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F^e488.  note  (c),  for  **  Hardv.  194,  195.*'  read  «*1  H'Us,  233.;**  and   note  (</)  fbr 
«  1  ITtii.  232. ••  read  **  ffardr,  194.  195.*' 
641.  note  (rf),  for  "8  Man,  ^  G,"  read  "  n  A/aw,  cf  r;." 
G55.  marg,  note,  line  22.,  after  **upon**  insert  "it.** 
663.  lait  line  but  one,  for  <*  now  **  read  **  in  this  vacation  (3/a//  I2tli)  " 
737.  marg.  note,  line  3  from  bottom,  for  '*  contract  in  debt  *'  read  **  count  in  debt.** 
805.  line  16.,  for  **  Rex  "  rewl  «  Regina.** 
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THE    QUEEN^S    BENCH, 
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HILARY  TERM  AND  VACATION, 

VI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Terra  and 

Vacation  were 
Lord  Denman  C.  J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN  J. 


MEMORANDA. 


Peregine  Dealtry,  Esquire,  Her  Majesty's  Coroner 
and  Attorney  in  this  Court,  died  in  the  Vacation  after 
last  term:  and,  on  the  11th  day  of  January ^  Charles 
Francis  Robinson^  Esquire,  Clerk  of  the  Rules  on  the 
Crown  side  of  this  Court,  having  been  appointed  to 
succeed  him,  produced  in  Court  Her  Majesty's  letters 
patent  (which  were  read),  granting  him  the  said  office; 
and  he  was  thereupon  sworn  in  and  took  his  seat. 

In  Hi/a^y  Vacation,  1843,  Nathaniel  Richard  Clarke^ 
of  Lincoln^s  Inn,  Esquire,  was  called  to  the  degree  of 
Serjeant  at  Law,  and  gave  rings  with  the  motto 
Sapiens  qui  assiduus.     And, 

John  Barnard  Byles,  of  Lincoln's  Inn,  Esquire,  was 
called  to  the  same  degree,  and  gave  rings  with  the  motto, 
Metuit  Secundis. 
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The  Queen  against  Sir  Martin  Archer  Shee 

and  Others. 

The  President,  tf^N  appeal  against  a  rate  for  the  relief  of  the  poor  of 

MemberaorUie  ^^^  parish  of  St.  Martin  in  the  Fields  in  the  county 

demy  of  Arts  ^^  Middlesex^  whereby  Sir  Martin   Archer  Shee^    Sir 

were  rated  to  Robert  Smirke.  and  others,  the  President*  Council  and 

the  poor  for  the  ' 

"  Exhibition       Members  of  the  Royal  Academy  of  Arts,  were  assessed  as 

rooms.  Royal 

Academy."        the  occupiers  of  "  Exhibition  Rooms,  Royal  Academy," 

I'he  Royal       i  .  /• 

Academy  was  the  sessions  confirmed  the  rate,  subject  to  the  opinion 
an  instrument     of  this  Court  upon  the  following  case. 

under  the  sign 
manual  of 

George  III.,  for  the  improvement  of  painting,  sculpture  and  architecture.  The  Society  has 
no  charter,  and  is  not  incorporated.  The  King  nominated  the  original  academicians ;  and 
the  apijointment  of  subsequent  ones,  though  made  by  the  Society,  is  subject  to  the  King's 
approbation  :  so  also  is  the  election  of  officers,  who  hold  during  his  pleasure.  No  change 
in  the  fundamental  rules  or  establishment  can  be  made  without  the  royal  assent  At  first 
the  King  furnished  such  funds  as  were  wanted  out  of  the  privy  purse ;  but  latterly  the 
Society's  whole  outlay  has  been  supplied  by  the  proceeds  of  the  annual  exhibition  of  paint- 
ings, to  which  the  public  is  admitted  for  money.  Out  of  these  receipts  are  paid  the  ex- 
penses of  exhibition ;  of  schools  for  students,  who  are  instructed  gratis ;  allowances  to 
travelling  students;  salaries  to  officers  and  lecturers ;  pensions  to  members  of  the  Society 
who  may  be  in  want,  or  their  widows,  and  some  other  allowances  and  expenses.  There  is 
a  surplus,  which  is  laid  out  in  stock,  in  trust  for  the  general  purposes  of  the  Society.  The 
treasurer,  who  receives  the  dividends  and  profits,  and  pays  the  expenses,  is  appointed  by 
the  Crown  from  among  the  academicians,  and  his  accounts  finally  submitted  to  the  keep^ 
of  the  privy  purse.  An  officer  called  the  Keeper  of  the  Academy  has  private  apartments  in 
the  building,  communicating  internally  with  the  Society's  rooms,  and  which  he  occupies 
for  the  more  convenient  performance  of  his  duties  and  for  his  own  domestic  purposes. 
The  Council,  consisting  of  the  President  and  eight  Academicians,  meet  from  time  to  time, 
and  are  paid  for  their  attendance.  Visitors,  also  paid,  attend  tlie  schools.  The  exhibition 
rooms,  also  used  as  lecture  and  school  rooms,  are  the  property  of  the  Crown,  and  are  distinct 
from  the  rest  of  the  building.  All  works  approved  by  the  Academy  are  admitted  for  ex- 
hibition ;  tlie  academicians  have  the  privilege  of  exhibiting  more  works  than  other  persons. 
Pictures  intended  for  sale  are  entered  in  a  register,  which  is  open  for  the  inspection  of 
purchasers.  The  members  of  the  Society  neither  derive  personal  advantage  or  emolument 
from  the  premises,  nor  occupy  them,  otherwise  than  as  above  stated. 

When  the  Academy  was  founded,  the  King  permitted  the  Society  to  have  the  use  of  cer- 
tain apartments  in  his  palace  of  Somertet  Hoxue :  when  that  palace  was  appropriated  to 
public  offices,  the  King  ordered  part  of  it  to  be  prepared  for  the  use  of  the  Academy ;  and 
they  were  put  in  possession  of  such  part.  And,  when  the  new  building  called  The  National 
Gallery  was  erected.  King  William  IV.  ordered  that  they  should  be  removed  thither,  and 
should  have  the  rooms  now  in  question  on  the  same  terms  and  tenure,  and  for  the  same 
purposes,  as  they  had  had  the  use  of  the  apartments  formerly  assigned  to  them.  They  have 
no  lease  or  written  contract,  and  pay  no  rent 

Held,  that  they  were  not  rateable  for  the  rooms. 
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A  part  of  the  building  called  the  National  Gallery,  Queen't  Bench, 

184S 
situate  in  Trafalgar  Square^  in  the  parish  of  St.  Martin   [__ 

in  the  Fields,  in  the  county  of  Middlesex,  consisting  of  "^^  Que«h 
six  rooms  or  picture  galleries,  hall,  staircase  and  other  Shkb. 
apartments,  is  used  by  the  members  of  the  Royal 
Academy,  for  the  purposes  and  under  the  circumstances 
heremafter  stated.  The  rate  and  assessment  in  question 
was  duly  made,  allowed  and  published,  pursuant  to 
a  local  act  of  parliament,  10  G.  S.  r.  75.  (a),  whereby 
the  churchwardens,  overseers  of  the  poor,  vestrymen, 
constables  and  other  ancient  inhabitants,  in  vestry 
assembled,  are  empowered  and  authorised  to  make  rates 
or  assessments  for  and  towards  the  relief  of  the  poor, 
and  for  the  several  purposes  of  the  act,  **  upon  all  and 
every  person  or  persons  who  do  or  shall  inhabit,  hold, 
occupy,  possess,  or  enjoy  any  land,  house,  shop,  wharf, 
warehouse,  or  any  other  building,  tenement,  or  heredita- 
ment, or  any  other  person  or  persons  who  by  law  is  or 
are  chargeable  and  assessable  for  and  towards  the  relief 
of  the  poor." 

The  appellants  are  the  President,  Treasurer  and 
Members  of  the  Royal  Academy  of  Arts.  The  said 
Royal  Academy  is  a  Society  established  and  instituted 
by  King  George  III.  in  1768,  for  the  express  purpose 
of  cultivating  and  improving  the  art  of  painting,  sculp- 
ture and  architecture.  The  instrument  of  institution 
is  under  the  royal  Sign  Manual,  and  is  signed  by  every 
member  upon  his  appointment :  but  the  Society  is  not 
incorporated ;  nor  has  it  any  charter  or  letters  patent. 
The  King  named  the  original  academicians,  in  number 

(a)  "  For  building  a  workhouse  in  the  parish  of  St,  Martin  in  the 
Fkldt,  within  the  liberty  of  WettnUneter,  in  the  county  of  Middlesex," 
Sect  13.  See  it  more  fully  set  out,  Regina  v.  Si,  Martin* » in  the  Fields, 
3  Q.  B.  p.  205.,  note  (a). 

B   2 


Q.B.    HILARY  TERM, 

Vohime  IV.     forty ;  and  each  new  academician  still  receives  his  ap- 

184-3.  . 
'__   pointment  from  the  Sovereign,  although  such  appoint- 

The  QoBXN     men^  Js  made  in  favour  of  those  who  have  been  elected 
▼. 

SuKK.  by  ihe  general  body  of  academicians.  All  the  officers 
of  the  Society  are  either  actually  selected  and  appointed 
by  tlie  Sovereign,  or  are  elected  by  the  Society  subject 
to  the  approbation  of  the  Sovereign,  and  hold  their 
offices  during  his  pleasure.  No  new  laws  or  changes 
in  the  fundamental  rules  or  establishment  can  be  made 
without  the  vote  of  a  General  Assembly  and  the  assent' 
of  the  Sovereign. 

At  the  commencement  of  the  Society,  the  King  sup- 
plied the  deficiency  of  their  funds  out  of  his  privy  purse, 
and  was  also  in  the  habit  of  affi:>rding  such  relief,  in  the 
way  of  gratuities  and  charitable  donations,  as  is  now 
given  by  the  Royal  Academy  out  of  their  own  funds. 
But  the  Academy,  by  their  prosperity  and  by  the 
economical  management  of  their  surplus  profits,  have, 
for  many  years,  had  no  occasion  to  resort  to  the  royal 
bounty. 

The  Society  consists  of  forty  members,  who  are  called 
the  Academicians  of  the  Royal  Academy.  The  govern- 
ment of  the  Society  is  vested  in  a  President  and  Council, 
and  the  General  Assembly  of  the  Members.  The  Coun- 
cil consists  of  eight  academicians  and  the  President,  who 
have  the  entire  direction  and  management  of  the  busi- 
ness of  the  Society,  subject  to  the  approbation  of  the 
Sovereign.  There  is  a  Treasurer,  who  is  appointed  by 
Her  Majesty  from  among  the  academicians,  whose  busi- 
ness is  to  receive  the  dividends  and  profits  of  the 
Academy,  and  to  pay  its  expenses.  His  accounts  are 
examined  by  members  appointed  to  audit  them,  and 
finally  submitted  to  the  keeper  of  Her  Majesty's  privy 
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purse*     Since  the  establishment  of  the  Society,  another  Qtuen**  Bench. 

order  of  members,  called  Associates,   has  been    insti- 

tated,  who  are  selected  by  the  academicians  from  ex-     '^®  Qvms 

hibitors  in  the  annual   exhibition.      Vacancies  in  the         S^"- 

body  of  academicians  are  always  filled  up   from  the 

associates ;  but,  until  so  elected,  they  have  no  voice  or 

control  in  the  management  of  the  Royal  Academy. 

An  annual  exhibition  of  paintings,  sculptures  and 
designs,  in  which  all  artists  of  merit  are  permitted  to 
exhibit  such  of  their  works  as  are  approved  by  the 
Academy,  takes  place  upon  the  premises  in  respect 
whereof  the  appellants  are  assessed,  and  continues  open 
to  the  public  for  %ix  weeks  or  more  if  deemed  ex- 
pedient. Persons  admitted  to  view  this  exhibition  are 
charged  by  the  society  Is.  each  for  their  admission; 
which  payments  produce  an  annual  gross  income  amount- 
ing on  the  average  to  5000/.,  including  the  sale  of  cata- 
logues of  the  said  works  of  art,  which  catalogues  are 
sold  on  the  said  premises  by  the  servants  of  the  Society. 
The  academicians  enjoy  the  privilege  of  exhibiting  a 
larger  number  of  works  of  art  than  other  persons :  and 
they  are  each  under  an  obligation  to  exhibit  annually 
some  original  work  of  art  An  officer  of  the  said 
Academy  registers  the  prices  of  such  of  the  works  as  are 
intended  for  sale;  which  register  is  open  to  the  inspection 
of  persons  desirous  of  purchasing  them.  Three  days  or 
more,  according  to  the  conveniency  of  the  management 
and  the  discretion  of  the  committee,  are  allowed  to  all 
the  members  of  the  Royal  Academy,  for  the  purpose  of 
varnishing  or  painting  on  their  pictures  in  the  places 
which  have  been  allotted  to  them  previously  to  the  day 
appointed  for  the  annual  dinner  hereinafter  mentioned 
in  the  exhibition  rooms.     There  is  a  library,  formed  by 
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the  Society,  to  which  all  members  and  students  have 
access  under  certain  regulations.  The  library  is  distinct 
from  the  exhibition  rooms.  An  annual  dinner  of  the 
members  of  the  Society  takes  place  in  the  great  roonr  of 
the  Academy  previous  to  the  opening  of  the  exhibition; 
invitations  to  which  are  issued  by  the  said  President  and 
Council  to  persons  in  elevated  situations,  of  high  rank, 
distinguished  talents,  or  known  patrons  of  the  arts,  who 
attend  as  guests  on  those  occasions. 

The  funds  of  the  Royal  Academy  arise  from  the  pro* 
ceeds  of  the  said  annual  exhibition,  and  from  the  di- 
vidends of  money  vested  in  the  public  funds,  being  the 
surplus  from  time  to  time  of  such  proceeds.  Out  of 
these  funds  the  following  annual  expenses  are  paid. 
The  expenses  of  the  exhibition,  amounting  to  from 
1400/.  to  ISOOLj  and  of  the  annual  dinner;  the 
pensions  and  donations  hereinafter  mentioned ;  the  ex- 
pense of  the  schools  for  students ;  of  the  purchase  of 
books,  drawings,  prints  and  works  of  art  for  the  use  of 
such  students ;  of  one  or  more  travelling  students ;  and 
of  servants  and  pccasional  attendance.  The  secretary, 
keeper,  treasurer  and  librarian,  being  all  members  of 
the  Royal  Academy,  are  paid  salaries,  in  respect  of  the 
duties  performed  by  them,  out  of  the  funds  of  the  said 
Academy.  The  professors  of  painting,  sculpture,  ar- 
chitecture and  perspective,  being  also  members,  are 
paid  60/.  each  for  six  lectures  out  of  such  funds.  There 
are  also  other  professors  who  are  not  members.  The 
keeper  resides  in  private  apartments  within  the  same 
building,  which  communicate  internally  with  the  other 
rooms  of  the  Society,  and  which  he  occupies,  as  well  for 
his  own  private  and  domestic  purposes  as  for  the  more 
convenient  performance  of  his  duties  as  keeper.     The 
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Council  at  each  meeting  receive  4iL  IO5.9  equally  divided   QMeen*s  Bench. 

1 04,0 

among  the  members  attending.     Absent  members  of  the [ 

Council  are  subject  to  a  fine.  The  Qubbit 

The  principal  object  of  the  establishment,  and  one  of  Shex. 
the  heaviest  charges  upon  its  funds,  is  the  maintenance 
of  schools  for  the  instruction  of  students :  these  are  nu- 
merous. Any  person  who  presents  himself  with  testi- 
monials of  moral  character,  and  whose  capacity  has  been 
shown  to  the  satisfaction  of  the  Ck>uncil,  is  accepted  as 
a  student,  and  becomes  entitled  to  study  daily  in  the 
Academy,  and  for  that  purpose  to  have  access  to  models, 
painting,  sculpture,  books,  8cc,  to  receive  the  instruction 
and  advice  of  the  visitors  appointed  for  each  school,  to 
attend  the  lectures  of  the  professors,  and  to  enjoy  all 
other  privileges  of  students,  for  ten  years.  For  these  ad- 
vantages no  payment  whatever  is  made  by  any  student, 
or  by  any  one  in  his  behalf;  but  the  same  are  wholly 
gratuitous.  An  annual  distribution  of  prizes  among  the 
students  is  made  by  and  at  the  expense  of  the  Academy : 
and  one  of  those  who  have  obtained  the  highest  prizes 
is  enabled,  at  the  same  expense,  to  pursue  his  studies 
on  the  Continent  for  three  years.  The  visitors  of  the 
said  schools,  who  are  also  members,  attend  in  rotation, 
and  receive  one  guinea  for  each  time  of  attending. 

A  certain  portion  of  the  funded  property  is  set  apart 
for  pensions.  The  amount  of  this,  and  of  the  several 
pensions  that  may  be  paid  out  of  it,  is  fixed ;  and  no 
variation  can  be  made  in  either  without  the  assent  of 
the  General  Assembly  of  Academicians  and  the  sanction 
of  the  Crown.  These  pensions  vary  firom  45/.  to  105/., 
and  are  gran  table  to  academicians  and  associates  or  their 
widows,  provided  they  be  in  absolute  want  and  without 
any  other  source  of  adequate  subsistence  or  income. 
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Besides  these  pensions,  pecuniary  donations,  not  ex- 
ceeding 50/.,  are  occasionally  made  incases  of  particular 
distress.  These  pensions  and  donations  have  in  most 
instances  been  given  to  widows  of  academicians  and  of 
associates ;  and  neither  now  nor  at  the  time  of  making 
the  rate  is  or  was  any  royal  academician  in  the  receipt 
of  any  pension  or  other  relief  from  that  fund. 

After  payment  of  the  various  expenses  above  men- 
tioned out  of  the  receipts  of  the  Society,  there  has  been 
usually  in  late  years  a  surplus  of  variable  amount, 
sometimes  considerable,  at  other  times  small,  which  is 
applied  towards  the  increase  of  the  stock  belonging  to 
the  society.  This  stock  is  invested  in  the  names  of  four 
trustees,  in  trust  for  the  general  purposes  of  the  institu- 
tion as  above  set  forth,  and  for  no  other  purpose,  use  or 
trust  whatsoever. 

The  rooms  in  respect  of  which  the  Society  b  rated  are 
the  property  of  the  Crown :  they  are  distinct  from  the 
other  portions  of  the  building,  and  have  separate  en* 
trances  from  the  street  When  not  in  use  for  the 
annual  exhibition,  they  are  used  for  the  lectures  of  the 
professors,  and  schools  of  the  students.  The  members 
of  the  Society  derive  no  other  personal  advantage  or 
emolument  from  the  use  of  them :  nor  have  they  any 
other  occupation  of  them,  nor  any  personal  participation 
in  the  profits  or  dividends  belonging  to  the  Society, 
excepting  the  advantage,  emolument,  occupation  and 
participation  hereinbefore  stated  and  specified. 

When  the  Society  was  first  founded  (1768),  they 
received  the  permission  of  the  King  to  have  the  use 
of  certain  apartments  in  his  palace  of  Somerset  House, 
When  the  palace  was  replaced  by  the  ofiicial  build- 
ings  now  called   Somerset  Houses   the   King  directed 
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that  a  certain  part  of  it  should  be  prepared  for  the  Quem's  Bench. 

use  of  the  Royal  Academy.     They  were  accordingly  '__ 

put  into  possession  of  the  part  so  designed  for  them,     "^^  Qvmt 

and  continued  to  use  it  for  the  purposes  of  their  in-        Shu. 

stitntion   above  set  forth,  and  for  no  other  purposes, 

for  about  sixty  years.      His  late  Majesty  King   Wil^ 

liam  the  Fourth  intimated  his  pleasure  that  the  Royal 

Academy  should  be  removed  to  the  new  building  called 

the  National  Gallery,  and  that  they  should  have  the  use 

of  the  portion  appropriated  to  them  exactly  on  the  same 

terras  and  tenure,  and  for  the  same  purposes,  as  they 

had  always  theretofore  had  the  use  of  the  apartments 

which  he  and  his  predecessors  had  from  time  to  time 

been  pleased  to  assign  to   them.     There  is  no  lease, 

contract  or  other  written  instrument  under  which  they 

hold  or  occupy  the  above  premises :  nor  is  any  rent 

reserved,  demanded  or  paid  in  respect  of  them. 

The  question  for  the  opinion  of  the  Court  was :  — 
Whether,  under  the  above  circumstances,  the  Society 
is  liable  to  be  assessed  in  respect  of  the  premises  above 
specified.  If  the  Court  should  be  of  opinion  that  the 
Society  is  liable  to  be  assessed  in  respect  of  the  whole 
of  the  above  premises,  the  order  of  sessions  was  to  stand 
confirmed.  If  the  Court  should  be  of  opinion  that  the 
Society  is  not  liable  to  be  so  assessed,  the  order  to 
be  quashed.  If  the  Court  should  be  of  opinion  that 
the  Society  is  liable  to  be  rated  for  a  portion  only  of 
the  premises,  the  rate  to  be  adjusted  accordingly. 

The  case  was  argued  in  last  Michaelmas  term  (a), 

Erie  and  Bodkin  in  support  of  the  order  of  sessions. 
The  premises  in  this  case  were  properly  rated.    They  are 

(a)  November  19th,  1842.   Before  Lord  Denman  C.  J.,  WilUami,  Cols' 
ridge  mnd  fFightman  Js. 
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Tbe  Quxiv 

T. 

Shsi. 


occupied  (though  the  case  does  not  use  the  word)  by 
the  Society,  and  yield  a  profit,  which,  to  the  forty  aca- 
demicians, is  a  private  and  personal  one.  Tbe  pictures, 
which  they  paint  for  profit,  are  exhibited  in  the  rooms. 
The  funds  raised  by  means  of  the  building  produce  also 
salaries  to  the  professors  and  allowances  to  the  council, 
and  a  residue  which  is  applied  to  the  purpose  of  educa* 
tion.  The  premises,  therefore,  are  rateable  according  to 
the  decisions  on  stat  43  Eliz.  c.  2.;  and  the  local  act, 
10  6.  S.  c.  75.,  (if  it  were  necessary  to  resort  to  that)  is 
more  comprehensively  worded.  One  of  the  last  cases 
on  this  subject  is  Regina  v.  Sterry  (a),  which  goes  farther 
than  is  necessary  for  the  decision  of  the  present  case. 
The  premises  there  held  rateable  were  appropriated  to 
the  purpose  of  education;  and  no  actual  profit  was 
made  by  the  parties  rated.  Here  a  large  gain  ac- 
crues from  the  annual  exhibition ;  and  the  receipts 
are  applicable  almost  at  the  discretion  of  the  So- 
ciety, provided  they  are  laid  out  for  the  purposes  of 
the  institution.  The  occupation  is  not  exclusively  for 
public  purposes,  as  in  Lord  Amherst  v.  Lord  Sommers{b). 
If  it  is  contended  that  the  object  of  this  establishment 
is  the  public  service,  institutions  for  the  general  education 
of  the  poor  have  that  object  also,  but  are  not  therefore 
held  exempt.  That  the  building  is  set  apart  for  the 
study  of  the  fine  arts  can  be  no  ground  of  legal  privi- 
lege. Nor  is  it  any  cause  of  exemption  that  the  uses 
of  this  establishment  are  in  some  measure  charitable; 
Rex  V.  Monday  (c),  Rex  v.  Green  (d).  That  the  premises 
are  Crown  property  is  no  objection  to  the  rate,  if  they 
are  beneficially  occupied  by  a  subject ;  Rex  v.  Terrott  {e) ; 


(a)  12  A.  ^  E,  84. 
(c)  1  Battt  584. 
(e)  3  EaU^  506. 


(Jb)  2  T,  R.  372. 
(d)  9B,^C.  209. 
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Rex  V.  The  Chelsea  Water  Works  Company  (a) ;  Regina  v.  QveeiCs  Bench. 

Ponsonby  (4).     The  cases   in  which  property  yielding  * 

revenue  has  been  vested  in  trustees  for  public  purposes  "^^  Qd«k 

which  absorbed  the  whole  profit,  and  has  therefore  been  ^u* 
held  not  rateable,  as  Rex  v.  TTie  Trustees  of  the  River 
Weaver  Navigation  {c\  are  clearly  not  applicable. 

Sir  F.  PoUockj  Attorney  General,  Sir  W.  W.  FoUettj 
Solicitor  General,  and  SmirJce^  contra.  There  is  no 
person  distinct  from  the  Crown  who  can  be  rated  for 
this  property.  The  Academy  was  originally  formed 
in  a  royal  palace,  and  afterwards  in  the  public  buildings 
established  on  its  site.  King  William  IV.  assigned  to 
it  the  apartments  now  in  question  in  the  National  Gal- 
Jery,  on  the  same  terms  and  tenure  and  for  the  same 
purposes.  The  Crown  still  superintends  the  proceed- 
ings of  the  society,  appoints  the  officers,  or  sanctions 
their  appointment,  audits  the  accounts,  and  controls 
the  application  of  the  profits,  and  might,  as  it  would 
seem,  cause  the  prices  of  entrance  to  the  exhibition 
rooms  to  be  raised  or  lowered.  If  no  entrance  money 
were  demanded,  the  expenses  now  defrayed  out  of  this 
fund  would  probably  have  to  be  paid,  if  at  all,  from  the 
royal  purse.  If  the  receipts  fell  short  of  the  expenses, 
the  difierence  would  be  so  paid.  The  establishment 
was  formed  by  the  Crown ;  and,  if  the  Crown  is  now 
indemnified  wholly  or  in  part  by  money  paid  for  ad- 
mission, that  cannot  affect  the  principle  of  rateability. 
The  academicians  receive  the  money,  and  dispose 
of  it,  and  use  the  premises,  as  servants  of  the  Crown, 
to  carry  out  the  purposes  of  the  Crown   in  keeping 

(a)  5  B.4;  Ad,  156.  (6)  S  Q.  B.  14. 

(c)  Note  (c)  to  Rex  ▼.  Liverpool  j  T  B.  ^  C,  70. 
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1843* 
\ of  exhibition  are  like  those  received  from  the  public 


▼. 


The  Q^uM  jjj^  admission  to  some  parts  of  the  Tcrwer.  The  rate, 
if  grounded  on  the  receipt  of  this  revenue,  is  an  assess- 
ment on  the  Crown.  Regina  v.  Sterry  [a)  was  a  very  dif- 
ferent case :  the  decision  there  was,  in  effect,  that  private 
property,  which,  if  occupied  in  the  usual  manner,  would 
have  been  clearly  rateable,  was  not  the  less  so  because 
applied  to  charitable  purposes.  Property  so  employed 
does  not  necessarily  become  public :  to  make  it  so,  it 
should  have  been  completely  secured  by  the  proprietors 
to  the  public  use :  but  in  Regina  v.  Sieny  (a)  the  trus- 
tees, who  were  private  persons,  in  fact  occupied  the 
premises.  **  They,'*  it  is  said  in  the  judgment,  **  are 
the  owners  of  real  property  which  is  not  demised  to  any 
one:  the  committee,  from  time  to  time,  use  certain 
parts;  the  matron,  and  servants  of  the  establishment, 
others  at  all  times ;  but,  in  all  three  cases,  the  occupa- 
tion is  by  the  permission  of  the  trustees,  and,  in  point 
of  law,  must  be  considered  as  theirs."  If  the  academi- 
cians, here,  were  the  proprietors  of  the  rated  premises, 
this  case  would  be  decisive  against  them :  but,  the 
Crown  being  the  proprietor,  it  is  conclusive  in  their 
favour.  In  Rex  v.  St.  Giles^  York  (i),  the  principle 
of  decision  was  the  same.  The  Sovereign,  here,  is  as 
substantially  the  occupier  as  the  trustees  were  in  each 
of  those  cases.  No  other  person  or  body  of  persons 
can  be  pointed  out  as  beneficially  occupying.  The 
Council  are  not  a  body  which  can  be  rated ;  nor  can 
any  individual  members  be  selected  for  that  purpose. 
And  the  difficulty  of  pointing  out  a  beneficial  occupier 
supports  the  preceding  arguments,  though  no  specific 

(a)  12  ^.  4f  £.  84.  (6)  S  B,  ^  Ad.  57Si 
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question  is  made  in  the  case  as  to  the  person  who  should  Queen*s  Bench. 

be  rated  (a).     The  academicians  are  not  a  voluntary  or  ' 

independent  Society,  but  exi^t  at  the  will  of  the  Crown.     '^***  Qo««h 
They  have  no  exclusive  occupation  of  the  rated  premises;         ^^n. 
the  Crown  might  at  any  time  use  part  of  them  for  other 
purposes :  the  case  differs  in  this  respect  from  Res  v. 
The  Chelsea  Water  Works  Company  (b)  and  Regina  v. 
Ponsonby{c).     The  privilege,  enjoyed  by  the  academi- 
cians, of  exhibiting  their  pictures,  is  used  by  them  in 
common  with  other  persons,  native  subjects  or  foreigners, 
whom  it  is  not  attempted  to  rate ;  and  it  can  have  no 
more  weight  in  this  case  than  the  accommodation  de- 
rived from  the  county  hall  by  some  of  the  magistrates, 
in  Regina  v.  The  Justices  of  Worcestershire  (d).     The 
payments   which   the  Council  receive  cannot  be  con- 
sidered a  benefit,  but  is  a  remuneration   for  services. 
These,  as  well  as  the  salaries  to  professors,  and  other 
allowances  mentioned,  are  part  of  the  distribution  of 
funds  which  the  Crown  makes  at  pleasure,  through  its 
servants,  for  the  purpose  of  carrying  on  the  institution. 
There  is  no  part  of  the  property  in  which  any  person 
but  the  Crown  has  an  interest.     The  members  of  the 
Academy  are  not  found  to  have  even  a  tenancy  at  will : 
nor  has  any  person  a  general  power  over  the  applica- 
tion of  the  funds. 

It  was  suggested  in  argument,  in  Regina  v.  St.  Mar- 
tin's  in  the  Fields  (e\  that  stat.  10  G.  3.  c.  75.  5.  13.  is 
more  comprehensively  worded  than  stat.  43  Eliz,  c.  2. 

(a)  It  was  agreed  that  no  question  should  be  raised  on  the  form  of  the 
nte,  or  on  the  rateability  of  the  keeper  for  the  part  in  his  occupation. 
See  Regina  ▼.  Shepherd^  1  Q.  B.  170.;  also  p.  15  post. 

(6)  5  B,^  Ad,  156. 

(c)  S  Q.  B,  14.     See  Attorney  General  ▼.  Donaldson,  iOM.  ^  W.  117. 

(d)  \\  A,^E,  57.  (*)  S  Q.  B.  204. 
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184S. 
]__  to  in  the  cases  on  rating  under  local  acts,  which  have 


The  Qnuw  been  always  construed  as  acts  in  pari  materia  with  the 
Sub.  statute  of  Elizabeth,  and  therefore  receiving  a  like  con- 
struction. Begina  v.  Wilson  (a)  is  an  instance :  there 
the  local  act  under  which  the  poor  rate  had  been  laid 
was  as  comprehensively  worded  as  the  act  for  St.  Mar- 
tin's parish. 

Cur  adv.  xjult. 

Lord  Denman  C.  J.,  in  this  term  {January  18th),  de- 
livered the  judgment  of  the  Court.  After  stating  the 
subject  of  the  appeal,  his  Lordship  proceeded  as  follows. 

The  question  arises  upon  the  peculiar  nature  and 
character  of  the  property,  and  the  purposes  for  which 
it  is  used;  no  doubt  existing  but  that,  if  there  be 
nothing  specially  to  exempt  them,  the  premises  ('*  a 
part  of  the  building  "  &c.)  are  presumably  the  subject 
of  lawful  assessment,  and  that,  too,  independent  of  the 
local  act  of  the  10  G.  3.  c.  75.  Because,  although  that 
act  does  contain  some  more  general  description  of  pro- 
perty (^* tenement"  for  instance)  than  is  to  be  found  in 
the  statute  of  Elizabeth,  no  reliance  was  placed  in  the 
argument  upon  that  circumstance,  because  the  case  was 
considered  (and  properly  we  think)  as  coming  within 
*    the  earlier  statute,  or  neither. 

The  principles  upon  which  the  rateability  of  any 
person  or  persons  occupying  any  portion  of  the  pro- 
perty of  the  Crown  or  the  public  depends  are,  we 
think,  defined  with  sufficient  distinctness  and  well  under- 
stood ;  the  difficulty  (whatever  that  may  be)  depending 
upon  the  application  of  those  principles  to  the  facts 

(a)  12  A.  ^  E,  94. 


VI.  VICTORIA.  15 

and  circumstances  of  each  particular  case.     The  case  of  Queen's  Betuh, 


1848. 


Re*  Y.  Terrott  (a),  in  conformity  with  preceding  ones, 

seems  to  have  settled  this  branch  of  the  law.     There     "^^  Quuh 


▼. 


a  lieutenant  colonel  of  artillery  was  rated  in  respect  of  Shbx. 
property,  stated  to  be  ^^the  property  of  the  Crown, 
and  part  of  a  barrack : ''  and  this  Court  was  of  opinion 
that  he  was  properly  so  rated,  on  account  of  the  private 
benefit  which  he  derived  from  the  apartments  occupied 
by  him,  beyond  what  was  necessary  for  the  discharge  of 
bis  public  duty.  Lord  EUenborvughj  however,  in  de- 
livering the  judgment  of  the  Court,  stated  the  general 
rule  thus.  *^  The  principle  to  be  collected  from  all  the 
cases  on  the  subject  is,  that  if  the  party  rated  have  the 
use  of  the  building  or  other  subject  of  the  rate  as  a 
mere  servant  of  the  Crown,  or  of  any  public  body,  or  in 
any  other  respect  for  the  mere  exercise  of  public  duty 
therein,  and  have  no  beneficial  occupation  of  or  emolu- 
ment resulting  from  it  in  any  personal  and  private  respect, 
then  he  is  not  rateable."  It  by  no  means  follows  therefore 
that,  if  the  residence  had  been  merely  what  was  requisite 
for  purposes  of  discipline  or  command,  there  would 
have  been  the  same  decision.  Such  an  inference,  in- 
deed, is  expressly  guarded  against  in  very  precise  terms. 
*'  Whether  "  (it  is  said)  ^^  the  commanding  officer  could 
withdraw  himself  from  the  rate,  by  contracting  his  oc- 
cupation in  some  proportionable  degree  within  the  same 
narrow  limits  of  merely  necessary  enjoyment  with  the 
soldier  in  his  barracks,  will  be  a  question  to  be  decided 
when  it  shall  occur." 

This  point  lately  came  before  us  in  the  case  of  certain 
occupiers  of  separate  apartments  in  the  palace  of 
Hampton  Court  (6),  and  was  determined  in  strict  con- 

(a)  3  Eaai,  506.  (6)  Regjina  v.  Pomonby^  S  Q.  B.  14. 
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* apartments  by  the  occupants   severally  was  complete, 


The  QuBBii  and  for  the  private  benefit  of  each  person,  wholly  in- 
Suu.  dependent  of  any  object  or  purpose  of  maintaining,  as 
servants  or  otherwise,  the  palace  for  the  use  of  her 
Majesty.  The  residence  of  the  parties  was,  in  truth, 
in  no  respect  distinguishable  from  that  of  tlie  occupier 
of  a  set  of  chambers  in  an  Inn  of  Court,  or  of  a  house 
in  any  street  or  square ;  and  therefore  the  parties  were 
adjudged  to  be  rateable.  In  the  present  instance,  there 
is  no  beneficial  occupation  in  the  shape  of  actual  resi- 
dence upon  the  premises  rated,  or  any  part  of  them,  by 
the  appellants,  to  assimilate  this  to  the  case  of  Rex  v. 
Terrott  (a),  and  the  class  to  which  it  belongs.  I^ 
therefore,  this  be  the  property  of  the  Crown  or  the 
public  (for  we  are  not  aware  that  the  terms  are  other- 
wise than  synonymous],  and  is  used  expressly  for  public 
purposes,  we  think  that  this  case  must  come  within  the 
general  principle  of  exemption  laid  down  with  so  much 
distinctness  in  the  language  above  quoted. 

Now  this  Society  (which  is  not  a  corporation)  was, 
as  it  appears,  instituted  by  his  Majesty  King  George 
III.,  in  the  year  1768,  ^^  for  the  express  purpose  of 
cultivating  and  improving  the  art  of  painting,  sculp- 
ture and  architecture;"  a  public  purpose,  surely,  if 
such  an  one  can  be  stated.  The  place  where  the 
meetings  of  the  Society  were  to  be  held,  and  where, 
until  a  very  late  period,  they  were  in  fact  held,  was  a 
part  of  the  royal  palace  of  Somerset  House.  The 
apartments  appropriated  by  his  late  Majesty  JVilliam  IV. 
for  the   use  of  the  Society  (those  now  assessed)  are 

(a)  3  Ea$t^  506. 
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stated  to  be  **  the  property  of  the  Crown."     "  All  the  Q^een*^  Bench, 
oflScers  of  the  Society  are  either  actually  selected  and  ' 

appointed  by  the  Sovereign,  or  are  elected  by  the  Society     Th«  Queen 

▼• 

subject  to  the  approbation  of  the  Sovereign,  and  hold  Shke. 
their  offices  during  his  pleasure."  The  treasurer,  who 
receives  the  profits  and  pays  the  expenses  of  the  Society, 
is  appointed  by  her  Majesty ;  and  his  accounts  are  finally 
submitted  to  the  keeper  of  the  privy  purse.  At  the 
commencement  of  the  Society,  the  King  supplied  the 
deficiency  in  their  funds  out  of  his  privy  purse:  and 
even  now,  if  the  profits  from  the  annual  exhibition 
should  fiul,  and  the  sums  which  the  providence  of  the 
Society  has  invested  in  the  funds  be  expended,  the 
Society  must  probably  fall,  unless  sustained  by  the 
bounty  of  the  Crown.  Lastly,  the  Society  has  no  lease 
or  certain  term  of  holding ;  but  the  Crown,  so  far  as 
appears,  might  at  any  time  resume  possession. 

Seeing,  therefore,  that  in  this  case,  there  is  (as  has 
been  before  observed)  no  beneficial  occupation  in  the 
shape  of  actual  residence  upon  the  premises  assessed, 
and  no  beneficial  occupation  at  all,  apart  from  the  pur- 
poses of  the  institution,  and  that  the  appellants  may 
well  be  considered  as  the  ministers  or  agents  of  the 
Crown  for  furthering  the  objects  for  which  property  of 
the  Crown  is  employed,  those  objects  being  merely 
national  and  public,  we  are  of  opinion  that  the  assess- 
ment cannot  be  sustained,  and  that  the  order  of  sessions 
must  be  quashed. 

Order  quashed. 


VOL.  IV.    N.  s. 
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The  following  case  is  introduced  here,  being  of  great 
present  importance. 

The  Queen  against  The  Grand  Junction  Rail- 
way Company. 


C\^  appeal  against  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  Seigkfordf  in  the  county  of 
Stafford^  whereby  the  above  company  were  rated,  in 
respect  oF  so  much  of  the  railway  and  land  adjoining 
as  lay  within  the  parish,  in  the  sum  of  1050/.,  the  ses- 


The  appellants  were  incorporated,  and  the  Grand 
Junction  Railway  formed,  by  and  under  an  act,  3  & 
4  W.  4.  c.  xxxiv.  (local  and  personal,  public),  altered 
and  extended  by  other  acts  of  parliament,  namely, 
4&5  fr.4.  civ.;  5&6fr.4.  c.viii.;  5  &  6  fT.  4.  c.  ix.  ; 
1  &  2  Vtct.  c.  lix.;  S  &  4  FicL  c.  xlix.  (all  local  and  per- 
sonal, public) ;  which  were  to  be  taken  to  be  part  of  the 
case.    Under  these  acts,  not  only  has  the  line  of  railway. 


Where  a  Rail- 
way Company, 
incorporated 
by  act  of  par- 
liament in  the 
usual  form  of 
such  acts, 
made  their 
profit  partly  by 

fare  as  carriers,  sions  confirmed  the  rate,  subject  to  the  followinir  case. 

and  partly  by  f  o 

tolls  received 
from  other  car- 
riers :  Held 
that,  in  assess- 
ing them  to 
a  poor  rate, 
the  proper 
measure  of 
rateable  ^alue 
was,  not  the 
amount  of  the 
tolls  actually 
received,  or 
which  would 
have  been  re- 
ceived if  all 

the  carrying  business  had  been  performed  by  others,  but  the  rent  (after  the  deductions 
required  by  the  Parochial  Assessment  Act,  6  &  7  fV.  4.  c  96.)  at  which  the  railway 
might  be  reasonably  expected  to  let  to  a  yearly  tenant,  having  the  same  powers  and  ad- 
vantages as  the  Company. 

The  sessions  ascertained  the  rent  by  taking  the  gross  receipts  of  the  Company  in  respect 
of  their  own  railway,  and  making  the  following  deductions  from  them  :  viz.  1.  Interest  on 
the  capital  invested  in  the  moveable  stock  of  the  company.  2.  A  per  centage  on  the  same 
capital  for  tenant*s  profits  and  profiu  of  trade.  3.  A  per  centage  on  the  same  sum  for 
annual  depreciation  of  stock  beyond  ordinary  annual  repairs.  4.  The  actual  annual  ex- 
penses  of  conducting  the  budness  of  carriers,  maintenance  of  way,  repairs  of  buildings, 
insurance,  direction,  rates,  taxes  and  other  disbursements  as  railway  owners  and  carriers. 

5.  The  fair  annual  value  of  stations  and  buildings  rated   separately  from   the  railway. 

6.  An  annual  sum  per  mile  for  the  renewal  and  reproduction  of  the  rails,  sleepers,  &c. 
Held,  that  these  deductions  (the  amount  of  which  was  for  the  sessions  to  determine)  in- 
cluded all  that  was  properly  referable  to  trade,  and  that  the  sessions  might  fairly  infer  that 
a  yearly  tenant  of  the  railway,  under  the  circumstances  above  stated,  would  give  the  balance 
as  rent 
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as  originally  contemplated  from  Warrington  to  Birming-  Queen*t  Bench, 
hantf  been  constructed,  but  other  railways,  made  by  other      ^         '-* 
parties  from  Warrington  to  Newton  and  from  Crewe  to 
Chester,  have  become  the  property  of  the  appellants,  and 
now  form  part  of  the  Grand  Junction  railway ;  and  the 
whole  is  managed,  as  to  accounts  and  otherwise,  as  one 
entire  business.     Over  all  these  railways,  and  also  over 
the  Liverpool  and  Manchester  railway  between  Newton 
aod  Liverpool  in  the  one  direction  and  Newton  and 
Manchester  in  the  other,  the  appellants  exercise  the  right 
of  being  carriers,  on  their  own  account,  of  passengers 
and  goods,  providing  for  themselves  stations  or  stopping 
places,  locomotive  power,  carriages,  coke  and  watering 
places,  and  all  other  things  necessary  and  convenient 
for  conveyance  of  passengers  and  goods,  and  charging 
for  such  conveyance  reasonable  fares  and  freights,  in 
addition,  as  regards  the  said  Grand  Junction  railway, 
to  the  tolls  or  tonnages  which  they  are  authorised  by 
the  said  acts  to  take:  and  by  this  carrying  trade,  as 
well  as  by  the  toll,  the  appellants  make  profits.     Other 
parties  also  exercise  the  right  of  being  carriers  over 
various   parts   of   the    Grand  Junctiofi   railway;   and, 
amongst  others,  over  that  part  which  is  in  the  respond- 
ent parish ;  providing  for  themselves,  without  the  con- 
sent or  concurrence  of  the  appellants,  and  independently 
of  them  (subject,  however,  to  the  control  of  the  ap- 
pellants  under  the  provisions  of  the  said  acts,  and  of 
the  several  acts  for  the  regulation  of  railways),  loco- 
motive power,  carriages,  coke  and  watering  places,  and 
all  other  things  necessary  and  convenient  for  the  con- 
veyance of  passengers  and  goods,  and  separate  stations 
with  needful  branches  into  or  communications  with  the 
same:   and  they,  like  the  appellants,  make  profits  of 
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their  trade  so  carried  on  over  tlie  railway,  and  pay  to 
the  appellants  the  tolls  or  tonnages  duly  fixed  by  the  ap- 
pellants pursuant  to  the  said  acts,  being  the  same  tolls 
as  formed  the  basis  of  the  calculations  hereinafter  men- 
tioned as  contended  for  by  the  appellants.  A  third  class 
of  carriers  over  the  Grand  Junction  railway  hire  from 
the  company  locomotive  engines  and  the  use  of  stations 
&c.,  but  find  their  own  carriages;  and  these  likewise 
make  profits  over  the  railway.  They  also  pay  to  the 
appellants  tolls  or  tonnages,  besides  a  compensation 
for  the  use  of  the  power,  stations  and  other  accommo- 
dations provided  for  them. 

The  total  length  of  so  much  of  the  railway  as  lies 
between  Birmingham  and  Newton  is  eighty  four  miles, 
and  from  Creioe  to  Chester  twenty-one  miles;  making 
together  one  hundred  and  five  miles.  The  distance 
along  the  Liverpool  and  Manchester  railway  from  New^ 
ton  to  Liverpool  is  fifteen  miles,  and  from  Newton  to 
Manchester  sixteen  miles.  The  length  of  railway 
within  the  respondent  parish  is  one  mile :  and  there  is  no 
station,  stopping  place  or  property  of  the  appellants 
there,  other  than  the  railway  itself.  The  appellants 
have  duly  caused  toll  boards  or  lists  to  be  made  and 
published  as  required  by  sects.  165  and  166  of  the  first 
act  above  mentioned,  and  have  duly  kept  accounts  of 
tolls  as  required  by  sects.  19  and  20  of  stat  1  &  2  Vict, 
c.  lix.  and  sect.  27  of  stat.  S  &  4  Vict.  c.  xlix.,  and  have 
afforded  free  access  to  them  as  required  by  those  acts. 
The  fares  and  charges  for  the  conveyance  of  passengers 
and  goods  by  the  appellants,  as  carriers,  are  regulated 
by  the  number  of  miles  through  which  they  are  carried, 
as  well  as  by  weight,   bulk,  value,  &c.,  and   various 
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other  circumstances,  in  the  same  maimer  as  the  fares  Quem't  Bench, 
and  charges  of  other  carriers*  ^  -^ 

The  gross  sum  received  by  the  appellants  as  tolls,     '^^  Quwm 

inclbding  what  they  receive  from  other  companies  or  The  Grako 

JifNCTION 

persons  using  the  railway  as  carriers,  and  also  tolls,  of  Railway 
which  an  account  is  kept,  calculated  upon  all  the  pas- 
sengers, goods,  &c.,  carried  by  them  for  their  own 
profit,  amount  together  to  the  sum  of  1500/.  in  respect 
of  so  much  of  the  railway  as  lies  in  the  respondent' 
parish,  and  for  the  current  year  of  rating;  and  this  is 
the  gross  produce  of  the  land  which  the  appellants,  if 
not  carriers,  or  which  a  lessee  of  the  tolls,  as  such, 
would  in  fact  have  received,  howsoever  or  by  whom- 
soever the  carrying  business  of  the  railway  was  con- 
ducted. And  the  appellants  contended  that  this  sum 
of  1500/.  ought  to  form  the  basis  of  any  rate  upon  them 
in  respect  of  their  property  in  the  respondent  parish. 

The  gross  yearly  receipts  of  the  Company,  including 
as  well  the  tolls  actually  received  by  them  as  the  tolls, 
(ares,  freights  and  profits  of  every  kind  derived  by 
them  as  carriers  upon,  and  owners  of,  the  Qrand  Junc- 
tion railway  and  its  appurtenances  in  all  the  parishes 
between  Birmingham  and  Newton  and  Crewe  and 
Chester^  and  including  also  the  profits  of  their  stock  in 
trade,  and  personal  property  as  carriers  in  connection 
with  and  upon  the  entire  Grand  Junction  railway,  and 
also  the  rents,  profits  and  value  of  all  their  stations  and 
other  conveniences  at  and  between  Birmingham  and 
Newton  and  Chester  and  Creooej  but  excluding  their  re- 
ceipts over  the  Liverpool  and  Manchester  and  other 
railways  which  do  not  belong  to  them,  but  for  passing 
over  which,  as  carriers,  they  pay  toll  in  the  same  way 
as  the  independent  carriers  over  the  Grand  Junction  rail- 
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way,  are  agreed  for  the  purposes  of  this  case  to  amount 
to  the  sum  of  440,366/.  for  the  current  year  of  rating. 
Adopting  the  principle  of  a  mileage  division  thereof, 
that  is  to  say,  dividing  the  same  by  105,  the  total 
length  of  the  railway,  the  amount  is  4190i.  (and  a 
fraction)  in  respect  of  so  much  thereof  as  lies  in  the 
respondent  parish.  And  it  is,  for  the  purpose  of  the 
present  case,  admitted  that  the  mileage  principle  of 
division  is  fair  and  equal  as  respects  the  respondent 
parish. 

It  was  admitted  and  agreed  (subject  to  the  opinion 
of  the  Court  as  to  the  propriety  and  principle  of  each 
item  of  deduction)  that,  if  the  amount  of  tolls,  namely 
1500/.,  is  to  be  adopted  as  the  basis  of  calculation, 
then  the  full  net  annual  value  of  the  appellants' 
rateable  property  within  the  respondent  parish  will  be 
712/.  105.,  being  1500/.  minus  the  following  deductions, 
which  the  Court  of  Quarter  Sessions  find  to  be  reason- 
able in  fact:  (that  is  to  say) 

(1.)  20/.  per  cent,  thereof  for  the  tenant's  subsist- 
ence {a)  and  profits ;  regard  being  had,  in  this  case, 
to  the  extensive  amount  of  responsibility,  risk,  &c. 

(2.)  2L  105.  per  cent,  for  the  collection  of  the  tolls. 

(S.)  350/.  per  mile  for  the  maintenance  of  the  rail* 
way  with  the  works  and  fences,  and  gate  keepers ;  and 
also  for  engineers  and  police,  as  to  so  much  of  the  two 
latter  items  as  are  fairly  chargeable  on  the  proprietors 
of  the  railway  as  such. 

(4.)  70/.  per  mile  for  poor  rates,  highway  rates, 
church  rates,  and  tithe  commutation  rent  charge. 


(a)  This  was  explained  in  the  course  of  argument  to  mean  sulMiistence 
out  qftheprt^t. 
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(5.)  SOZ.  per  mile  for  renewing  or  reproducing  those  Qiuen^s  Bench. 
portions  of  the  subject  of  the  rate  which  are  of  a  perish-      *-         '-^ 
able  nature,  such  as  the  rails,  chairs  and  sleepers  &c., 
when  rendered  necessary  by  accident  or  decay. 

^The  parish  officers  adopted,  and  the  Court  of  Quarter 
Sessions  sanctioned  by  their  judgment,  a  different  mode 
of  arriving  at  the  net  annual  rateable  value  of  the  pro- 
per^ of  the  appellants  in  the  parish.  They  ascertained 
the  gross  yearly  receipts  of  the  company  throughout 
the  railway  as  stated  above,  vis.  the  sum  of  440,866/., 
and  then  made  therefrom  the  following  deductions ;  the 
propriety,  principle  and  completeness  of  such  deduc- 
tions, as  well  as  the  propriety  and  principle  of  this  mode 
of  arriving  at  the  net  annual  rateable  value  of  the  rate- 
able property  of  the  appellants  in  the  parish,  being  re- 
ferred to  the  opinion  of  this  Court,  and  the  Court  of 
Quarter  Sessions  finding  such  deductions  to  be  reason- 
able in  fact ;  (that  is  to  say) 

(1.)  5L  per  cent,  for  interest  on  255,000/. ;  being  the 
capital  necessary  for  and  actually  invested  by  the  appel- 
lants in  the  purchase  of  engines,  carriages  and  all  the 
other  moveable  stock  necessary  for  the  business  of 
carriers  as  conducted  by  them  in  manner  aforesaid. 

(2.)  20L  per  cent  on  the  same  sum  for  the  tenant's 
profits,  and  the  fair  profits  of  such  a  trade  carried  on 
by  means  of  so  large  a  capital  and  with  such  large  risks. 

(3.)  12/.  lOs.  per  cent,  on  the  same  sum  as  the 
fair  annual  amount  of  the  depreciation  of  such  stock 
considered  to  be  in  the  hands  of  a  tenant  from  year 
to  year,  beyond  all  needful  and  usual  annual  repairs 
and  expenses. 

(4.)  198,962/.  per  annum;  being  the  appellants'  rea- 
sonable annual  costs  of  conducting  their  business  during 
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the  same  year  in  which  their  earnings  as  aforesaid 
amounted  to  4190/.  per  mile  in  Seighford  parish ;  namely, 
(in  the  coaching  department)  wages  of  guards,  con- 
ductors, porters,  station  keepers,  clerks  and  policemen, 
repairs  of  carriages,  trucks  and  horse  boxes,  horsing 
parcel  carts,  oil,  grease,  &c.,  for  carriages,  and  duty  on 
passengers ;  and  (in  the  merchandize  department)  sala- 
ries and  wages  of  agents,  clerks,  porters,  &c.,  repairs  of 
waggons,  and  carriages  of  live  stock  expenses;  and 
(in  both  departments,  and  generally)  locomotive  power, 
enginemen's  and  firemen's  wages,  engineering,  repair- 
ing and  cost  of  materials,  including  coke,  maintenance 
of  way,  repairs  of  stations  and  buildings,  office  and 
general  expenses  including  insurance  and  advertising, 
charge  for  direction,  compensation  account,  rates  and 
taxes,  law  expenses,  and,  generally,  petty  disbursements 
attendant  on  the  several  businesses  of  railway  owners 
and  railway  carriers. 

(5.)  As  the  stations,  offices,  stores  and  buildings,  and 
repairing  works  and  premises  throughout  the  railway 
have  been  and  are  separately  rated  in  the  several 
parishes  in  which  they  are  situated,  though  necessarily 
used  and  occupied  for  the  purposes  of,  and  in  connec- 
tion with,  it,  and  with  the  conduct  of  the  traffic  upon  it, 
the  respondents  further  deducted  the  fair  annual  value 
thereof,  viz.  9150/. 

(6.)  30/.  per  mile  for  renewing  or  reproducing  rails, 
chairs,  sleepers,  &c.  as  before  (a). 


(a)  It  was  suggested  in  argument  that  this  deduction  and  that  of  No.  3.* 
supra,  for  depreciation  of  the  naoyeable  stock  and  of  Uie  fixtures  of  the 
way,  ought  not  to  be  allowed  over  and  above  the  annual  expense  of  re- 
pairs &c.  specified  in  No.  4.  The  decision  of  the  Court  was  that  enough 
had  been  deducted,  not  that  all  the  deductions  were  proper. 
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The  balance,  amounting  to  the  net  sum  of  135,589/.,  Queen*8  Bench. 
was  taken  to  be  the  net  annual  value  of  the  whole  rail-  ^  '-^ 
way,  independently  of  the  stations  and  other  buildings 
rated  separately ;  and  the  sessions  found,  as  an  infer- 
ence from  the  above  facts,  that  the  railway  and  other 
corporeal  hereditaments  of  the  Company  in  connection 
with  the  railway  might  reasonably  be  expected  to  let  to 
a  tenant  from  year  to  year  at  the  last  mentioned  sum  of 
135,589/.,  exclusive  of  the  rent  of  the  stations  and  other 
buildings  rated  separately,  such  tenant  being  assumed 
to  have  the  power  of  using  the  railway  and  all  its  ap- 
purtenances now  the  property  of  the  Company  under  the 
same  circumstances  as  the  Company,  and  with  no  other 
privileges  and  advantages  than  the  Company  now  pos* 
sess.  The  principle  of  mileage  being  agreed  upon  by 
both  parties  as  fair  for  the  purposes  of  this  rate,  both  as 
applied  to  the  expenses  and  deductions  as  well  as  re- 
ceipts, the  net  annual  rateable  value  of  so  much  of  the 
railway  as  lies  in  the  respondent  parish  is  to  be  taken 
at  1050/.  at  least,  supposing  the  principle  of  rating 
adopted  by  the  parish  officers  to  be  just  and  correct. 

Of  the  total  receipts  of  the  Company  only  about 
S0,000/.  per  annum  are  received  in  the  shape  of  tolls 
from  all  other  parties  using  the  railway  on  their  own 
account. 

All  the  other  rateable  property  in  the  respondent 
parish  is  rated  upon  an  estimate  of  the  net  annual  value 
thereof  within  the  meaning  of  the  Parochial  Assessment 
Act  (6  &  7  fV.  4.  c.  96.),  and  without  directly  taking 
into  account  any  receipts,  expenses  or  allowances  having 
reference  to  the  amount  of  actual  profits  made  thereon. 

The  appellants  have  not  any  stations  or  buildings  in 
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the  respondent  parish.  In  various  parishes  along  the 
line  of  railway  the  parties  who  (as  before  mentioned) 
use  the  railway  as  carriers,  and  have  stations  with  build- 
ings, and  branches  into  the  railway,  and  other  conve* 
niences  connected  with  the  railway,  are  not  rated  in 
the  particular  parishes  or  elsewhere  upon  or  in  respect 
of,  or  with  any  reference  to,  the  Grand  Junction  rail- 
way ;  but  solely  for  their  own  stations.  The  appellants 
derive  no  pecuniary  profit  whatever  from  their  land  in 
the  respondent  parish,  except  from  the  tonnage  and  tolls 
and  from  their  fares  and  other  receipts  hereinbefore 
mentioned,  and  their  trade  as  carriers  in  common  with 
all  other  carriers  over  the  same,  if,  indeed,  these  latter 
profits  are  to  be  considered  as  profits  arising  from  the 
land,  which  the  appellants  contend  that  they  are  not. 

The  appellants  contend  that,  even  supposing  the  rate 
to  be  founded  on  a  just  principle  and  proper  basis,  the 
deductions  allowed  by  the  respondents  do  not  include 
all  the  items  necessary  to  bring  out  the  net  annual 
value;  that  is  to  say,  the  rent  at  which  what  the  re- 
spondents contend  is  the  appellants'  rateable  property 
might  reasonably  be  expected  to  let  from  year  to  year ; 
amongst  which  omitted  deductions  the  appellants  in- 
stance, by  way  of  example,  an  annual  allowance  for 
goodwill. 

The  Court  of  Quarter  Sessions  adopted  the  principle 
of  rating  and  the  deductions  contended  for  by  the  re- 
spondents as  furnishing  the  net  annual  value  of  the 
rateable  property  pursuant  to  the  Parochial  Assessment 
Act,  and  confirmed  the  rate  accordingly ;  but,  on  the 
application  of  the  appellants,  granted  a  case  for  the 
opinion  of  this  Court  on  the  several  questions  herein- 
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before  raised  and  stated ;  the  Court  to  have  the  power  QueenU  Bench. 
of  amending,  quashing  or  otherwise  dealing  with  the       ^         '-I 
rate,  as  they  may  deem  right* 

Thecase  was  argued,  November  15th,  IS^S  {a\  by  Kelly 
and  Smirke  in  support  of  the  order  of  Sessions,  and  Sir 
W.  W.  Fotteti,  Solicitor  General,  and  M.  D.  Hill^  contr^. 
A  second  argument  as  upon  a  concilium  was  then  di- 
rected by  the  Court:  and  in  Hilary  term,  17th  January 
1844  (6),  the  case  was  reargued  by  Kelly  on  one  side 
and  by  M.  D.  Hill  on  the  other. 
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Arguments  in  support  of  the  order  of  sessions. 
There  is  no  essential  difference  between  this  case  and 
Begina  v.  The  London  and  South  Western  Railway  Com-' 
pany  (c).  The  differences  in  fact  are,  that  there  is  here 
a  real  active  competition  of  carriers  on  the  railway,  which 
did  not  exist,  and  was  supposed  to  be  practically  impossi- 
ble, in  that  case.  The  right  of  the  Board  of  Trade  (d)  to 
interfere,  in  order  to  prevent  any  by  laws  or  regulations 
of  the  Company  from  excluding  strangers  from  the  safe, 
profitable  or  convenient  use  of  the  railway,  has  probably 
given  rise  to  a  real  competition.  Another  difference  is 
that  a  part,  though  comparatively  inconsiderable,  of  the 
profits  of  the  company  really  arises  out  of  tolls  paid 
by  other  carriers  and  companies  who  use  the  railway. 
It  is  observable,  also,  that  sect.  1 56  of  stat.  3  &  4  fT.  4. 
c.  xxxiv.  (e)  limits  the  amount  of  fares  payable  by  pas- 
sengers ;  so  that  there  is  a  maximum  for  fares  as  well 


(a)  Before  Lord  Denman  C.  J.,  Williams,  Coleridge  and  IFigfUman  Js. 

(b)  Before  Lord  Denman  C.  J.,  Patteson,  Coleridge  and  Wighlmanjv 

(c)  1  Q.  B.558. 

(d)  Suts.  3  &  4  Fict,  c.  97.  and  5  &  6  Vict,  c.  55. 

(e)  See  note  (ft),  p.  32.  post. 
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as  for  tolls.  But  these  facts  cannot  affect  the  principle 
of  rating.  Tbey  merely  tend  to  diminish  the  profits  of 
the  Company,  and  consequently  the  rateable  value.  To 
assume  the  tolls,  which  would  have  been  taken  if  the 
Company  had  not  been  carriers,  as  the  basis  of  the  rate 
is  to  found  it  on  a  state  of  things  almost  wholly  fictitious. 
Toll  is  only  a  part  of  the  profits,  even  supposing  it  to 
be  the  criterion  where  toll  is  paid;  for  the  whole 
profit  of  the  small  parcel  department  (sect.  159),  and 
of  the  mail  contracts  under  stat.  1  fa  2  Vict,  c.  98.(a), 
is  in  addition  to,  and  independent  of,  toll ;  so  that,  if  the 
Company  made  no  use  of  the  way  but  to  carry  small 
parcels  and  mails,  or  carried  no  tollable  articles,  they 
would  not  be  rateable  at  all  according  to  the  argument. 
But  the  real  test  of  rateable  value  is  what  a  tenant  will 
give  for  the  railway  itself  for  the  purpose  of  trading,  or 
taking  toll,  or  any  other  available  profit  The  question 
is,  not  what  profit  a  lessee  of  the  tolls  would  take,  but 
what  a  lessee  of  the  railway  would  be  able  to  earn.  If 
the  case  were  before  a  jury,  witnesses  would  be  called 
to  prove  what  a  lessee  would  give  for  the  railway.  Tolls 
are  not  the  natural  profits  or  real  produce  of  the  land, 
any  more  than  fares.  Both  are  equally  the  remuneration 
for  the  work,  labour  and  outlay  of  the  Company  in  con- 
structing, maintaining  and  working  the  railway,  and  for 
their  permitting  others  to  use  it.  It  makes  no  difference 
that  the  remuneration  is  partly  fixed  by  parliament.  If 
the  prices  of  admission  to  a  theatre,  licensed  for  dra- 
matic entertainments,  were  regulated  by  the  Lord  Cham- 
berlain, yet,  if  the  owner  could  calculate  upon  a  further 


(a)  "  An   act  to  provide  for   the  conreyance  of  the  mails   by  rail- 
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annual  profit  derived  from  balls,  concerts,  dinners  and  Queen's  Bench. 
public  meetings,  the  overseers  would  doubtless  be  entitled 
to  consider  that  source  of  profit  when  they  make  their 
rates.     If  competition  were  to  interfere  with  the  Com- 
pany's profits  so  much  as  to  drive  them  from  the  trade 
of  carriers  and  to  reduce  their  profits  to  that  of  toll 
alone,  then  toll  would  become  the  real  test  of  value, 
and  the  railway  would  resemble  a  canal  which  usually 
yields  to  the  proprietors  no  profit  except  toll;  Rex  v.  The 
Trustees  of  the  Duke  of  Bridgewater  (a).    So  little  is  toll 
a  necessary  representative  of  value,  that  it  is  easy  to 
imagine  a  case  in  which  the  whole  profits  of  the  Com- 
pany's trade  might  not  exceed  the  maximum  amount  of 
tolls ;  as  if  there  were  a  rival  and  preferable  railway  be- 
tween the  same  termini.  There  would  then  be  no  compe- 
tition on  the  same  railway ;  consequently  no  tolls  would  be 
taken,  and  no  profit  would  be  made  of  it  except  by  carry- 
ing  at  prices  which  might  not  exceed  the  maximum  tolls. 
Would  the  Company  then  consider  themselves  fairly 
rated  on  the  amount  of  imaginary  tolls,  which  they  did 
not  and  could  not  get  any  one  to  pay,  and  which  included 
all  their  profits  as  carriers  ?    To  the  argument  that  tolls 
may  be  arbitrarily  reduced  to  a  nominal  amount,  an 
answer  was  attempted  in  Regina  v.  The  London  and  South 
Western  Railway  Company  {b)  by  saying  that  they  must 
be  fixed  at  a  **  reasonable  "  amount     But,  where  a  tax 
is  imposed,  the  lower  it  is,  the  more  reasonable  it  may 
be  justly  called.    In  such  a  case  *'  reasonable  "  means  as 
small  as  possible.     A  company  free  from  competition  of 
carriers  may  safely  reduce  their  tolls  indefinitely,  and 
thus  exempts  themselves  from  local  taxation  by  reason 


(a)  9  B.  j;C.  68. 


'^b)  1  Q.  B.  558.     See  ibid.  573. 
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of  the  very  circumstance  that  increases  their  profits  and 
their  ability  to  pay.  The  question  of  value  depends  on 
the  rent  which  a  tenant  may  be  expected  to  pay.  Here 
the  Sessions  have  expressly  found  that ;  and,  if  they  had 
simply  stated  such  finding,  it  would  have  been  con- 
clusive ;  but,  to  obtain  the  direction  of  this  Court,  they 
have  disclosed  the  means  by  which  they  reached  the 
result,  and  submit  their  inference  to  the  judgment  of 
this  Court  in  case  they  shall  think  proper  to  exercise  it 
on  that  which  seems  to  be  rather  a  question  of  fact  than 
of  law :  for,  although  this  Court  has  often  pronounced  on 
the  deductions  to  be  made  from  the  ascertained  rent  or 
gross  annual  value  of  the  land,  it  has  not  hitherto  been 
called  upon  to  determine  the  proper  method  of  finding 
out  such  rent  or  gross  value  itself,  or  to  verify  the  cal- 
culations upon  which  the  estimate  has  been  founded. 

Supposing  the  inquiry  now  open,  the  rateable  value 
has  been  thus  attained.  The  sessions  have  taken  the 
gross  receipts.  These  are  clearly  not  the  immediate 
subject  of  a  rate ;  but  they  must  necessarily  include  the 
rateable  subject.  They  must  include  the  profits  of  the 
railway  as  such,  unless  there  are  no  such  profits  at  all. 
The  problem  therefore  is  to  cut  down  this  gross  sum  to 
the  net  rent.  For  this  purpose  all  trade  expenses  and 
trade  profits  must  be  excluded  :  all  that  can  be  referred 
to  these  is  to  be  found  in  the  first  four  items  of  deduc- 
tion; and  the  residue  must  be  the  sum  earned  by  the 
Company  as  railway  owners.  Again,  clear  this  residue 
of  the  expense  of  maintaining  the  railway  and  all  the 
fixtures  and  buildings  connected  with  it,  and  all  the  rates 
and  taxes  upon  them,  and  the  balance  is  the  net  profit 
of  the  railway  which  a  tenant  will  make  independently 
of  his  trade  of  carrier.     From  this  there  must  be  a  fur- 
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tber  deduction  of  tenant's  profits,  in  order  to  bring  out  Queen's  Betick. 
the  net  rent  at  which  it  may  be  expected  to  let  to  __i___ 
him*  All  these  deductions  have  been  made:  and  it 
may  be  doubted  whether  more  has  not  been  allowed 
than  the  Company  can  &irly  claim  (a).  The  appellants 
do  not  point  out  any  other  or  more  satisfactory  way  of 
bringing  out  the  net  value.  This  species  of  property 
has  acquired,  as  yet,  no  such  known  average  market 
value  as  to  enable  surveyors  to  speak  of  it  from  their 
common  experience,  as  in  the  case  of  houses  and  farms. 
These  have  a  current  value,  according  to  their  class  and 
situation,  which  supersedes  the  necessity  of  any  other 
mode  of  calculating  it.  To  estimate  the  value  from  the 
profits  of  trade  has  been  said  to  be  as  unwarrantable  as 
to  rate  Coutis^s  banking  house  according  to  the  profits 
of  the  business :  but  there  the  profits  have  no  connec- 
tion with  the  house,  and  are  not  dependent  on  it.  An 
incoming  tenant  would  not  regard  them.  [Coleridge  J. 
He  might  give  more  for  it  as  a  banking  shop.]  It  might 
perhaps  add  to  the  value.  Indeed  houses  often  derive  a 
value  from  a  trade  independent  of  them ;  thus  Dr.  A. 
Smith  mentions  that  the  rent  of  houses  near  the  sea  in 
the  Shetland  islands  is  in  proportion  to  the  profit  the 
tenant  can  make  by  fishing,  as  well  as  by  the  land  {b). 
The  present  case,  however,  rather  resembles  that  of 
lands  or  buildings  applicable  exclusively  to  some  par- 
ticular purpose :  as  a  chapel,  a  factory,  a  billiard  or 
news  room,  or  a  brewer's  plant ;  and  the  tenement  rated 
is  not  the  mere  habitation  of  a  trader,  but  is  parcel  of 


(a)  As  aU  the  deductions  clainaed  were  insufficient  to  reduce  the  value 
below  the  rate,  the  parish  allowed  them  all.  Some  doubtful  items  are 
referred  to  in  note  (a),  p.  24. 

(6)  WeaUh  rfNaiumt,  B.  1.  Ch.  XI. 
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his  fixed  stock,  and  the  instrument  whereby  his  profits 
are  made. 

Arguments  for  the  appellants.  The  Court  in  Regina 
V.  TTie  London  and  South  Western  Railway  Compary{a) 
cautiously  guarded  against  the  inference  that  their  judg- 
ment applied  to  other  railways  regulated  under  different 
acts  of  parliament,  and  worked  under  different  ci]> 
cumstances.  Various  clauses  of  their  act  shew  that  the 
legislature  contemplated  the  use  of  the  railway  by  other 
carriers  in  common  with  the  appellants  (b) ;  and  the  only 
question  now  is,  whether  the  Company  are  to  be  subject 
to  a  burden  from  which  other  companies  or  parties 
carr}'ing  on  the  railway  will  be  exempt.  It  is  plain  that 
the  Company  were  in  that  case  considered  to  be  in  the 
exclusive  use  of  the  railway ;  here  other  carriers  use  it 
adversely  to  the  Company,  and  the  Company  enjoys  no 
advantage  whatever  over  other  carriers.  If  there  be  any 
advantage  arising  from  the  position  of  the  stations,  that 
increases  the  value  of  the  stations,  and  not  of  the  rail- 
way as  distinguished  from  them.  It  is  an  error  to  sup- 
pose that  a  lessee  of  the  railway  will  get  any  profit  out 
of  the  land  but  toll.  He  will  take  by  the  demise  not  a 
right  of  carrying  on  it,  for  that  he  has  already  by  force 
of  the  statute,  but  a  right  to  receive  the  tolls.  As  soon 
as  he  has  entered  on  the  subject  of  the  demise,  the 


(a)  1  Q.  B.  558. 
*  (h)  The  clauses  of  stat.  S  &  4  W,  A.  c,  xxxit.,  to  which  counsel  referred, 
do  not  differ  naaterially  from  those  which  are  contained  in  the  act  for  the 
London  and  South  Western  railway,  and  of  which  there  is  an  abstract 
at  the  end  of  the  report  of  that  case.  Stat.  S  &  4  Vict.  c.  xlix.  ss.  19, 
fiO.  obliges  the  Company  to  keep  an  account  of  tolls  actually  received 
by  them. 
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Company  may  still  continue  to  carry  as  before  and  to  Quetn*s  Bench. 
use  their  stations  for  that  purpose,  paying  toll  to  their  ^  '-^ 
own  tenant.  The  fallacy  consists  in  supposing  the  Com- 
pany to  be  obliged  to  withdraw  from  competition,  which 
they  would  not  be ;  and,  if  they  were,  the  consideration 
paid  for  this  would  not  be  rent^  but  a  payment  in 
respect  of  goodwill.  If,  therefore,  the  rent,  found  by 
the  sessions  to  be  reasonable  in  amount,  supposes  the 
tenant  to  be  in  the  place  of  the  Company,  this  item 
ought  to  be  deducted.  Whatever  an  incoming  tenant 
pays  to  the  outgoing  one  for  the  advantage  of  suc- 
ceeding to  his  business  is,  in  substance,  for  goodwill, 
bj  whatever  name  it  may  be  called.  Any  calculation 
of  value  based  on  the  gross  receipts  of  trade  must  be 
wrong,  because  those  profits  are  not  rateable  either  in 
whole  or  in  part:  and  any  deductions  which  leave  a 
residue  exceeding  the  amount  of  tolls  must  be  insuffi- 
cient, for  toll  is  the  only  profit  which  the  Company  can 
by  law  receive  from  the  mere  use  of  the  land ;  fare  being 
the  remuneration,  not  for  the  use  of  the  land,  but  for 
carriage  of  the  passenger  or  goods. 

Nor  is  there  any  difficulty  here  arising  from  an  arbi- 
trary amount  of  toll ;  for  as  there  is  an  active  compe- 
tition there  is  evidently  no  interest  to  fix  any  rate 
except  the  maximum ;  and  the  case  is,  therefore,  exactly 
parallel  to  that  of  a  canal,  where  the  tolls  are  the  mea- 
sure of  value  even  where  the  canal  owner  is  a  carrier, 
and  takes  fares  and  not  tolls ;  Rex  v.  The  Trustees  of  the 
Duke  of  Bridgewater  (a).  All  the  cases  relied  upon  as 
instances  in  which  value  is  supposed  to  be  independent 
of  the  land  are  in  truth  instances  of  land  increased  in 


(a)  9  B.^  C.  68. 
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value  by  something  incidental  to  it.  Thus  the  fisherman 
pays  more  because  the  premises  which  he  rents  afford 
space  for  landing  and  storing  his  fish.  If  every  one 
could  do  this  by  act  of  parliament,  the  public  right 
would  destroy  the  value  of  the  premises  used  for  that 
purpose ;  just  as  the  common  right  of  carrying  on  the 
railway  prevents  any  such  private  right  from  conferring 
an  extra  value  on  the  railway.  So  in  Rex  v.  T^e  Pro^ 
prietors  of  the  Liverpool  Exchange  {a)  the  premises  were 
by  statute  appropriated  to  a  certain  use,  which  therefore 
became  an  incident  to  the  land.  The  case  of  a  canteen, 
Rex  V.  Bradford  (6),  has  been  supposed  to  resemble 
this :  but  a  canteen  has  an  exclusive  privilege  of  selling 
liquor ;  if  every  one  might  sell  it,  the  rateable  value 
would  be  reduced  to  that  of  an  ordinary  house.  There 
is  no  case  in  which  the  personal  profits  of  the  tenant 
can  be  fairly  brought  into  the  account  in  estimating  the 
value  or  rent  of  his  house.  If  it  were  otherwise,  a 
banker  who  establishes  a  bank  next  door  to  Messrs. 
CouttSf  in  a  house  of  equal  dimensions  but  in  which  he 
carries  on  a  less  extensive  business,  would,  on  that  ac- 
count, be  assessed  at  a  less  rate.  The  principle  of 
this  rate  would  justify  taking  into  account  the  profits 
made  by  the  appellants  in  running  their  carriages  on 
the  other  railroads;  whereas  the  respondents  dis- 
claim any  right  to  do  this.  All  the  anomaly  and  hard- 
ship of  such  a  mode  of  calculation  is  removed  by  mak- 
ing the  tolls,  fixed  at  a  fair  amount,  and  earned  by  all 
carriages,  to  be  the  sole  criterion  of  rateable  value.  By 
assuming  the  fictitious  case  of  a  tenant  at  will  in  the 
enjoyment  of  all  the  privileges  and  trade  profits  of  the 


(a)  \A,^E.  465. 


(6)  4  M.  ij-  S,  317, 
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Company,  the  Company,  who  at  their  own  cost  and  risk  Queen*8  Bench. 
constructed  the  railway,  are  put  in  a  position  to  con-      ^         '-* 
tend  with  rival  carriers  at  a  great  disadvantage ;  which 
could  not  have  been  intended  by  the  legislature. 
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Lord  Denman  C.  J.  now  delivered  judgment 

This  case  of  appeal  against  a  poor  rate  was  argued 
in  Michaehnas  term  last,  and  again  on  a  concilium  in 
Hilary  term,  and  has  been  heard  by  all  the  members  of 
the  Court. 

Independently  of  certain  questions  of  detail  which  we 
will  consider  hereafter,  the  main  argument  of  the  ap- 
pellants was  directed  to  shew  that  this  case  was  distin- 
gaishable  from  that  of  The  London  and  South  Western 
Bailway  Company  {a)  in  points  which  went  to  the  prin- 
ciple of  the  judgment  in  that  case ;  while  the  respond- 
ents contended  that  the  two  cases  were  in  principle  the 
same,  and  that  that  judgment  must  govern  the  Court  in 
this.     It  is  necessary,  therefore,  in  the  first  place  to 
compare  the  two  cases.     If  they  shall  be  found  to  be 
different  in  material  circumstances,  the  principle  of  that 
decision  may  lead  to  a  contrary  one  in  this ;  at  all  events 
that  decision  will  not  bind  in  the  present  case.     If  they 
shall  be  found  to  be  substantially  the  same,  it  may  be 
necessary  to  consider  whether  our  own  reflection,  or 
any  thing  urged  in  these  arguments,  should  induce  the 
Court  to  depart  from  the  former  decision. 

In  that  case  the  facts  found  (and  it  must  never  be 
forgotten  that  the  propriety  of  a  poor  rate  can  only  be 
determined  with  reference  to  the  facts  found  to  be  ac- 
tually existing  when  it  was  made)  were  that  the  Com- 


(a)  1  Q.  B.  558. 
D    2 
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pany  was  in  the  sole  and  exclusive  occupation  of  the 
railway,  warehouses,  stations,  and  landing  places ;  and^ 
being  so,  were  solely  and  exclusively  carrying  on  a 
large  business  as  carriers  thereon ;  that,  although  the 
legislature  had,  under  certain  limitations,  made  the  rail- 
way a  highway,  and  given  to  all  the  liege  subjects,  under 
these,  a  right  to  use  it,  as  such,  either  as  carriers  or  for 
individual  travelling,  and  in  such  case  provided  for  the 
payment  of  tolls  to  the  Company,  yet,  in  fact,  no  one 
having  availed  himself  of  the  right,  nor,  as  then  ap- 
peared to  us,  having  the  power  of  doing  so  conveniently 
or  effectually,  no  tolls  were  in  fact  earned.  To  this  state 
of  facts  we  applied  the  established  principles  of  rating 
—  that  the  rate  is  to  be  on  the  occupier  in  respect 
of  the  beneficial  nature  of  his  occupation,  in  estimating 
which  as  to  amount,  or,  to  put  it  in  other  words, 
in  ascertaining  how  much  net  rent  such  or  such  an 
occupation  may  be  expected  to  command,  parish  of&cers 
are  to  consider,  not  drily  and  only  what  would  legally 
pass  by  a  demise  of  it,  but  all  the  existing  circumstances, 
whether  permanent  or  temporary,  wherever  situated, 
however  arising  or  secured,  which  would  reasonably 
influence  the  parties  to  a  negociation  for  a  tenancy  as 
to  the  amount  of  rent  to  be  asked  or  given.  We  there- 
fore thought  it  impossible  in  that  case  to  separate  the 
three  or  four  miles  of  railway  within  the  respondent 
parish  from  the  whole  line  running  through  many 
other  parishes,  or  that  whole  line  from  the  warehouses, 
stations,  and  landing  places,  or  these  again  from  the 
peculiar  conveniences  which  a  tenant  would  have  for 
carrying  on  as  occupier  a  lucrative  business,  if  not  the 
effective  monopoly,  which  the  provisions  of  the  act  ap- 
peared to  give  to  the  occupier  for  carrying  It  on.    What 
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aoder  the  act  was  possible  by  law,  what  in  [loint  of  Qu^en*s  Bench. 
fact  might  be  in  future,  however  near,  we  thought  imma-       ^         '-* 
terial  as  to  the  *  principle,  though  very  fit  to  be  taken 
into  account  when  making  the  calculation  as  to   the 
quantum ;  but  in  principle  the  parish  officers  were  to 
look  to  the  actual  state  and  value  of  the  occupation. 

In  the  case  now  under  consideration  there  are  some 
iacts  entirely  different  from  those  we  have  just  men- 
tioned. The  case  finds  that  other  parties,  as  well  as 
the  appellants,  exercise  the  right  of  being  carriers  over 
various  parts  of  the  railway,  including  therein  that  part 
of  it  which  is  within  the  respondent  parish  ;  providing 
for  themselves,  independently  of  the  Company  (subject 
however  to  its  controul  under  the  acts  of  parliament), 
carriages,  fuel  and  all  other  things  necessary  and  con- 
venient for  conveyance  of  passengers  and  goods,  and 
separate  stations,  and  the  needful  branches  into  or  com- 
munications with  the  railway.  These  make  profits  of 
their  carrying  trade,  as  do  the  appellants,  and  pay  them 
the  tolls  which  they  have  fixed  under  the  powers  given 
them  by  their  acts.  Besides  these,  another  class  of 
carriers  hire  from  the  appellants  engines  and  the  use  of 
stations,  landing  places,  &c.,  but  find  their  own  car- 
riages ;  these  also  make  profits  of  their  carrying  trade 
00  the  railway,  and  pay  to  the  appellants  both  tolls  and 
a  compensation  for  the  use  of  the  engines,  stations  and 
other  accommodations  provided  for  them. 

As  the  appellants  receive  tolls  from  these  two  classes 
of  carriers  in  respect  of  the  goods  and  passengers  con- 
veyed by  them  on  the  railway,  so  they  keep  an  account, 
as  directed  by  their  act,  of  the  tolls  which  would  have 
been  produced  by  their  own  conveyance  of  such  goods 
and  passengers,  if  not  upon  their  own  account     These, 
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with  the  compensation  above  mentioned,  form  the  total 
produce  of  the  land,  which  the  Company,  if  not  carriers, 
or  a  lessee  of  the  railway  carrying  on  no  traffic  upon  it, 
would  receive ;  and  upon  the  aggregate  of  these  alone, 
after  due  deductions  made,  the  Company  contend  that 
the  rate  ought  to  be  imposed.  We  understand  them, 
though  it  is  not  precisely  so  stated,  to  admit  the  prin- 
ciple of  considering  the  whole  line  as  entire,  and  to 
arrive  at  the  exact  sum,  at  which  they  contend  the  rate 
in  the  respondent  parish  should  be  fixed,  by  a  mileage 
division  of  the  whole  length ;  a  principle  very  convenient 
in  itself,  and  rightly  adopted  by  consent. 

It  is  unnecessary  after  this  statement  to  point  out  the 
difference  in  fact  between  the  two  cases.  But  we  cannot 
perceive  how  this  difference  bears  upon  the  principle  on 
which  the  present  rate  is  to  be  examined,  or  which 
governed  the  Court  in  the  former  decision.  For  that 
proceeded,  not  upon  speculations  as  to  what  might  be  in 
future,  but  expressly  on  the  then  existing  state  of  facts. 
Each  of  the  two  companies  must  be  rated  in  respect  of 
.  the  occupation  of  the  land :  one  of  them  derives  no 
benefit  from  that  occupation  except  by  carrying  on  upon 
the  land  the  business  of  conveying  goods  and  passengers ; 
the  division  of  that  profit  into  tolls  and  fares  we  think 
merely  nominal :  the  other,  in  addition  to  this  mode  of 
profitably  occupying,  also  derives  a  profit  from  allowing 
others  to  carry  goods  and  passengers  on  the  land  also ; 
and  this  latter  profit  is  properly  called  tolls.  Still  in 
both  the  enquiry  must  be  the  same: — what  is  the  value 
of  the  occupation,  from  whatever  source  derived  ?  In 
neither  can  the  profits  of  trade,  as  such,  be  brought  into 
the  rate ;  but,  if  the  ability  to  carry  on  a  gainful  trade 
upon  the  land  adds  to  the  value  of  the  land,  that  value 
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cannot  be  excluded  merely  because  it  is  referable  to  the  Queen*s  Bench, 
trade.  Suppose  a  house  occupied  by  a  private  family  ^  *J 
to-day,  which,  having  great  advantages  of  situation  for 
the  purposes  of  trade,  is  turned  into  a  shop  tomorrow, 
and  in  consequence  lets  for  double  or  treble  the  former 
rent;  would  not  the  rate  be  properly  increased  in  pro- 
portion ?  Could  it  be  objected  that  to  do  so  was  to  rate 
the  profits  of  trade  ?  Again,  supposing  that  the  occu- 
pier was  to  let  out  different  rooms  to  other  persons 
carrying  on  the  same  trade  as  himself,  and  this  mode  of 
occupying  was  still  to  increase  the  value  of  the  house  to 
let ;  would  this  at  all  vary  the  principle  on  which  he 
was  rated,  though  it  might  increase  the  quantum  ?  Or, 
lastly,  supposing  that,  instead  of  this  species  of  under- 
letting being  at  the  option  of  the  occupier,  all  persons 
using  the  same  trade  had  a  right  by  some  statute,  under 
certain  restrictions,  to  carry  it  on  in  the  different  rooms 
of  the  bouse,  paying  a  large  compensation  to  the  occu- 
pier, would  not  the  principle  of  the  rate  be  still  the 
same  ?  Would  it  be  material  to  enquire  how  the  occupa- 
tion became  more  valuable,  except  it  Ynight  be  for 
making  greater  or  less  deductions,  which  the  nature  of 
the  occupation  might  make  just?  We  may  all  remem- 
ber when  the  large  premises  in  Soho  Square^  now  used 
as  a  bazaar,  were  occupied  as  private  residences.  The 
present  mode  of  occupation  probably  increases  the  rent ; 
but  whether  one  man,  being  the  tenant,  alone  carried  on 
the  various  trades  now  exercised  there,  or  sold  goods 
himself  at  part  of  the  stands  and  let  out  the  others,  and 
80  derived  his  profit  in  part  directly  from  trade,  in  part 
from  the  rent  paid  him  by  traders,  or  let  out  all  the 
stands  and  so  earned  no  profit  but  from  the  rents  paid 
him  by  traders,  the  result  would  be  in  either  case  ex- 
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actly  the  same ;  the  overseers  could  only  enquire  what 
was  the  fair  rateable  value  of  buildings  so  occupied. 
Nor,  as  we  have  said  before,  could  the  enquiry  be  at  all 
affected,  if  the  occupier  of  the  bazaar  held  it  under 
some  statuable  licence,  which  compelled  him  to  allot  his 
stands  to  all  persons  paying  certain  rents  and  submitting 
to  certain  regulations. 

But  it  is  said  that  in  the  cases  supposed  all  is  referable 
to  the  occupation  under  the  supposed  lease :  that  con- 
veys the  exclusive  dominion ;  and  thence  flow  entirely 
the  means  of  making  the  profits.  We  have  in  truth 
already  given  the  answer  to  this;  but  it  will  be  plainer, 
if  it  be  observed  that  there  is  a  fallacy  in  confounding 
that  which  the  lease  conveys  a  legal  title  to^  and  that  which 
it  gives  the  lessee  the  means  of  doing  or  en/oying.  No 
two  things  can  be  more  distinguishable :  and  it  is  the 
latter  which  regulates  the  rent  a  tenant  will  give,  and 
not  the  former.  Suppose  two  estates  of  equal  size  and 
in  all  respects  of  equal  fertility ;  but  one  is  surrounded 
by  excellent  roads,  or  has  a  canal  near  to  it,  or  is 
near  to  a  large  market,  and  the  other  is  without  these 
advantages;  of  course  the  rent  and  the  rateable  value 
of  the  one  will  be  larger  than  the  other ;  yet  the  tenant 
would  take  no  more  by  the  lease  of  the  one  than  of  the 
other;  the  lease  would  give  him  no  legal  title,  which  he 
had  not  before,  to  use  the  roads,  the  canal  or  the 
market.  Or  suppose  a  more  peculiar  case:  A.f  the 
owner  and  occupier  of  Blackacre,  and  having  the  com- 
mand of  a  stream  of  water  which  he  can  turn  over 
Whiteacrey  on  that  account  desires  to  rent  it ;  to  him  it 
will  be  more  valuable  than  to  any  other  occupier,  be- 
cause he  can  fertilize  it  at  little  expense ;  he  will  there- 
fore give  a  larger  rent  than  any  other  person ;  yet  by 
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the  lease  be  would  take  no  more  than  any  other  person.   Queen's  Bench. 

ri84"4.1 
though  he  ought   undoubtedly  to  pay  a  higher  rate. 

Apply  the  principle  of  these  cases  to  the  railway  of  the 
appellants.  It  is  quite  true  that,  if  they  were  to  let  it  to  a 
tenant,  the  lease  would  convey  the  land  and  railway  only, 
and  give  a  title  to  the  tolls  only ;  but  the  lessee  would 
undoubtedly  consider  the  facilities  and  advantages  which 
the  occupation  as  tenant  would  aflbrd  him  for  carrying 
on  a  lucrative  trade  as  carrier ;  and,  in  whatever  propor- 
tion that  consideration  would  increase  his  rent,  in  the 
same,  after  due  allowances,  would  his  rate  be  raised 
also. 

Two  propositions  are  equally  true,  that  the  rate  is 
not  to  be  imposed  in  respect  of  the  profits  of  trade,  and 
that  it  is  to  be  imposed  in  respect  of  the  value  of  the 
occupation;  and  two  propositions  that  are  true,  and 
applicable  to  the  same  subject  matter,  cannot  be  incon 
sistent;  and  we  think  the  respondents  in  the  present 
case,  by  the  scheme  they  propose,  have  shewn  that  they 
are  not  so.  The  gross  yearly  receipts  of  the  Company  as 
occupiers  of,  and  carriers  on,  the  railway  must  at  least 
include  the  proper  subject  matter  of  the  rate.  They 
have,  therefore,  taken  a  sum  agreed  to  represent  them  as 
the  first  point  to  start  from.  They  then  assume  an 
amount  of  capital  employed  in  the  trade,  and  deduct 
from  the  former  sum  two  per  centages  on  the  latter  for 
the  interest  of  this  capital  and  the  profits  which  ought 
to  be  made  on  it,  and  a  third  for  the  depreciation  of 
stock  beyond  usual  repairs  and  expenses ;  fourthly,  they 
deduct  from  the  gross  receipts  the  annual  costs  of  con- 
ducting the  trade ;  fifthly,  they  deduct  the  annual  value 
of  all  the  land  occupied  by  stations,  &c.,  and  elsewhere 
rated ;  and,  sixthly,  a  sum  per  mile  for  the  reproduction 
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of  raHs,  chairs,  sleepers,  &a     These  deductions,  taken 
together,  seem  to  us  to  include  whatever  is  properly 
referable  to  the  trade,  and  distinguishable  from  the  in- 
creased value  which  that  trade  gives  to  the  land.  We  do 
not  now  speak  of  the  amounts  allowed  under  each  item ; 
and  we  decline  to  give  any  opinion  on  this  point,  which 
is  properly  for  the  sessions :  but,  if  these  are  the  proper 
heads  of  deduction,  then  the  residue  must  represent  the 
value  of  the  occupation ;  and,  if  so,  this  alone  is  brought 
into  the  rate,  and  the  profits  of  trade  are  excluded.    Ac- 
cordingly the  sessions  have  found,  as  an  inference  from 
the  facts,  that  the  residue  is  the  sum  which  a  tenant 
from  year  to  year  might  reasonably  be  expected  to  give 
for  the  railway  and  corporeal  hereditaments  now  occu- 
pied by  the  Company  in  connection  with  the  railway, 
exclusive  of  the  stations  and  other  buildings  rated  sepa- 
rately, such  tenant  being  assumed  to  have  the  same  and 
no  other  power  of  using  the  railway,  the  same  and  no 
other  advantages  and  privileges,  as  the  Company  now 
possess.     If  the  deductions  exhaust  that  portion  of  re- 
ceipts referable  to  trade,  the  inference  of  the  sessions  is 
fair.     If  the  advantages  and  privileges  which  the  Com- 
pany possess  are  attributable  to  tlieir  occupation  and 
would  pass  with  it,  their  assumption  is  well  founded. 
We  agree  with  them  in  both. 

The  appellants,  however,  contend  that,  even  if  the 
principle  of  the  rate  be  fair,  some  reasonable  deductions 
are  omitted.  fVe  have  used  the  sufficiency  of  the  deduc- 
tions made  as  a  mode  of  trying  the  principle ;  but  the 
objection  of  the  appellants  now  to  be  considered  is  one 
of  detail.  The  only  instance  which  they  specify  and  rely 
on  is  that  an  allowance  ought  to  be,  and  is  not,  made  for 
goodwill.     We  presume  by  this  is  meant  that  a  person. 
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bargaining  with  the  Company  to  become  their  yearly  Queen*s  Bench, 
tenant  of  the  railway  in  the  expectation  of  succeeding 
to  their  trade  as  a  probable  consequence  of  succeeding 
to  their  occupation,  would  properly  be  called  on  to  pay 
them  something  for  the  goodwill  of  that  trade;    and 
that  this  would  be  in  the  nature  of  an  outgoing,  a  deduc- 
tion from  profits.     This  objection  appears  capable  of 
two  answers ;  the  first  and  a  decisive  one  is,  that  the  pur- 
chase of  goodwill  implies  that  a  trade  is  sold ;  that  the 
Company  are  to  be  bound  to  surrender  their  trade  to 
the  lessee,  and  no  longer  to  be  carriers  on  the  line ;  but 
the  calculation  of  the  sessions  proceeds  on  no  such  sup- 
position ;  all  those  special  advantages,  indeed,  for  carry- 
ing it  on,  which  the  occupation  gives  them,  whatever 
they  may  be,  they  must  necessarily  surrender:  but,  the 
moment  they  had  leased  the  railway,  they  would  be- 
come a  part  of  the  public  and  have  the  right  to  carry 
on  their   trade,   retaining  all   the   goodwill,   with   all 
those  advantages  which  the  statutes  have  carefully  re- 
served for  the  public.    Secondly,  though  the  supposition 
of  a  tenancy  is  to  be  made,  yet  what  the  incidents  of  the 
tenancy  must  be  as  to  actual  terms  and  allowances  must 
be  determined,  for  the  purpose  of  fixing  the  amount  of 
the  rate,  by  the  actual  state  of  things ;  for  this  supposi- 
tion of  a  tenancy  is  only  a  mode  of  ascertaining  the 
existing  value  of  the  occupation  to  the  existing  occupier. 
Now  here  there  is  no  tenancy  in  fact ;  no  goodwill  is  in 
fact  paid  for,  and,  therefore,  no  deduction  ought  in  fact 
to  be  made  on  account  of  its  price. 

Again,  it  is  contended  that  the  existing  facts  of  this 
case  shew  the  unreasonableness  of  the  rate.  The  carry- 
ing trade  of  the  Company  goes  beyond  their  own  line 
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upon  the  railways  of  other  sets  of  proprietors ;  but  the 
receipts  arising  from  this  have  been  excluded  from  the 
rate;  this,  it  is  said,  is  inconsistent.    How  can  the  profits 
which  the  same  engine  earns  by  drawing  goods  over 
one  mile  be  of  a  different  character  from  those  which  it 
earns  in  the  same  employ  over  the  next  mile  ?    So  far 
from  there  being  any  inconsistency  in  this,  it  is  neces- 
sarily involved  in  the  principle  on  which  the  rate  rests, 
that  the  distinction  can  be  made,  and  has  been  made,  is 
no  slight  proof  of  the  soundness  of  that  principle.     The 
moment  that  the  engine  leaves  the  railway  of  the  Com- 
pany, what  it  earns  ceases  to  have  any  connection  with 
their  occupation  of  the  railway ;  it  may  and  of  course 
does  increase  the  value  of  the  occupation  of  that  other 
line  on  which  it  then  works,  and  will  of  course  in  the 
shape  of  toll   proportionably  increase  the  rate   which 
the  occupier  will  pay ;  but,  if  it  were  allowed  to  swell 
the  charge  on   the  Company,    it   could  only  do  so  in 
respect  of  the  profits  of  trade ;  and  these  Our  principle 
excludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice 
between  the  Company  and  those  other  corporations  or 
individuals  who  carry  on  their  line.  Their  engines  and 
their  trade,  it  is  said,  pay  nothing  to  the  poor  rate 
directly,  and  indirectly  only  in  respect  of  their  toll, 
which  may  be  supposed  to  be  calculated  so  as  to  bear 
its  own  rate ;  whereas  the  Company  pay  both  on  their 
tolls  and  their  fares.  Colour  is  given  to  this  objection 
from  the  fact,  which  might  seem  to  explain  it,  that  the 
Company  fill  two  characters ;  the  other  parties  one  only. 
But  the  proper  answer  is  a  denial  of  the  fact ;  the  Com- 
pany do  not  pay  directly  or  indirectly  on  their  fares ; 
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they  pay  only  on  the  increased  value  of  their  occupation    Qy^erCs  Bench. 
of  land  occasioned  by  whatever  circumstances.     If  a 
trader  should  underlet  to  a  lodger  a  room  in  his  house  in 
which  he  drove  the  most  profitable  trade  imaginable, 

# 

such  lodger  would  pay  no  poor  rate  at  all ;  but,  as  the 
trader  would  proportion  the  rate  at  which  he  let  the 
lodgings  to  the  advantage  which  such  lodger  derived  from 
them,  the  total  rent  which  the  trader  would  pay,  and  the 
rate  which  would  be  imposed  on  him,  would  be  propor- 
tionately increased:  but  could  he  complain  of  any  injus- 
tice, or  say  that  he  carried  on  his  own  trade  in  the 
residue  of  the  house  to  a  disadvantage,  because  in  his 
rate  the  value,  which  his  trade  so  carried  on  in  the 
residue  gave  to  his  occupation,  was  also  taken  into  the 
account  in  fixing  the  quantum  of  the  rate?  Yet  those 
parties  who  carry  on  a  trade  upon  tlie  Company's  line 
are,  in  effect,  but  in  the  nature  of  lodgers  or  parties 
enjoying  a  profitable  easement  on  the  line,  and,  by  the 
consideration  they  pay,  increasing  its  general  value. 

In  the  examination  which  this  case  has  compelled  us 
to  make,  we  have  necessarily  been  led  into  a  reconsider- 
ation of  the  principles  on  which  the  decision  in  the  case 
of  the  South  Western  railway  proceeded.  That  decision 
was  not  directly  impugned  in  the  argument;  but  the 
distinction  of  fact  relied  on  has  appeared  to  us,  on 
examination,  so  unsubstantial,  that  it  was  necessary,  in 
order  to  a  decision  against  this  rate,  to  examine  the 
principle  on  which  that  was  upheld  :  and,  in  a  matter 
of  such  vast  importance  and  such  apparent  novelty, 
where,  too,  the  decision  of  this  Court  cannot  be  reviewed 
in  a  court  of  error,  we  were  not  unwilling  again  to 
examine  the  question. 


46 


Q.B.    HILARY  TERM, 


Fotume  IF. 
[1844.] 

The  Quuw 
▼. 

The  Grand 

JuKcnow 

Railway 

Gmipanjr. 


Upon  the  whole  we  are  satisfied  with  the  decision  of 
the  sessions.  It  appears  to  us  founded  on  a  just  applica- 
tion of  established  principles,  in  accordance  with  several 
decided  cases  and  conflicting  with  none.  Our  judgment, 
therefore,  will  be  for  the  respondents. 

Order  of  sessions  conflrmed. 


1843. 


The  Clarence  Railway  Company  against  The 
TjREAt  North  of  England,  Clarence,  and 
Hartlepool  Junction  Railway  Company. 


nPRESPASS  for  breaking  and  entering  plaintifi'^s 
close  situate  in  the  township  of  Thrislingtofij  in  the 
county  of  Durham^  ^<  that  is  to  say,  that  part  of  the 
Sherbum  branch  railway,  and  of  the  strips  of  land  on 
each  side  of  the  same,  which  is  next  adjoining  to  the 
point  where  the  works  of  a  certain  railway  of  the  de- 
fendants, now  commenced,  but  not  finished,  approach 
nearest  to  the  said  branch  railway  of  the  plaintifis  in 
the  said  township  of  TkrisUngtofi,*'  and  for  breaking  the 
fences,  &c.     The  declaration  described  other  trespasses 

mage  any  lands 

without  the  consent  of  the  owner  and  occupier.  Sects.  16  and  17  authorised  and  em- 
powered the  Company  to  contract  with  landowners  for  the  purchase  of  land  and  for  grants 
of  way-leave.  SecL  1 8  contained  a  clause  of  arbitration  in  case  any  penon  wUHng  to  grmnt 
or  demise  such  way-leave  should  not  agree  with  the  Company  as  to  terms.  Sect.  43 
enacted  that,  in  "  every  case  in  which  **  the  said  railway  "  shall  cross  any  other  raUway,**  the 
communication  between  them  shall,  if  the  Company  and  the  owners  of  such  other  rail- 
way **  do  not  agree  about  the  same,**  be  made  in  such  manner  as  shall  be  directed  by  two 
engineers  acting  as  arbitrators;  and  that  the  Company  shall  make  satisfaction  (to  be 
ascert^ned  in  the  manner  before  pointed  out)  for  temporary,  permanent  or  recurring 
injury  to  be  occasioned  by  such  crossing.  No  regulation  was  made  as  to  the  manner  in 
which,  or  times  when,  carriages  on  the  first  mentioned  railway  should  cross  the  other. 

Held,  that  sect.  43  did  not  clearly  introduce  a  compulsory  power  in  the  case  wliere  a 
railway  was  to  be  crossed,  and  therefore  that  the  provision  of  sect.  4  must  l)e  taken  to 
govern  this  clause,  and  make  consent  necessary.  Although  it  should  be  impossible,  without 
bO  crossing,  to  carry  the  first  mentioned  railway  to  the  point  specified  in  the  act. 


A  railway  act 
(7  IF.  4.  & 
1  Fict.  c.  xcv.) 
empowered  the 
Company  to 
make  and 
maintun  their 
railway  over 
certain  lands 
to  a  specified 
point.    Sect.  4 
enacted  that 
nothing  in  that 
statute  should 
authorise  the 
Company  to 
enter  upon, 
take  or  da- 
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committed  by  making  a  continuation  of  defendants'  rail-   Queen*s  Bench. 

way  across  that  of  the  plaintifis,  and  travelling  on  such 

continued  railway.  The  ChAK^vcm 

Railway 

The  plea  stated  that  defendants  were  incorporated  by       Company 
Stat.  7  }V.  4.  &  1  VicL  c,  xcv.  (local  and  personal,  public).     The  Geiat 
'*  for  making  and  maintaining  a  railway  to  connect  the  eho^mdI&c. 
Great  North  of  England^  Clarence^  and  Hartlepool  rail-      J^l^*][. 
ways  in  the  county  of  Durham  J* 

It  then  set  out  sect*  3,  which  enacts :  **  That  it  shall  be 
lawful  for  the  said  Company,  and  they  are  hereby  em- 
powered to  construct  and  maintain  the  railway  herein- 
after mentioned,  with  all  proper  works  and  conveniences 
connected  therewith,  in  the  line  or  course,  and  upon, 
across,  under,  or  over  the  lands  delineate  on  the  plan 
and  described  in  the  book  of  reference  which  have  been 
deposited  with  the  clerk  of  the  peace  for  the  county  of 
Durham  ;  (that  is  to  say,)  to  commence  at "  &c.,  ^'  and  to 
terminate  at  or  near  a  certain  other  railway  called  or 
known  by  the  name  of  the  Byer's  Green  Branch  of  the 
Clarence  railway  in  or  near  to ''  &c.,  and  also  to  make 
a  junction  or  junctions  with  a  certain  intended  railway 
called  the  Great  North  of  England  railway,  &c. 

Also  sect  4S,  which  enacts :  **  That  in  every  case  in 
which  the  said  railway  by  this  act  authorised  to  be  con- 
structed shall  cross  any  other  railway,  whether  public  or 
private,  the  communication  between  the  railway  by  this 
act  authorised  to  be  constructed  and  such  other  rail* 
way,  and  all  openings  in  the  ledges  or  flanches  of  the 
rails  of  such  other  railway  (if  the  same  shall  be  crossed 
upon  a  level),  or  (if  the  same  shall  not  be  crossed  upon 
a  level)  then  all  bridges  over  or  tunnels  under  the  rail- 
way so  to  be  crossed  for  the  purpose  of  such  crossing. 
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Foiume  IF.     shall)  if  the  said  CompaDy  and  the  parties  to  whom  such 
other  railway  shall  belong  do  not  agree  about  the  same, 


^  I     v%  ^^        m       V     A    ^B  ^9  ^^P  ^%  ^V 

Railway  he  made  in  such  manner  as  shall  be  directed  by  two 
™f*°^  engineers  or  other  competent  persons,  one  to  be  ap- 
^*RTH  oV  pointed  by  the  said  Company,  and  the  other  by  the 
E*^.*"*»  **^»  party  to  whom  the  railway  so  to  be  crossed  shall  be- 
Companjr.  long:"  (then  follows  a  clause  as  to  umpirage:)  *^and 
the  decision  of  *such  engineers  or  other  persons,  or  of 
such  umpire  (as  the  case  may  be,)  shall  be  binding  upon 
all  parties :  provided  always,  that  in  case  the  party  to 
whom  any  railway  so  to  be  crossed  shall  belong  shall 
refuse,  or  for  the  space  of  twenty  one  days  next  after 
notice  signed  by  the  clerk  for  the  time  being  of  the  said 
Company  requiring  him  so  to  do  shall  neglect,  to  ap- 
point such  engineer  or  other  person  on  his  behalf  the 
engineer  for  the  time  being  of  the  said  Company  shall 
have  full  power  to  make  such  communications  with,  and 
such  openings  in  the  ledges  or  flanches  of  the  rails 
of,  or  such  bridges  over  or  arches  under,  the  railway  so 
to  be  crossed  (as  the  case  may  require),  as  he  shall  think 
proper :  provided  also,  that  the  said  Company  shall  de- 
fray all  the  expense  attending  such  reference,  and 
the  making  such  communications  and  openings,  bridges 
and  tunnels,  and  the  keeping  the  same  respectively 
in  repair  from  time  to  time,  and  shall  also  make  sa- 
tisfaction for  any  temporary  or  permanent  or  recur- 
ring injury  which  may  be  thereby  occasioned  to  such 
railway  so  to  be  crossed,  the  amount  of  such  satis- 
faction to  be  ascertained  (in  case  of  dispute  about  the 
same)  in  the  same  manner  as  disputes  as  to  damages 
to  a  small  amount  are  by  this  act  directed  to  be  ascer- 
tained, and    to  be   recovered    in  the  same  manner  as 
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penalties  and  forfeitures  aiie  by  this  act  directed  to  be  Queen*s  Bendi. 
recovered;  and  the  said  Company  shall  have  full  power  _  * 

at  all  times  to  cross  every  such  railway  by  means  of  The  Clarkkc« 

•^       ''  Railway 

such  communications  with    any  engines  and  , carriages,       Company 
without  being  liable  to  the  payment  of  any  toll  or  rate     The  Great 

f  .        ,,  North  of 

for  so  CrOSSmg.'*  England,  «rc., 

___  w  *i 

The  plea  then  stated,  in  substance,  that  the  defendants,  Company, 
in  exercise  of  the  powers  &c.,  made  part  of  their  railway, 
described  in  the  declaration  (repeating  the  description 
as  in  p.  46.,  ante),  over  lands  specified  in  sect.  3 ;  and 
that,  having  occasion  to  cross  the  said  branch  railway 
of  the  plaintiffs  in  the  township  of  Thrislington  on  the 
level  at  the  place  in  which  &c.,  for  the  purpose  of  con- 
tinuing the  same  in  the  line  mentioned  in  the  act  to- 
wards one  of  the  places  where  defendants  were  so 
authorised  to  make  a  junction  with  the  Great  North  of 
England  railway,  they  gave  plaintiffs  notice  of  their 
intention,  and  required  them  within  ten  days  to  agree 
with  defendants  as  to  the  mode  of  making  the  intended 
communication  between  defendants'  railway  and  that  of 
plaintiffs,  and  the  openings  &c.,  and  stated  that  they 
had  appointed  an  engineer  to  agree  with  an  engineer 
to  be  appointed  on  behalf  of  plaintiffs :  that  plaintiffs 
did  not  comply  with  the  notice ;  and  thereupon,  after  a 
further  notice  by  defendants  to  plaintiffs,  set  forth  in  the 
plea,  to  appoint  an  engineer,  defendants  offering  to  pay 
expenses  &c«,  which  notice  plaintiffs  did  not  comply  with, 
defendants'  engineer,  by  virtue  of  the  act,  at  the  times 
when  &c.,  on  behalf  of  defendants,  made  such  com- 
munications &c.,  and  such  openings  &c.,  for  the  pur- 
pose of  continuing  their  railway  from  the  point  mentioned 
in  the  declaration  towards  one  of  the  places  where  they 

voi^iv.  N.  s.  E 


50  Q.  B-    HILARY  TERM, 

Volume  IF.     were  so  authorised  to  make  a  junction  &c. ;  and  defend- 
ants aided  and  assisted  their  said  engineer ;  and  in  so 
The  Clarcmcx  doing  &c. :  justification  of  the  alleged  trespasses  in  the 
Company      usual  form.     Averment  that  defendants  defrayed  all  the 

V. 

The  Grxat  expense,  and  have  always  been  and  still  are  ready  and 
Enolamd,  &c.,  willing  to  make  satisfaction  to  plaintiffs  for  temporary, 
Companj.      ^r  permanent  or  recurring,  injury,  &c.     Verification. 

The  replication  stated  the  due  completion  by  the 
plaintiffs  of  that  part  of  their  railway  to  which  the  pre* 
sent  pleadings  related,  according  to  the  several  acts 
(9  G.  4.  c  Ixi.,  local  and  personal  public,  to  7  fF.  4.  & 
1  Vict.  c.  ciii.,  local  and  personal  public)  under  which 
their  works  were  established  and  carried  on,  and  alleged 
that  the  plaintiff's,  at  the  several  times  when  &c.,  were 
seised  in  their  demesne  as  of  fee  of  and  in  the  said  close 
in  which  &C 

It  then  set  forth  stat.  7  fK  4.  &  1  Vict.  c.  xcv,  (re- 
ferred to  in  the  plea),  secL  14:  which  enacts  ^^  That 
nothing  in  this  act  contained  shall  extend  to  prejudice, 
diminish,  alter,  or  take  away  any  of  the  rights,  privi- 
leges, powers,  or  authorities  vested  in  the  said  Clarence 
Railway  Company,  but  saving  and  reserving  to  the  said 
Clarence  Railway  Company  all  such  rights,  privileges, 
powers,  and  authorities  in  the  same  manner  to  all  in- 
tents and  purposes  as  if  this  act  had  not  been  passed." 

Also,  sect.  4 :  which  enacts  ^'  That  nothing  in  this  act 
contained  shall  authorise  or  empower  the  said  Company 
to  enter  into  or  upon,  or  to  take,  use,  damage,  or  pre- 
judice, the  lands,  estate,  property,  or  effects  of  any  cor- 
poration or  person  whomsoever,  without  the  consent  in 
writing  of  the  owner  and  occupier  thereof,  or  other 
party  by  this  act  or  otherwise  entitled  to  give  such  con- 
sent, first  had  and  obtained." 
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The  replication  then  stated  that,  at  the  times  when  Queen's  Bench. 
&C.,  defendants  had  not,   nor  have  they  at  any  time,  ' 

purchased,  or  contracted  or  agreed  with  plaintiffs  to  '^**®  Clarence 

*^  Railway 

purchase,  or  paid  purchase   money  &c.    for,  the  said       Company 

y 

close  in  which  &c.,   according   to   the  last-mentioned      The  Great 
act  (a),  or  contracted  or  agreed  with  them  for  granting,  E2ioLrND,*&c., 
demising,  or  leasing  to  defendants  any  waggon  way  or      Com^y. 
right  of  way  &c.  according  to  that  act  (6).     And  that 
defendants,  at  the  said  times  &c.,  without  the  consent 
in  writing  or  leave  or  license  of  plaintiffs,  or  any  other 
party  in  that  behalf  entitled,  and  against  the  will  of 
plaintiffs,  committed  the  trespasses  &c     Verification. 
General  demurrer :  and  joinder. 


(a)  Sect.  16  autboriies  and  empowers  the  Company  to  contract  with 
corporations,  &c.,  and  persons  generally,  for  the  purchase  of  lands  for  the 
poiposes  of  the  railway. 

(6)  Sect.  17  authorises  and  empowers  the  Company  to  contract  with 
corpocatious  &c.  and  persons,  for  waggon-ways  and  other  rights  of  way. 
This,  and  sect  1 6,  are  not  compulsory  on  any  party.  Sect.  1 8  provides 
"  That  in  case  any  person  who  is  hereby  authorised  and  empowered,  and 
who  shall  be  willing  to  grant,  demise,  or  lease  any  waggon-way  or  way- 
IcaTe^  or  any  other  such  rights,  privileges,  or  easements  as  aforesaid,  to  the 
aud  Company,  under  the  provision  last  hereinbeFore  contained,  for  the 
purposes  of  this  act,  cannot  agree  with  the  said  Company  as  to  the  amount 
of  the  rent  or  reservation  or  sum  of  money  to  be  reserved  or  made  pay- 
d>le  l^  the  said  Company  in  or  by  any  such  grant,  demise,  or  lease,  then 
the  amount  of  the  rent,  reservation,  or  sum  of  money  to  be  reserved  and 
made  payable  in  and  by  such  grant,  demise,  or  lease  in  respect  of  the 
1*0^  ^>ggon-way,  or  way-leave,  right,  privilege,  or  easement,  tlicreby  to 
be  granted,  demised,  or  leased,  shall  be  settled  and  ascertained  by  two 
■ble  practical  laud  surveyors,  one  of  whom  shall  be  nominated  by  the 
isid  Company  and  the  other  by  the  person  empowered  and  willing  to 
niake  such  grant,  demise,  or  lease :  '*  then  follows  a  clause  of  umpirage : 
"md  the  amount  of  the  rent,  reservation,  or  sum  of  money  which  shall 
be  so  ascertained  and  settled  by  such  two  surveyors,  or  "  by  the  umpire* 
''shall  be  binding  and  conclusive  upon  all  parties." 

Other  sections  were  mentioned  in  the  argument,  but  need  not  be  par* 
tioilarly  set  forth. 

E   2 
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r^wmt  IK         The  point  stated  by  the  defendants  in  the  margin  of 

their   paper  book  was:    ^That  they  hare  a  right  to 

Tbe  CLAmcvci  cross  the  Clarence  railwav  at  the  locos  in  quo  in  the 

Cocnpanj      parliamentary   line   of  their   own    railway,   under   the 

T. 

Tbe  GftKAT     powers  given  by  the  clauses  of  the  act  of  parliament  set 

EscLAVis  &c.,  forth  in  the  plea,  without  the  previous  consent  of  the 

Compuij.      Clarence  Railway  Company,  after  taking  the  preliminary 

steps  set  forth  in  the  plea."     The  demurrer  was  argued 

in  last  Michaelmas  term  (a). 

Tomlinstmj  for  the  defendants,  commented  on  the 
several  sections  of  stat.  7  Jf  I  4.  &  1  lid.  r.  xcv.,  above 
referred  to,  and  contended  that  the  provision  for  arbitra- 
ment, and  the  clause  ordering  satisGurtion  for  damage,  in 
sect.  43,  were  enactments  evidently  made  in  favour  of 
panies  wlto  could  not  enforce  their  own  terms  by  refusing 
consent ;  and  he  observed  that  sect.  4,  which  requires  con- 
sent before  an  entry  be  made,  has  no  similar  provisions. 
The  compulsory  power  is  necessary,  inasmuch  as,  without 
it,  the  defendants*  railway  might  be  completely  stopped 
where  its  line  is  intersected  by  that  of  another  railway. 
Sect.  8  enables  the  Company  to  deviate  from  the  par- 
liamentary line  to  the  distance  of  100  yards  (with  cer- 
tain  restrictions),  and  thus  to  avoid  such  impediments  as 
ordinary  land  owners  may  be  expected  to  throw  in  their 
way;  but  neither  this  nor  any  other  part  of  the  act 
provides  for  the  diflSculty  which  arises  if  an  intersecting 
line  of  railway  cannot  be  crossed  without  consent. 
Stat.  9  G.  4.  c.  Ixi.  s.  101.,  establishing  the  plaintiffs' 
railway,  empowers  the  owners  and  occupiers  of  adjoin* 

(a)  XovemberMth^  184S.       Before  Lord  i>iiiMii   C.  J., 
Coltndgetad  WigktnumJt, 
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ing  lands  to   make  collateral  branches  communicating   Queen^s  Bench. 
with  and  opening  into  it.     Those  proprietors  cannot  have " 


been  intended  to  enjoy  a  privilege  from  which,  though   The  Clarejic* 
of  so  much  importance,  the  defendants  were  to  be  pre-       Company 

V. 

eluded.     ITie  effect  of  sect.  4  of  stat.  7  ^.  4.  &  1  Ftct.      The  Great 

PvORTH  of 

c.  xcv.,  as  a  saving  clause  added  to  sect.  3,  is  that,  when   Emglanb,  &c., 
the  railway  to  be  made  by  the  Company  under  that       Company, 
act  crosses  or  joins  lands  belonging  to  other  parties, 
such  lands  shall  not  be  improperly  taken. 

If  sect  48  appears  repugnant  to  sect.  4,  the  preamble 
of  the  act  must  be  looked  to  (a),  and  regard  had  to  the 
general  rules,  that  no  clause  of  a  statute  should  be  con- 
strued so  as  to  destroy  another,  if  it  can  be  avoided, 
but,  as  far  as  possible,  effect  be  given  to  all :  and  that, 
if  clauses  appear  to  conflict,  the  last  should  prevail,  and 
the  particular  enactment  over  the  general :  19  Vin. 
Abr.  518.  Statutes  (E.  6)  pi.  71. ;  Churchill  v.  Crease  (J) ; 
2  Dwarris  on  Statutes^  658.  c.  II.;  Stradling  v.  Mor^ 
gan  (c). 

Sir  W.  JV.  Folletly  Solicitor  General,  contra.  This 
question  turns  on  an  act  of  a  private  nature  :  and,  where 
parties,  under  such  an  act,  seek  to  burden  the  property 
of  others  by  subjecting  it  to  a  compulsory   power,  they 

(a)  Stat.  7  >^.  4.  ^'  1  Fict,  c.  xcv.  s,  1.  begins  as  follows.  "Whereas 
the  making  a  railway  to  connect  tUe  Great  North  of  England,  Clarence 
ud  Hartlepool  railways  in  the  county  of  i>urAam  would  be  of  great  advan- 
tage to  the  trading,  manufacturing,  and  shipping  interests  in  the  county 
of  Durham  and  to  the  public  in  general:  And  whereas  the  several 
persons  hereinafter  named  are  willing,  at  their  own  ezpence,  to  carry  into 
execution  the  said  undertaking ;  but  the  same  cannot  be  effected  without 
the  authority  of  Parliament.** 

(6)  5  Bing.  177.  180.  (c)  Plowd.  199.  204. 

E    3 
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Volume  IF.     must  show  Unambiguous  words  in  the  statute :   Webb  v. 
The  Manchester  and  Leeds  Railway  Company  {a):   the 


The  Clarsmck  construction  will  be  strict  against  those  who  obtain  large 

Railway 

Company       Statutory   powers   for  their   own  benefit;   Priestley  v. 

The  GaxAT     Foulds  (&).     Sects.  16  and  17  of  stat.  1  Vict.  c.  xcv.  are 

Emqlamd,  &c.,  admitted  not  to  be  compulsory ;  yet  sect.  18  provides  for 

Compimy.  ^^  arbitration  by  surveyors  where  parties  willing  to  grant 
to  the  Company  cannot  agree  as  to  the  terms  on  which  a 
waggon-way  shall  be  demised  under  sect  17.  The  power 
to  carry  one  railway  across  another  is  dangerous  and  un- 
common :  the  railway  thus  carried  across  might  be  used 
so  as  to  destroy  the  other's  traffic ;  and  the  act  gives  no 
regulation  to  prevent  this.  Sect.  1  establishes  the  Com- 
pany»  for  the  purpose  of  making  and  maintaining  the 
railway,  **  according  to  the  provisions  and  restrictions 
hereinafter  mentioned/'  Sect  4  governs  the  whole  act : 
a  power  contrary  to  it  would  have  been  given,  if  at  all, 
in  clear  terms.  There  is  no  more  reason  for  assuming 
it  to  be  given  over  land  occupied  by  a  railway,  than 
over  soil  otherwise  circumstanced.  Sect.  43  contem- 
plates merely  the  case  in  which  a  landowner  may  have 
consented,  but  not  have  agreed  with  the  Company  as  to 
terms. 

It  is  argued  that  sect.  4  is  controlled  by  some  sub- 
sequent particular  enactment ;  but  none  such  is  found ; 
neither  sect  4S  nor  any  other  clause  in  the  act  has  any 
words  giving  power  to  enter  upon  the  plaintiffs'  land 
and  take  up  their  railway,  except  by  their  consent 

Tomlinson  in  reply.  Sects.  16,  17,  and  18  follow  up 
sect  4,  and  contemplate  an  exercise  of  powers  with  the 

(a)  4  Mjflne  {^  C.  116.    S,  C.  \  Railw.  Co.  576. 
(6)  S  Man.  j;  G,  175.     S.  C.  2  Raaw.  Co.  432. 
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coDsent  there  required.     Sect  18  speaks  of  the  case   Queen's  Bench. 
where  any  person  "shall  be  willing  to  grant,**  &c.     But 


sect  4S  makes  no  reference  to  consent,  providing  merely  ^*  Claekmcb 
for  the  "  case  in  which  the  said  railway   by   this   act       Compauy 
authorised  to  be  constructed  shall  cross  any  other  rail-     The  Gexat 
way ;  *'  and  afterwards  directing  the  course  to  be  taken  Emolano,  &c, 
if "  the  party  to  whom  any  railway  so  to  be  crossed  shall      Company, 
belong  shall  refuse  "  to  appoint  an  engineer  to  arbitrate 
on  his  part.     This  is  unambiguous. 

Ctir.  adv.  vult 


Lord  Denman  C.  J.  in  this  term  {January  17th)  de- 
livered  the  judgment  of  the  Court 

The  question  argued  upon  demurrer  to  the  replication 
in  this  case,  and  the  only  questron,  was  whether  under 
Stat  7  JV,4!.Sl  1  Vict,  c,  xcv.,  which  incorporates  the  de- 
fendants, they  are  empowered  to  cross  the  railway  of  the 
plaintiffs  without  their  consent  in  writing.  The  third 
section  makes  it  lawful  for  the  defendants  to  form  their 
railway  by  a  certain  line  through  and  over  lands  de- 
scribed generally  in  the  section ;  and  the  fourth  section 
provides  that  nothing  in  the  act  shall  authorise  them  to 
enter  into  or  upon,  or  to  take,  use,  damage,  or  prejudice 
the  lands,  estate,  property,  or  effects  of  any  corporation 
or  person  whomsoever,  without  the  consent  in  writing 
of  the  owner  and  occupier.  Reading  the  two  sections 
together,  as  they  must  be  read,  the  powers  given  by  the 
first  are  conditional  only ;  and  the  condition  is  the  pro- 
curing the  written  consent  of  every  owner  and  occupier 
of  lands  necessarily  to  be  entered  on,  taken,  used,  dam- 
aged, or  prejudiced  in  order  to  the  making  the  railway 
according  to  the  statutory  line.     Any  such  owner  or  , 

E  4 
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Volume  IV.     occupier,  whether  corporation  or  person,  whose  lands  are 
indispensable,  has  it   in  his  power   to  stop  the  whole 


"^'.uuwar*  proceeding. 

Comi>any  g^   ^jj^  defendants  dispute  the  universality  of  this 

The  Great     proposition.     They  say  that  it  does  not  extend  to  any 

Emqland,  &c,  corporation,  owner  or  occupier  of  lands  covered  with  a 
Company.  railway ;  and  that,  in  such  case,  they  may  enter,  take^ 
use,  damage  or  prejudice,  without  consent.  This  limit- 
ation,  which  involves  interference,  it  may  be  of  the  roost 
important  kind,  with  property  very  valuable,  they  are 
bound  to  make  out  in  clear  and  unambiguous  terms : 
and  they  allege  they  find  it  so  laid  down  by  the  forty- 
third  section.  That  contains  provisions  regulating  the 
communications  with  other  railways,  as  to  the  mode  of 
making  such  conmiunications  and  the  openings  in  the 
ledges  or  flanges  of  the  railway  to  be  crossed,  if  crossed 
on  a  level,  or,  if  not,  the  bridges  over  or  tunnels  under  it, 
whenever  the  two  railways  cannot  agree  about  the  mode. 
Nothing  is  said  of  consent  in  this  case ;  whence  the  de- 
fendants infer  that  consent  is  not  necessary :  and  they 
further  urge  that,  to  provide  compulsorily  for  the  parti- 
cular mode  of  carrying  into  efiect  the  crossing,  in  case 
the  parties  cannot  agree  as  to  that,  is  inconsistent  with 
the  notion  that  the  plaintiffs  might  stop  the  whole  pro- 
ceeding merely  by  refusing  to  consent  to  the  crossing  by 
any  mode  or  upon  any  terms. 

And,  if  these  remarks  were  addressed  only  to  the 
correct  framing  and  wording  of  the  statute,  they  would 
be  very  material ;  but  the  question  for  us  is  whether 
this  section  clearly  imposes  a  limitation  on  the  general 
words  of  the  fourth  section :  and  we  are  of  opinion  that 
•  they  do  not     The  fourth  section  and  the  forty-third, 
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on  the  contrary,  may  be   well  reconciled  by   holding  QueetCt  Bench. 
that  the  latter  takes  up  the  subject  after  the  consent  has 

been  obtained  generally  under  the  former  to  a  crossing  ^^^  Claekkc* 

being  made,  and  is  confined  only  to  the  details  as  to  the  Companj 

V. 

mode  in  which  it  is  to  be  made.    This  is  all  that  in  terms     The  Great 
it  professes  to  do  in  this  part:  and  there  is  nothing  un-  Emglamd,  &c, 
reasonable  in  supposing  on  the  one  hand  that  the  de-      CompiKny. 
fendants  would  have  secured  beforehand  this  general 
consent,  which  they  must  have  known  to  be  indispen- 
sable to  their  whole  proceeding,  or  on  the  other  hand 
that  the  settlement  of  the  details  may  have  been  post- 
poned by  mutual  agreement  until  the  undertaking  was 
farther  advanced,  and  so  necessarily  to  be  provided  for 
by  the  act.     And  it  is  to  be  observed  that  there  is  an 
omission  in  this  forty-third  section  quite  unaccountable 
upon  the  defendants'  theory :  for,  although  it  goes  on  to 
provide  at  whose  expense  the  crossing  shall  be  made 
and  repaired,  and  for  the  settlement  and  payment  of 
satisfaction  for  temporary,  permanent  or  recurring  injury, 
and  then  gives  the  defendants  full  power  at  all  times  to 
cross  with  any  engines  and  carriages  without  payment  of 
loll,  it  omits  to  make  any  regulations  for  the  hours  of 
crossing,  or  to  enter  into  or  provide  for  any  of  those  de- 
tails which  must  be  necessary  in  order  to  do  justice  be- 
tween the  parties  or  secure  safety  to  the  public. 

The  counsel  for  the  defendants  urged  that  it  was  un- 
reasonable to  suppose  that  the  legislature  had  left  it  in 
the  power  of  a  rival  railway  to  prevent  entirely  the 
formation  of  the  line.  The  answer  to  this  is,  that  the 
legislature  has  certainly  left  the  same  power  in  every 
other  corporation  or  person  whose  consent  is  made 
necessary  by  the  fourth  section,  and  that  there  is  nothing 
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|_  _    authorise  the  undertaking  at  all  unless  by  consent  of  all 


Th^^f'^*"''*^*  parties  interested  in  the  line,  and  might  therefore  pre- 
Compaiiy      suDie  that  all  necessary  consents  had   been  obtained. 
The  Great     But,  however  this  may  be,  it  is  more  unreasonable  to 
£kolamd,&c,  suppose,  because  it  involves  actual  injustice,  that  the 
Corapimy.      legislature  should  have  placed  a  railway  in  which  indi- 
viduals had  already  embarked  their  capital,  and  in  which 
the  public  had  already  acquired  rights,  so  entirely  at  the 
mercy  of  a  new  company  as  the  defendants'  argument  on 
the  forty-third  section  supposes  :  whereas,  if  the  consent 
of  the  plaintiffs  be  necessary  to  any  crossing,  they  will 
have  an  opportunity  of  imposing  such  terms  as  to  the 
times  of  crossing,  the  warnings  to  be  given,  and  other 
matters,  as  may  prevent  any  interference  with  the  safety 
of  their  own  trains,  and  protect  their  own  interests. 

We  make  these  remarks  in  order  to  show  that  the  de- 
fendants' construction  of  the  forty- third  section  is  neither 
certain  nor  highly  probable ;  consequently  it  does  not 
relieve  them  from  the  pressure  of  the  fourth  section, 
which  they  were  bound  to  give  a  clear  answer  to. 
Our  judgment  therefore  will  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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Queen**  Bench* 
1843. 


Daotel  and  Another  against  Barry  and  Others.  Thurtday, 

January  12th. 

/^  ASE.     The  declaration  stated  that  defendants  sold  a  case  for  de- 

ship  to  plaintiffs,  by  falsely  warranting  that  she  was  ^ting^thiu'a 

fit  to  be  classed  in  IMyd^s  Register  book  as  "  10  years,  ^'l^i^l^d*^**' 

A.  1.,"  whereas  the  said  ship  was,  and  defendants  knew  "  A.  i."in 

Uoyd'a  re- 

that  she  was,  not  fit  to  be  so  classed :  averments  that  gister,  she  not 

bcinflpso*  Pleas* 

the  plaintiffs  were  by  such  deceit  induced  to  give  more  i.  Not  guilty. 
for  the  ship  than  they  otherwise  would ;  and  that  the  unfitne^' of  the 
ship  was  of  less  value  than  if  she  had  been  fit  to  be  'i^^.    y„, 
classed  as  aforesaid  :  whereby  &c.  ****^*  ^^^  defend- 

■^  ants  on  the 

Pleas.     1.  Not  Guilty.     2.  That  the  ship  had  been  first  issue;  for 

plaintiffs  on 

and  was  classed  as  ^^  10  years,  A.  1.,'*  in  Lloyd's  Register,  the  second. 

The  Master, 

without  this,  that  she  was  not  a  fit  or  proper  vessel  to  on  taiau'on, 

,  1  1  A  T  .1  refused  to  allow 

be  so  classed  &c.     Issues  thereon.  defendanu 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings  ^^^^^^^^ 
in  London  after  Michaelmas  term,  1841,  the  jury,  being  P^vethefit- 
of  opinion  that  the  ship  was  unfit  to  be  classed  "  10  years,  ^<*^*^  plaintiffs 

their  costs  of 

A.  1.,"  but  that  defendants  did  not  know  this  when  they  witnesses  to 

•  r         1  1         <•  1        prove  the  un- 

made the  representation,  found   a   verdict  for  the  de-  fitness. 

fendants  on  the  first  issue,    and  for  the  plaintiffs  on  uxation* 
the   second.     The  Master,  on   taxation  of  costs,  dis-  piea  had  been 
allowed  the  costs  of  the  witnesses  subpoenaed  by  de-  uJrdefendanu*^ 
fendants  to  prove  the  fitness  of  the  vessel  to  be  classed  had  obtained  a 

'  verdict,  the  un- 

as  above,  and  allowed  plaintiffs  the  costs  of  the  witnesses  fitness  being 

proved  but  the 

subpoenaed  by  them  to  prove  her   unfitness  to  be  so  scienter  dis- 
proved: Quaref 
classed,  on  the  ground  that,  as  defendants  had  specially  whether  the 

pleaded  that  the  vessel  was  fit  to  be  classed  &c.,  which  have  been 

issue  had  been  found  against  them,  plaintiffs  were  en-  *PP®'^°°«^ 

titled  to  the  costs  of  such  witnesses  as  were  called  by 
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Volume  IK      them  to  prove  her  unfitness,  and  consequently  the  wit- 

__] nesses  on    behalf  of  defendants   to   prove  her   fitness 

Danisl        ought  to  be  disallowed.     The  Master  proportioned  his 
Barrt.        allowance  and  disallowance  on  the  same  principle  as  to 
instructions  for   and  preparation  and  copies  of  briefs, 
and  fees  to  counsel. 


W.  H.  Watson^  in  Trinity  term,  1842,  obtained  a  rule 
calling  on  the  plaintiffs  to  shew  cause  why  the  Master 
should  not  review  his  taxation. 

J.  Greenwood  now  shewed  cause.  The  defendants 
have  obtained  a  verdict  on  the  issue  upon  the  first  plea, 
but  have  failed  on  the  second  plea.  They  now  say  that 
that  plea  was  superfluous ;  that  the  question  raised  by 
it,  whether  the  ship  was  fit  to  be  classed  A.  1.  or  not, 
was  involved  in  the  first  issue,  and  has  been  decided  in 
their  favour,  and  consequently  that  they  are  entitled  to 
their  costs  of  the  evidence  bearing  upon  that  question, 
as  part  of  the  costs  of  that  issue.  [Lord  Denman  C.  J. 
It  comes  apparently  to  this,  that  they  have  thrown  away 
an  advantage  by  their  pleading.]  The  Master  has  given 
and  refused  costs  on  the  principle  embodied  in  Reg.  Gen. 
Hil.  2  W.  4.  I.  74.  (a),  but  recognised  before  that  rule, 
that  ^'  No  costs  shall  be  allowed  on  taxation  to  a  plaintiff^, 
upon  any  counts  or  issues  upon  which  he  has  not  suc- 
ceeded ;  and  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff'^s  costs."     On  the 

(a)  S  B.  ^  Ad.  885. 

Greenwood  also  referred  to  a  general  rule  supposed  to  have  been  pro* 
mulgated  in  the  Court  of  Exchequer,  and  which  was  published  in  some 
copies  of  9  3/.  ^  W,  (p.  842.).  The  page,  howeTer,  was  cancelled,  it 
being  found  tliat  the  rule  had  never  received  the  ultimate  sanction  of  the 
Judg^. 
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second  issue  the  right  of  the  plaintiffs  is  clear :  the  first  Queen's  Bench. 

is  divisible,  involving  two  questions,  the  actual  unfitness,    ' 

and  the  scienter:  and,  where  an  issue  comprehends  Danul 
several  distinct  matters,  some  of  which  are  found  for  Barrt. 
one  party,  and  some  for  the  other,  costs  may  be  dis- 
tributed accordingly.  Therefore  it  does  not  follow, 
because  the  defendants  have  succeeded  on  one  issue,  that 
they  may  claim  costs  of  proof  as  to  every  proposition 
involved  in  it  Before  the  new  rules,  infancy  of  the 
defendant,  or  bankruptcy  of  the  plaintiff,  or  that  he  was 
an  alien  enemy,  might  have  been  proved  under  Non 
assumpsit:  suppose  the  two  former  pleas  had  been 
specially  pleaded,  and  the  defendant,  at  the  trial,  had 
failed  on  those,  but  had  proved  the  plaintiff  to  be  an 
alien  enemy,  and  had  so  succeeded  on  Non  assumpsit : 
could  he  have  claimed  his  costs  of  the  other  special 
pleas  because  he  would  have  been  entitled  to  a  verdict 
on  Non  assumpsit  by  proving  them  as  well  as  by  proving 
the  plea  on  which  he  succeeded  ?  Yet  this  would  follow, 
if  the  argument  for  the  defendants  be  well  founded. 
[Coleridge  J,  There  an  extra  expense  would  be  caused 
by  the  pleas  not  proved.  Wightman  J.  In  the  case  sup- 
posed the  matters  specially  pleaded  might  or  might  not 
come  in  question  on  the  general  issue ;  here  the  unfit- 
ness must.  Suppose,  in  this  case,  the  general  issue  alone 
had  been  pleaded.]  It  is  a  compound  issue;  and 
the  Master  might  have  divided  the  costs.  Richards 
V.  Cohen  {a)  and  Larnder  v.  Dick  (6)  may  be  cited  on 
the  other  side :  but  it  does  not  appear  that  in  either  of 
those  cases  a  party  was  held  entitled  to  the  costs  of 
witnesses  called  to  prove  any  matter  of  fact  which  he 

(o)  1  Dowl.  P.  C.  533.  (Jb)  2  DowL  P.  C  333. 
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'   _   the  witnesses  whose  costs  were  allowed  to  the  defendant 

Daniel  established  an  issue  on  which  he  succeeded,  though 
Baeet.  ihey  spoke  incidentally  on  other  issues.  In  Doe  dem. 
Errington  v.  Errington  (b)  Coleridge  J.,  in  giving  judg- 
ment, lays  down  the  principle,  already  recognised  in 
Prudhomme  v.  Eraser  (c)  and  other  cases,  that,  in  ap- 
portioning costs  under  the  rule  of  court,  an  issue  joined 
upon  a  plea  answering  several  distinct  counts  or  alle- 
gations is  divisible,  and  to  be  treated  as  if  there  had 
been  several  pleas,  and  an  issue  on  each.  Anderson  v. 
Chapman  (d)  (judgment  of  Lord  Abinger)  and  Rout^ 
ledge  v.  Abbott  (e)  are  also  authorities  on  this  point 
[Coleridge  J.  Is  there  any  such  case  in  which  the  de- 
claration itself  was  not  divisible  ?  The  law  of  the  cases 
cited  applies  where  the  declaration  will  raise  several 
issues,  each  entire :  but  here  you  cannot  split  the  de* 
claration  into  such  issues.  It  presents  an  entire  issue, 
compounded  of  two  things  (g).]  Cocks  v.  Peachey{h) 
seems  to  shew  that,  although  the  count  may  be  entire, 
there  may  be  distinct  issues  on  the  matters  of  which  it 
is  compounded.  And  that  case  was  before  the  New 
Rules.  [Coleridge  J.  To  divide  the  count  so,  where  it  is 
entire  though  made  up  of  several  propositions,  and  a 
general  verdict  is  taken,  would  lead  to  a  very  inconvenient 
inquiry  in  each  case.  Lord  Denman  C.  J.  If  there  had 
been  no  issue  but  on  Not  guilty,  and  the  jury  had  found 
for  the  defendants  on  that,  I  should  have  had  no  right 

(a)  S  New  Co.  584.  (6)  4  Dowl  P.  C.  602. 

(c)  2A,iE.  645.  (d)  5  M.  i  IV.  488.  488. 

(tf)  S  A.  i  E.  592. 

(g)  See  DeUsser  t.  Towne,  1  Q.  B,  838. 

(h)  2  Man.  f  R.  420. 


Damul 

V. 
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to  ask  them  on  what  their  verdict  proceeded.     But  here  Queen*t  Bench. 
the  defendants  themselves  have  removed  that  difficulty  _     *^*^' 
by  splitting  the  matter  of  the  declaration  and  answer- 
ing  it  in  separate  pleas.]     The  only  question  is,  who  has        Barry. 
succeeded  on  a  particular  question  of  SblcL     ^Coleridge  J. 
The  difficulty  is,  who  shall  decide  what  was  the  par- 
ticular question  of  fact.     Is  the  Master  to  try  the  cause 

ft 

over  again  T] 

As  to  the  costs  for  briefs  &c.,  Greenwood  cited  Hazle- 
wood  V.  Back  (a). 

W.  H.  Watson^  contra.  The  declaration  rests  the 
cause  of  action  on  three  facts;  the  representation 
made,  its  falsity,  and  the  scienter.  The  plea  of  Not 
guilty  puts  the  whole  in  issue ;  and  that  is  a  compound 
issue  which  the  Court  cannot  distribute.  In  all  the 
cases  where  such  distribution  has  been  made,  the  count 
was  divisible.  Thus  in  Doe  denu  Errington  v.  Erritig- 
t(m{b)  the  count  related  to  lands  of  three  different 
descriptions.  In  Anderson  v.  Chapman  (c),  where  the 
apportionment  of  costs  in  favour  of  the  defendants  was 
set  aside,  the  issue,  though  it  related  to  many  parcels 
of  goods,  was  single ;  and  the  distinction  between  issues 
which  are  and  those  which  are  not  divisible  in  their 
nature  is  pointed  out  in  Lord  Abinger^s  judgment. 
Parke  B.  said  there  {d) :  "  According  to  the  facts  as  ihey 
appeared  to  me  at  the  trial,  the  plaintiffs  went  for  two 
different  causes  of  action ;  one  for  the  one  cask,  and 
another  and  different  one  for  the  other  ninety-nine." 
But,  that  not  being  the  case,  and  the  plaintiffs  obtaining 
a  verdict  as  to  one  cask,  it  was  held  that  the  defendants 

(a)  9  Af.  ^  W.  1.  (6)  4  DotoL  P.  C.  602. 

(c)  5M,  ^W.  48S.  (rf)  5  M,  I  W,  485. 
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▼. 
Baret. 


could  not  claim  an  apportionment  of  costs.  Parke  B. 
there  expressed  some  doubt  as  to  the  decision  in  Prud" 
homme  v.  Fraser  {a\  "  where,  upon  one  count  for  libel, 
the  defendant  was  held  entitled  to  the  costs  incurred  by 
disproving  the  innuendoes  negatived  by  the  jury.** 
[Lord  Denman  C.  J.  There  seems  no  doubt  that  he 
would  be  so,  if  the  decision  in  Doe  dem.  Errington  v. 
Errington  (J)  is  right.]  The  general  rule  as  to  costs 
must  prevail  here.  The  defendants  have  a  verdict  on 
the  plea  of  Not  guilty,  and  must  recover  their  costs  as 
to  all  the  matters  comprehended  in  it.  The  complaint 
which  the  plea  was  intended  to  answer  was  one  and 
entire;  and  the  Master  cannot  dissect  the  issue.  It 
makes  no  difference  that  another  plea  was  put  on  the 
record,  on  which  the  plaintiffs  have  succeeded.  If  the 
general  issue  had  stood  alone,  the  plaintiffs  would  have 
been  liable  to  costs  generally ;  and,  though  another 
issue  is  placed  on  the  record,  that  did  not  oblige  the 
plaintiffs  to  call  any  witness  whom  it  would  not  have 
been  necessary  for  them  to  call  under  the  general  issuer 


Lord  Denman  C.  J.  It  is  true  that  the  Court  is 
l>ound  to  look  at  general  rules  :  but  the  great  object,  in 
so  doing,  is  to  come  at  justice  if  we  can.  Sometimes 
that  cannot  be  attained ;  but  I  think  we  are  clearly 
enabled  to  arrive  at  it  in  this  case.  The  general  rule  is 
that  a  party  is  entitled  to  all  the  costs  of  all  the  issues 
found  for  him.  Here  the  plaintiffs  have  succeeded  on  a 
distinct  issue,  made  so  by  the  defendants.  The  de- 
fendants in  their  pleading  might  have  said,  substantially, 
^*  true  it  is  that  the  ship  was  unfit  to  be  classed  as  we 
had  stated,  but  we  committed  no  fraud.'*     Confining 


(a)  %A.iE.  645. 


(b)  4  Dowl.  P.  C.  602, 
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themselves  to  that  issue,  they  would  have  been  entitled  Qu^<'«  Bench. 

to  all  their  costs.     But  by  denying  what  the  jury  have [ 

found  to  be  true  they  have  put  the  plaintiffs  to  an  I>an«i. 

expense  in  proof,  for  which  the  defendants  must  be  an-  Baert. 
swerable* 


Patteson  J.  The  object  of  the  rule  of  court  is  that 
each  party  should  have  the  costs  of  that  in  which  he 
succeeds,  and  not  of  that  in  which  he  fails.  If  there 
bad  been  no  issue  but  on  the  plea  of  Not  guilty,  there 
being  only  one  complaint  in  the  declaration  and  one  issue 
joined,  and  the  plaintiffs  had  failed  on  the  scienter,  I 
do  not  say  that  that  issue  could  have  been  divided  so  as 
to  give  them  any  costs :  yet  that  would  have  been  an 
injustice,  many  of  their  witnesses,  probably,  having 
been  called  wholly  for  the  purpose  of  proving  the  unfit- 
ness.  But  here  the  defendants  have  put  a  distinct  issue 
on  the  record,  raising  the  question  of  fitness ;  and  on 
that  they  have  failed.  That  being  so,  I  cannot  say  that 
the  plaintiffs  shall  not  have  their  costs  of  proving  the 
unfitness,  an  expense  which  might  perhaps  have  been 
avoided  if  the  defendants  had  traversed  the  scienter 
only.  Here  the  defendants  are  asking  for  costs  of 
witnesses  called  to  prove  what  they  have  evidently 
faded  in  proving. 

Coleridge  J.  If  the  issue  on  Not  guilty  had  been 
the  only  one,  I  should  have  wished  for  time  to  consider 
whether  the  costs  could  be  apportioned  or  not.  To 
hold  that  they  might  would  have  put  an  inconvenient 
duty  on  the  Master.  But  on  this  record,  as  the  de- 
fendants have  chosen  to  sever  the  issues,  I  think,  look- 
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ing  to  rule  I.  74.  of  HiL  2  W.  4.  (a),  that  the  costs  of 
proof  as  to  the  fitness  or  unfitness  might  properly  be 
given  as  the  Master  has  awarded  them. 

WiGUTMAN  J.  The  defendants,  by  putting  in  issue 
the  fitness,  have  made  it  clear  that  the  scienter  and  not 
the  fitness  was  the  point  on  which  they  succeeded. 
Had  they  not  done  so,  the  question  would  have  been 
very  different. 

Lord  Denman  C.  J.  The  rule  will  be  discharged, 
but  not  with  costs :  there  was  too  much  doubt  in  the 
case. 

Rule  discharged. 

(a)  3  B.^Ad,  385. 


Monday, 
Janwirjf  16tb. 


Allen  against  Lowe. 
Lowe  against  Allen. 


Assumpsit  for  li^ARTIN^  in   Trinity  i^vm^  1842,  obtained  a  rule 

anattoroey.  Calling  on   the  plaintiff  in   the  first  mentioned 

assumpaitl  action,  and  the  defendant  in  the  second,  to  shew  cause 

neiSffenTC^in*^  ^^^  ^^®  award  made  between  the  parties  should  not  be 

terms  cor-  g^^  aside,  on  the  firrounds  :  —  "1.  That  the  award,  as  to 

responding  ^  o  » 

substantuily       the  cause  of  Lowe  V.  Allaiy  is  not  final.     2.  That  the 

with  those  used 

in  the  breach,     award  as  to  the  issues  merely,  in  the  said  cause  of  Lome 

Issues  thereon. 

Hie  cause  and 

aU  matters  in  difference  were  referred  to  arbitration,  the  costs  of  the  cause  to  abide  the 

event  of  the  award.    Award,  on  the  first  issue,  that  defendant  did  undertake  &c« ;  on  the 

second,  that  defendant  did  all  that  was  requisite  &c.,  negativing  the  misconduct  in  the  tenns 

of  the  second  pica. 

Held,  that  the  award  was  final,  and  a  suflficient  adjudication  under  the  order  of  reference, 
though  the  arbitrator  did  not  state  in  terms  that  he  decided  in  favour  of  the  defendant,  and 
though  the  award  did  nut  set  out  the  pleadings. 

And  that,  on  motion  to  set  aside  such  award,  if  it  were  necessary  for  the  Court  to  look 
into  the  pleadings  they  might  be  brought  before  it  by  affidavit  in  opposition  to  the  rule. 
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r.  Jlkfif  is  not  a  final  or  sufficient  adjudication  of  that  Qucm^t  Bench, 
cause.     3.  That  the  said  award  does  not  finally  deter- 


1843. 


mine  and  decide  the  said  cause  of  Ijowe  v.  AllenJ*  Allek 


T. 


The  cause  of  Allen  v.  Lowe  came  on  for  trial  at  the       Lowe 
Liverpool  Spring  assizes,  1842,  when  a  verdict  was  found         ^^'* 

V. 

for  the  plaintiff  for  50/.  debt,   Is.  damages,  and  405.        Ambk. 

costs,  subject  to  a  reference  of  that  cause,  and  the  cause 

of  Lowe  v.  Allen,  then  depending  in  the  Court  of  QtieeiCs 

Bench  between  the  same  parties,  and  also  all  other  mat* 

ters  in  difference  between  the  parties,  to  the  award, 

order,  8&c.  of  a  barrister ;  the  verdict  to  be  reduced  or 

vacated,  and  instead  thereof  a  nonsuit  entered,  according 

to  the  arbitrator's  award,  and  the  costs  of  the  causes  to 

abide  the  event  arid  determination  of  the  said  award. 

The  pleadings  in  the  two  causes  were  not  stated  in  the 
affidavit  on  which  the  rule  was  obtained,  but  were  set 
forth  in  the  affidavits  on  the  other  side.  Allen  v.  Lowe 
was  an  action  of  debt,  for  work  done  as  an  attorney  r 
plea.  Never  indebted.  In  Lame  v.  AUen^  the  declaration 
stated  that  plaintiff  had  retained  defendant  as  his  attor- 
ney, to  enter  an  appearance  for  plaintiff  in  a  suit  in  the 
Court  Baron  of  Manchester,  and  to  defend  the  suit,  and 
that,  in  consideration  thereof,  defendant  undertook  &c. 
to  enter  such  appearance,  and  to  do  all  that  was  requi- 
site, &C.,  in  a  proper,  skilful,  and  diligent  manner: 
breach,  that  defendant  did  not  do  all  that  was  requisite 
and  proper  in  reference  to  entering  the  said  appearance, 
and  all  matters  connected  therewith,  in  the  defence  of 
the  said  suit,  but,  on  the  contrary  thereof,  conducted 
himself  in  so  improper,  unskilful  and  negligent  a  man- 
ner, in  not  giving  notice  in  writing  of  the  entering  of 
the  appearance  within  twenty-four  hours  &c.,  according 
to  the  rules  of  the  Court  Baron,  that,  by  reason  thereof* 
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judgment  was  entered  up  and  execution  issued  against 
plaintiff.  Pleas.  1.  Non  assumpsit.  Issue  thereon. 
2.  That  defendant  **  did  do  all  that  was  requisite  and 
proper  in  reference  to  entering  the  said  appearance 
and  all  matters  connected  therewith  in  defence  of 
the  said  suit,  and  that  he  did  not  conduct  himself  in 
an  improper,  unskilful  or  negligent  manner,  in  manner 
and  form "  &c. :  conclusion  to  the  country.  Issue 
thereon. 

The  arbitrator,  by  his  award,  reduced  the  amount  of 
the  verdict  in  Allen  v.  Lcme^  ordering  that,  in  other 
respects,  it  should  stand.  He  proceeded  to  award, 
on  the  first  issue  in  horjie  v.  AUen^  ^^  that  the  said  Edward, 
Allen  did  promise  in  manner  and  form"  &c.,  and,  on 
the  second  issue,  ^^  that  the  said  Edward  Allen  did  do 
all  that  was  requisite  and  proper  in  reference  "  &c.  (fol- 
lowing the  words  of  the  second  plea),  *^  and  that  he  did 
not  conduct  himself*'  &c.  (following  the  plea),  **  in 
manner  and  form  "  &c.  He  then  adjudicated  as  to  the 
costs  of  the  reference  and  award. 


Cromptofi  now  shewed  cause.  The  only  objection 
sufficiently  definite  to  require  an  answer  is  the  second : 
and  it  is,  in  effect,  that  deciding  the  issues  was  not  de- 
ciding the  cause.  But  the  arbitrator  has  determined  the 
questions  on  the  record  in  the  very  terms  in  which  the 
parties  have  raised  them ;  and  he  could  not  properly  have 
gone  farther.  The  award  gives  an  "  event  **  by  which 
the  costs  may  be  regulated,  according  to  the  order  of 
Nisi  Prius.  Several  cases  shew  that  an  award  substan- 
tially, though  not  formally,  disposing  of  the  whole  mat- 
ter  in   dispute   is   sufficient;   Jackson   v.    Yabslej/  (c). 


(a)  5  B,^  /ltd.  848. 
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DicUns  V.  Jarvis  (a),  Dibben  v.  Marquis  of  Anglesea  (i).   QueenU  Bench. 

In  Ward  v.   HcM  {c)  there  were   several  issues ;   and  * 

the  cause  was  referred,  the  costs  of  the  cause  to  abide        Allem 
the  event.     The  arbitrator  found  on  all  the  issues,  and        l^ows. 
awarded  a  stet  processus.     On  motion  to  set  aside  the         l^^^ 
award,    Coleridge  J.  held  that  the  arbitrator  had  ex-        Allem. 
ceeded  his  authority  in  ordering  a  stet  processus,  but 
said  :  *^  There  were  several  pleas,  and  he.  has  found  on 
the  issue  raised  on  every  one.     That  is  an  event  to  the 
cause.     It  would  have  been  an  excess  of  authority,  if  he 
bad  gone  on  to  give  it  a  more  legal  form  of  event :" 
and  a  rule  was  refused.     In  Avelett  v.  Goddard  {d\  where 
a  question  like  the  present  arose  on  findings  by  an  arbi- 
trator upon  several  issues,  the  Court  of  Common  Pleas 
held  that  *^  a  finding  by  an  arbitrator  leading  by  neces- 
sary inference  to  the  decision  of  the  issue,  is  sufficient." 
The  same  doctrine  is  recognized  in  Hunt  v.  Hunt  {e). 
King  V.  Earl  of  Dund(mald{g)  goes  even  farther,  on  the 
same  point,  than  is  necessary  for  the  present  argument. 
An  award  is  not  the  less  a  decision  of  the  cause  because 
it  is  in  form  a  decision  on  a  particular  issue. 

Martin  and  Bamshay^  contra.  The  arbitrator  was 
pot  in  the  place  of  both  court  and  jury,  and  has  acted 
merely  as  a  jury.  He  should  not  only  have  decided 
the  issues,  but  have  stated  the  legal  result  on  the  whole 
pleading.  ^Paiteson  J.  He  has  found  in  the  terms  of 
the  issue.  What  more  could  he  do?]  Where  one 
issue  is  found  for  the  plaintiff  and  another  for  the  de- 

(a)  5  B.^C.  528. 

(6)  2  Oo.  $•  J/.  722.     5.  a  4  Tyr.  926. 

(c)  9  DowL  P.  C.  610. 

(d)  11  Law  J.  N,  S.  Com.  Pleas,  123. 

(e)  5  Dowl.  P.  C,  442.  (g)  5  DowL  P.  C.  589. 

F    8 


0 


Q.B.    HILARY  TERM, 


Volume  IF. 

1843. 
Alliv 

V. 

Lowi. 

Lowi 
i. 

Ali.in. 


fendant,  the  arbitrator  should  expressly  state  (if  he 
means  so)  that  the  plaintiff  has  no  cause  of  action.  The 
issue  found  for  the  defendant  might  be  an  immaterial 
one,  though  the  arbitrator  was  obliged  to  decide  it  on 
account  of  costs.  IPaiteson  J.  Would  not  this  award 
be  conclusive  in  another  action  upon  the  same  breach  ?] 
The  cases  mentioned  on  the  other  side  do  not  affect 
this.  In  Jackson  y.  Yabsl€y{a)  the  award  stated  in 
terms  that  the  plaintiff  had  no  demand  on  the  defendant; 
and  this  is  pointed  out,  by  LittledaleJ.j  in  the  case  In 
the  Matter  of  Tribe  and  Upperton  (i).  The  award  in 
Dickins  v.  Jarois  {c)  was,  in  substance,  that  nothing  was 
due  to  the  plaintiff.  In  Ward  v.  HaU{d)  the  learned 
Judge's  attention  was  not  sufficiently  directed  to  the  point 
now  raised.  In  Avelett  v.  Goddard  {e)  a  specific  sum  was 
awarded :  the  finding  was  analogous  to  a  judgment  A 
similar  observation  applies  to  King  v.  Earl  of  Dun» 
donald{g).  In  Htmt  v.  Hunt{h)  the  award  was  set 
aside.  {Wightman  J.  Is  not  the  case  within  the  deci- 
sions, if  upon  the  face  of  the  award,  coupled  with  the 
pleadings,  it  appears  that  the  plaintiff  had  no  cause  of 
action  ?]  The  arbitrator  should  have  decided  that.  If 
the  Court  can  be  called  upon  to  exercise  any  judgment 
upon  the  award,  compared  with  the  pleadings^  the 
award  is  not  final.  [Coleridge  J.  Must  not  you  shew 
affirmatively  that  there  is  a  point  on  which  the  Court 
might  be  called  upon  to  decide  7]  If  the  verdict  were 
entered  here  according  to  the  arbitrator's  finding,  there 
is  nothing  apparent  on  the  award  to  prevent  the  plain- 


(a)  5  B.^  Aid,  848.  (6)  S  A,  ^  E,  295.  302. 

(c)  5  B.^a  528.  (rf)  9  DowL  P.  C  610, 

(e)  U  Law  J.  N.  S,  Com,  Pleat,  123. 
ig)  5  Dotel.  P.  a  589.  (*)  5  DowL  P.  C.  442. 
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vSLme  from  moving  for  judgment  non  obstante  vere-  QueerCt  Bench. 

dicto:  and  the  possibility  of  such  a  motion  shews  the 

award  not  to  be  final.     In  Eardley  v.  Steer  (a)  Parke  B. 

distinctly  states  his  opinion  that  the  arbitrators  **  had, 

oot  only  to  determine  the  suit,  but  to  pronounce  who 

was  the  successful  party."     Wood  v.  Duncan  {b)  is  also 

an  authority  against  the  present  award.     \Patteson  J. 

It  is  never  entered  as  a  part  of  the  postea,  that  the  jury 

find  in  favour  of  the  plaintiff  or  defendant.    That  is  only 

the  memorandum  of  the  officer.] 


Allin 
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Lord  Denman  C.  J.  The  only  doubt  I  have  felt  on 
this  case  was  caused  by  the  language  of  Parke  B.  in 
Eardley  v.  Steer  (a).  But  there  the  award  was  sustained. 
The  words  certainly  have  the  appearance  of  laying  down 
that  the  award  should  not  only  decide  the  issues,  but 
add  something  like  an  '^  ideo  consideratum  est"  But  I 
think  that,  on  reading  the  whole  context,  this  does  not 
appear  to  be  meant;  and  the  report  in  4*  Dowling  bears 
oat  that  construction.  In  the  judgment  of  Parke  B., 
as  there  given,  it  is  noticed  that  the  parties  had  agreed  to 
refer  the  action  **and  all  matters  in  difference."  We 
must  here  look  at  the  pleadings.  If  the  rule  was  ob* 
tained  without  bringing  them  before  us,  it  was  im- 
properly obtained :  but  now  they  are  submitted  to  us, 
and  we  must  look  at  the  whole  record.  Then,  upon 
the  issues  joined  on  the  two  pleas,  I  think  the  ar- 
bitrator has  not  only  given  a  sufficient  decision,  but 
decided  in  the  best  and  the  only  proper  way:  and  it 
was  not  necessary,  in  order  to  do  this,  that  he  should 
set  out  the  whole  of  the  pleadings  on  his  award.     There 


(a)  2  Cro,  M,  Sf  R.  327. 
(6)  7  DowL  P.  a  91. 


S.  C.  5  Tyr.  1071.     4  ZhwL  P,  C,  423. 


F    4 


72 


Q.B.    HILARY  TERM, 


Voiume  IF, 
1843. 

Allin 

T. 

Lows. 
Lows 

V. 

AlXIN. 


is  no  objection,  therefore^  to  the  award  as  not  being 
final. 

Patteson  J.  There  is  no  difficulty  in  the  case.  Two 
issues  are  joined ;  the  award  finds  one  for  the  pluntiff 
Law€f  and  one  for  the  defendant.  Supposing  that  the 
pleadings  were  not  before  us  in  the  first  instance,  they 
are  so  now,  and  must  be  taken  into  consideration.  The 
first  plea  traverses  the  promise ;  the  second  is  a  mere 
traverse  of  the  breach.  There  might  have  been  a  more 
special  plea  and  a  rejoinder,  leading  ultimately  to  an 
issue  which  might  have  raised  the  question,  whether  the 
plaintiff  would  not  be  entitled  to  move  for  judgment 
non  obstante  veredicto.  Here,  however,  that  is  not  the 
case.  The  pleas  merely  traversing  the  promise  and  the 
breach,  and  the  award  finding  one  issue  for  the  plainti£F 
and  another  for  the  defendant,  it  could  not  well  have 
been  more  final.  And,  if  the  pleadings  had  raised  a 
question  of  law  in  the  manner  I  have  supposed,  we 
should  not  have  set  aside  the  award  unless  it  had  ap- 
peared by  affidavit  that  such  a  point  had  been  raised 
before  the  arbitrator  and  not  decided.  The  cases  from 
which  it  is  inferred  that  an  arbitrator  must  state  in 
terms  for  whom  he  finds  have  been  misunderstood. 
There  is  no  case  in  which  it  has  been  held  insufficient 
for  the  arbitrator  to  give  his  award  in  the  terms  of  the 
issues,  unless  where  other  matters  than  those  in  issue 
have  been  referred.  The  conclusion  to  which  the  argu- 
ment for  the  plaintiff  Ixme  would  lead  is,  that  the  award 
should  have  directed  an  entry  of  judgment  for  one  or  the 
other  party,  a  direction  which  the  arbitrator  had  no  power 
to  give :  he  has  done  quite  right  in  this  case;  and  I  am  glad 
that  he  has  so  awarded,  that  the  point  may  be  settled. 
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Coleridge  J.     It  would   be  a  new  practice  if  we  Queeti't  Bench. 

were  to  set  aside  an  award   for  a  possible  defect,  no   ' 

actual  defect  being  pointed  out ;  and  no  authority  is  given 
for  this  but  half  a  sentence  of  the  observations  of  Parke  B. 
in  Eardley  t«  Steer  (a).     The  whole  question  is  whether 
we  are  at  liberty  to  look  at  the  pleadings  which  are  not 
set  out  on  the  award.  If  we  do  so,  it  is  not  even  suggested 
that  the  language  of  the  breach  differs  materially  from 
that  of  the  plea  on  which  issue  is  joined.     If  the  argu- 
ment in  support  of  the  rule  were  correct,  the  arbitrator, 
io  a  case  like  this,  must  set  out  the  whole  pleadings  on 
his  award,  which  would  cause  great  expense  and  incon- 
venience. 


WiGHTMAN  J.  The  question  in  some  of  the  cases 
has  been  whether  the  words  used  by  the  arbitrator  were 
equivalent  to  a  finding  on  the  issues.  Here  he  has 
found  in  the  very  terms  of  the  issues,  and  there  can  be 
no  doubt  I  should  not  have  thought  that  this  rule 
ought  to  be  granted,  except  on  the  supposition  that 
there  was  some  variance  between  the  terms  of  the  breach 
and  those  of  the  plea,  on  which  a  motion  might  have 
been  grounded.     The  rule  must  be  discharged. 

Rule  discharged. 


(a)  2  Cro.  M,  ^  IL  327.     S.  C,  5  Tyr,  1071.     4  DowL  P.  C.  423. 
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Crafts  against  Wilkinson. 


Defendant, 
being  indebted 
to  plaintiff  in 
498/.,  gave  a 
warrant  of  at. 
tomey  to  con- 
fess judgment 
for  500/.,  the 
defeasance 


ri/'INSER  obtained  a  rule  in  last  Michaelmas  term^ 

calling  upon  the  plaintiff  to  show  cause  why,  upon 

payment  into  Court  by  Benjamin  Godfrey  fVitidus  of 

50S/.  5s.i  being  the  amount  of  a  judgment  signed   by 

the  plaintiff  against  defendant  on  10th  of  July  1827,  and 

shewing  that      qosis  of  suit.  together  with  interest  thereon  at  4  per  cent. 

interest  at  5  per  "»      o  r 

per  annum  from  1st  of  October  1838,  satisfaction  should 
not  be  entered  on  the  record  of  the  said  judgment  (a). 

The  rule  was  obtained,  on  behalf  of  WinduSy  upon  an 
affidavit  from  which  the  following  facts  appeared.  In 
1839  Windiis^  for  a  valuable  consideration,  purchased  of 
the  defendant,  who  died  before  this  motion  was  made, 
the  reversion  of  a  freehold  estate,  expectant  on  the  de* 
cease  of  Maiij  Wilkinson^  subject  to  the  judmnent  men- 

plainUffihat  ^  ^  'J  J      & 

the  whole  debt    tioued  in  the  rule,  which  was  for  500/.,  and  3/.  5s.  costs. 

should  be  paid     rr«i      .     i  r  i 

by  instalments,  1  he  judgment  was  on  a  warranto!  attorney  executed  on 
judgment  ^       28th  September  1825  ;  and,  at  the  time  of  the  purchase^ 

should  stand 
for  .a  security 
for  perform- 
ance of  the 
agreement. 
After  this,  stoL 
1  &  9  Vict, 
c.  1 10.  passed, 

which  (sccL  17)  gives  interest  on  judgment  debts,  if  registered  as  required  by  sect.  19. 
Subsequently,  IT.  agreed  for  the  purchase  of  land  from  defendant;  and  it  was  con- 
veyed to  him.  Between  the  agreement  and  conveyance  he  received  from  plaintiff  ex- 
press notice  of  the  judgment  and  of  the  agreement  between  plaintiff  and  defendant. 

The  Court  refused,  on  /r.*s  appb'cation,  to  enter  up  satisfaction  on  tlie  judgment  upon 
payment  of  the  500/.  with  interest  under  the  statute. 


cent,  was  to  be 
allowed  on  the 
debt.     The 
judgment  was 
entered  up, 
docketted  and 
registered. 
AfWrwards, 
defendant's 
debt  having 
increased  to 
1070/.,  it  was 
agreed  l>etween 
defendant  and 


was  represented  by  the  defendant  to  bear  interest  at 
4  per  cent,  from  28th  of  October  1838,  and  from  no 
earlier  time.  Windus  had  offered  the  plaintiff*  to  satisfy 
the  judgment  by  paying  503/.  55.,   with  interest  from 


(a)  The  rule  alsa  sought  for  tlie  delivering  up  of  certain  documents : 
but  this  part  of  tlic  application  was  not  pressed. 
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1st  October    18S8(a);    which   oflTer   plaintiff  had   re-  QneefCt  Bmek. 

1 04.Q 

fcsed,  alleging  that,  by  an  agreement,  dated  29th  Jan-    ^ 

tmy  I8S0y  defendant  became  indebted  to  plaintiff  in  a        Crafts 
larger  sum  than  the  amount  of  such  judgment,  costs     Wilkinson. 
aod  interest ;  and  that  it  was  then  agreed  that  the  debt 
sbould  be  paid  by  certain  instalments,  and  the  judgment 
remain  as  a  security  for  the  performance  of  the  agree- 
ment; that  plaintiff,  by  indenture  of  2Sd  August  1837, 
bad  sold   the  debt,  judgment  and  agreement  to  one 
William  Adamsj  in  trust  for  one  George  Pritchard  ;  and 
that  the  same  had  since,  by  indenture  of  16th  January 
1840,  been  reassigned  to  the  plaintiff.     Mary  Wilkinson 
died  on  29th  September  1842.    Windus  had  since  entered 
into  possession  of  the  land. 

From  the  affidavits  in  answer  the  following  additional 
Sm^Is  appeared.     The  warrant  of  attorney  was  given  to 
secure  a  debt  of  463/.  45.  from  defendant  to  plaintiff, 
contracted  in  September  1825,  to  be  paid  in  three  months 
thereafter.     When  the  judgment  was  entered  up  (10th 
Jubf  1827),  498/.  135.  \\d.  was  due  for  principal  and 
interest :  the  warrant  of  attorney  was  duly  filed  when 
the   judgment   was   entered  up ;    and  the    defeasance 
shewed  that  it  bore  legal  interest      The  plaintiff  after- 
wards caused  execution  to  be  issued,  but  withdrew  it 
on  defendant's    representation  that  he  could  not  then 
pay  but  expected  to  be  soon  able  to  do  so.     By  the 
agreement  of  29th   January   1830  (mentioned  in  die 
aflSdavit  in  support  of  the  rule),  the  debt  then  owing 
from  defendant  to  plaintiff  was  adjusted  at  1070/.,  with 
interest  at  5  per  cent.,  which  was  to  be  paid  by  instal- 

(a)  The  day  on  which  stat  1  &  2  Vict,  c.  1 10.  came  into  operation. 
Seeiects.  17,  123. 
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ments  of  150/.  at  eighteen  months,  200/.  at  twenty  four 
months,  270/.  at  thirty  months,  300/.  at  thirty  six 
months,  and  150/.  at  four  years:  and  it  was  agreed 
that  the  judgment  should  remain  as  a  security  for  per- 
formance of  the  agreement.  In  May  1836,  the  de- 
fendant, by  the  death  of  a  brother,  became  entitled  to 
the  reversion  of  the  property.  On  the  3 1st  Jufy  18S9» 
the  solicitor  of  Windus  wrote  to  Pntchard  (the  cestui 
que  trust  in  the  assignment  of  23d  August  1837),  in- 
forming him  that  Windtis  had  purchased  the  property. 
The  conveyance  was  dated  19th  and  20th  November 
1839,  and  the  purchase  money  paid  on  20th  of  that 
month.  On  23d  August  1839  a  written  notice  was 
given  by  the  solicitor  of  Adams  (who  was  then,  as  men- 
tioned in  the  affidavit  in  support  of  the  rule,  assignee 
of  the  debt,  judgment  and  agreement)  to  the  solicitor 
of  Windus^  who  was  also  his  solicitor  in  this  application, 
stating  the  entering  up  of  the  judgment,  its  docketting 
in  the  Queen's  Bench  and  registration  in  Middlesex  on 
11th  September  1837,  and  its  registration  in  the  Court 
of  Common  Pleas  on  1st  August  1839,  the  agreement  of 
29th  January  1830,  which  was  set  out  in  the  notice, 
and  the  assignment  to  Adams.  The  purchase  money 
paid  by  Windus  exceeded  2000/.  The  judgment  was 
revived  by  scire  facias,  and  judgment  thereon  signed 
on  17th  June  1840,  and  costs  thereof  taxed  at  13/.  105. 
No  part  of  the  debt,  costs  or  interest  had  been  paid. 
More  than  1750/.  was  now  due. 


Kelly  and  Pashley  now  shewed  cause.  Windus  has 
no  locus  standi  in  Court.  He  is  not  a  party  to  the 
record :  and  it  does  not  appear  that  any  execution  will 
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issue  against  the  land.      The  application  is,  in  effect,  Queen't  Bench. 

that  this  Court  will  take  an   account.      Further,   the  ' 

ddeadant  being  dead,    the  first  step  is  to  make   his        Caafts 
npresentatives   parties   to  the   proceedings;   2  TidiTs     WnuMsoif. 
Pndicej  1120  {9th  ed.){a):  note  (4)  to  UnderhiU  v. 
Ikvtreux{b\     But,  supposing  the   technical   difficulty 
surmounted,  the  applicant  has  no  merits.     He  takes  the 
hod  with  full  notice  of  the  agreement;  and  then  he 
seeks  to  hold  it  free  from  the  agreement.     It  is  true 
that  execution  cannot  issue  for  more  than  the  500/.  with 
interest.       But  the  plaintiff,  who  may   receive   instal- 
ments from  time  to  time,  has  a  right  to  insist  that  the 
judgment  shall,  till  the  whole  be  discharged,  stand  as 
a  security  for  all  that  is  unpaid.     Windus  can  be  in  no 
better  position  than  that  in  which  the  defendant  would 
haye  been.      Now,  even   in  a  court  of  equity,  if  the 
defendant  had  prayed  for  relief^    he  would  not  have 
been  relieved  till  he  had  done  equity  by  paying  prin- 
cipal and  interest.     This  was  decided  before  stat.  1  & 
2  Vict.  c.  110.,  sect.  17  of  which  gives  interest  on  judg- 
ment debts;  Godfrey  v.  Watson  (c).    Where  deeds  have 
been  deposited  as  a  security  for  an  advance,  the  parties 
may  by  verbal  agreement  make  the  deposit  a  security 
for  a  further  advance;  Ex  parte  Hooper  {d\  Ex  parte 
Lloyd  (e).     In  Lord  Lonsdale  v.  Church  {g)  this  Court 
refused  to  stay  proceedings  on  a  bond  upon  payment  of 
the  penalty  into  Court,    on   the  ground  that   a  jury 
niight  give  damages  beyond  the  penalty.     It  appears 
from  Gaunt  v.  Taylor  (//)  that,  before  stat.  1  &  2  Vict. 

(o)  "  Upon  the  return  **  to  "  against  him.'* 

(6)  2  Wms,  Saund.  72  n.  (c)  3  Atk,5i7, 

(d)  19  Fet.  477.  479.  (e)  I  GL  §•  Jam.  389. 

(g)  2  T.  R.  388.  (Ji)  3  MtfL  ^  K,  302.  309. 
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c.  110^  interest  was  allowed  on  a  judgment  debt  if  tbe 
debtor  had  been  guilty  of  vexatious  delay  :  and  it 
would  be  allowed)  a  fortiori,  if  he  had  assented  to  the 
payment  of  interest. 


Sir  W.  W.  Fcllettj  Solicitor  General,  and  Winser^ 
contra  (a).  The  passage  from  Tidd  has  no  application 
to  the  question  before  the  Court :  Windus  is  not  seek- 
ing to  enforce  the  judgment;  nor  is  any  one  else.  The 
case  is,  only,  that  an  applicant  prays  to  be  allowed  to 
satisfy  the  judgment  by  paying  all  that  could  be  re- 
covered upon  it,  that  is,  the  sum  for  which  judgment 
is  entered  up,  with  interest  from  1st  October  1838^ 
under  sect  17.  The  interest  will  go  on  increasing: 
Windus  wishes  to  pay  the  principal  and  interest  now 
due.  Stat.  1  &  2  Vict.  c.  110.  s.  13.  makes  the  judg- 
ment a  charge  on  the  land;  sect  17  gives  interest 
on  it  from  1st  October  1838  (&);  sect  19.  requires 
registration,  in  order  to  make  the  provisions  of  the 
act  applicable  as  against  purchasers,  &c.  But  no 
provision  makes  the  judgment  a  charge  beyond  the 
principal  and  interest.  The  effect  of  the  agreement 
was  only  that,  upon  failure  by  the  defendant  to  perform 
it,  the  plaintiff  was  entitled  forthwith  to  issue  execu- 
tion :  no  agreement  could  extend  the  effect  of  the  judg- 
ment ;  nor  would  a  Court  of  Equity  hold  that  it  secured 
more  than  the  sum  named  with  interest.  [Pcttteson  J. 
The  agreement  seems  to  mean  that  the  plaintiff  shall 


(a)  F,  V,  Lee  appeared  for  the  plaintiff's  attorney,  but  left  the 
matter  in  the  hands  of  the  Court,  without  observation. 

(Jb)  Tbe  coramenccment  of  the  act  (by  sect.  123.)  from  which  time 
interest  is  to  be  calculated  on  judgments  previously  entered  up,  and  not 
carrying  interest. 
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ix)t  be  obliged  to  apply  any  payment  which  he  receives  Qwen^s  Bench, 
in  satis&ction  of  the  judgment]      Supposing  that  to * 


be  so,  what  use  can  be  made  of  the  judgment  to  obtain        Caafts 
payment  at  all  from  Windusy  except  by  enforcing  it  to     Wiuunsoir. 
the  extent  of  the  principal  and  interest  ?   Lord  Lonsdale 
Ti  Church  {a)  was  overruled   in    Wilde  v.  Clarkson  (i). 
Godfrey  v.   Watson  (c)  was   a   case  of  account  where 
lands  had  been  extended  by  elegit :  and  there,  as  the 
creditor  would  on  the  one  hand  be  charged  with  the 
rents  and  interest,  it  was  considered  reasonable  that  he 
should  be  allowed  interest  on  the  other  hand :    but  that 
is  very  different  from  treating  a  judgment  as  a  security 
for  a  sum  greater  than  the  principal  sum  named,  with 
interesL     A  similar  principle  seems  to  have  been  recog- 
nized in  Price  v.  Vamey  (d).     In  Tunstall  v.  Trappes  (^), 
where  interest  was  allowed  on  a  debt  secured  by  a  judg- 
ment, the  judgment  had  been  entered  up   for  double 
the    amount  of   the   principal  debt:    and    the    Court 
directed  that  the  principal  and  interest  should  not  ex- 
ceed the  penalty  of  the  judgment.     The  notice  is  in- 
sisted upon:   but  it  does  not  appear  that  notice  was 
given  of  any  debt  exceeding  the  500/. 

Lord  Denman  C.  J.  The  debtor  gives  a  warrant  of 
attorney  to  enter  up  judgment  for  500/.,  and  afterwards 
agrees  that  the  judgment,  which  has  been  entered,  shall 
stand  to  secure  the  payment  of  a  larger  debt,  by  instal- 
ments. That  is  the  state  of  things  when  stat.  1  &  2 
Vict.  c.  110.  passes,  which,  by  sect.  17,  gives  interest 

(a)  2  T\  R,  388.  (6)  6  T.  B,  303. 

(c)  3  Ath  517.  (rf)  S  B.^C.  733. 

(tf)  3  Sim,  286.  209. 


so 
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upon  judgment   debts.      The  gentleman   now  apply- 
ing afterwards  purchases  the  estate  with  full  knowledge 
of  the  agreement,  and  that  the  debt  was  one  that  bore 
interest.     The  principal  and  interest  now  exceed  1000/. ; 
and  he  naturally  wants  to  get  rid  of  the  incumbrance. 
He  therefore  desires  to  be  allowed  to  enter  up  satisfac- 
tion, upon  payment  of  the  sum  for  which  the  judgment 
is  entered,  with  interest  on  that.     The  question  is,  whe- 
ther he  can  call  upon  us  to  interfere.     It  is  clear  that 
the  original  debtor  could  not     It  would  be  idle  to  give 
a  judgment  as  a  security  for  the  performance  of  such  an 
agreement  as  this,  if  the  security  were  to  be  done  away 
with  so  fur  as  the  sums  due  exceeded  the  amount  named 
in  the  judgment,  that  is,  as  soon  as  instalments  were 
paid  to  the  amount  of  500/.  with  the  interest.     It  is  per- 
fectly clear  that  the  object  was  that,  whatever  portion 
might  be  paid  from  other  sources,  the  land  should  be 
liable  for  the  residue.     That  state  of  things  would  give 
the  debtor  a  strong  motive  for  paying  the  whole.     Then, 
if  the  original  debtor  could  not  succeed  in  such  an  ap- 
plication, can  the  purchaser  of  the  estate  be  in  a  better 
position  ?  He  certainly  cannot.    This  application,  there- 
fore, which  is  a  novel  one,  ought  not  to  be  granted  :  it 
would  form  a  bad  precedent.     The  practice  in  equity 
has  been  alluded  to :  the  rule  of  equity,  however,  is  that 
equity  will  not  interfere  unless  the  party  applying  puts 
the  opposite  party  on  a  fair  footing.     It  is  not  that  more 
is  allowed  to  be  recovered  on  a  security  than  the  sura 
named  in  the  original  security,  but  that  a  party  is  not 
required  to  give  up  that  security  unless  on  payment  of 
all  which  was  intended  to  be  paid ;  that  a  party  who 
makes  an  agreement  shall  not  be  favoured,  by  the  Court 
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requiring  the  security  to  be  given  up,  until  he  performs  Queen's  JSendL 
his  agreement. 

CftAm 

Patteson  J.  It  is  not  necessary  to  say  what  would  Wilkihiok. 
be  the  effect  of  stat  1  &  2  Fid.  c.  110.,  if  it  only  ap- 
peared that  there  was  a  judgment  registered  for  5001^ 
and  that  the  party  applying  had  first  learned  the  state 
of  things  from  the  registration.  Here  actual  knowledge 
of  the  facts  was  brought  home  to  him.  The  effect  of 
the  agreement  was  that  the  debtor  could  never  get  rid 
of  the  judgment  by  paying  less  than  the  whole  sum 
named  in  the  agreement. 

Coleridge  J.  The  first  question  is,  whether  there 
be  any  difference  between  an  application  made  by  the 
original  debtor  and  an  application  made  by  the  party 
purchasing  from  that  debtor.  The  two  are  clearly  in 
the  same  situation.  The  purchaser  takes  the  land  with 
all  its  rights  and  liabilities,  and  with  full  notice.  Then 
could  the  original  debtor  himself  have  succeeded  on  the 
application?  He  owed  nearly  1200/.,  one  component 
part  of  which  is  secured  by  a  judgment  for  500/.  He 
agrees  to  pay  the  whole  sum  due  by  instalments,  and 

0 

that  the  judgment  (upon  which,  I  agree,  only  500/.  with 
interest  could  be  obtained)  shall  stand  as  a  security  for 
the  performance  of  the  agreement.  After  that,  could  he 
say  that  the  judgment  should  be  discharged  upon  pay- 
ment merely  of  the  500/.  with  interest?  That  cannot 
be  maintained.  No  doubt  it  would  be  hard  upon  the 
purchaser,  if  he  had  not  been  aware  of  the  state  of  things. 
But  the  answer  to  this  is,  that  it  must  be  taken  for 
granted  that  the  purchaser  has  a  remedy  against  the 
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vendor,  uqless  he  purchased  with  full  knowledge.  If 
he  wants  to  clear  off  the  incumbrance,  he  must  pay  the 
whole  sum  for  which  the  agreement  makes  it  a  security. 

WiGHTMAN  J.  At  first  I  was  struck  with  the  diffi- 
culty  of  leaving  the  party  to  pay  a  continual  charge, 
when  he  is  willing  to  satisfy  the  judgment  at  once. 
But,  whatever  be  the  relation  between  vendor  and 
purchaser  under  these  circumstances,  this  application 
cannot  be  granted  as  against  the  plaintiff.  The  de* 
fendant  himself  would  not  be  allowed  to  enter  up  satis- 
faction without  paying  the  whole  sum.  The  judgment 
is  to  be  a  running  security  for  that,  according  to  the 
agreement,  which  would  be  done  away  with  if  we  ac- 
ceded to  this  application. 


Lord  Denman  C.  J.  The  point  is  very  clear :  and 
this  is  an  experimental  application  founded  on  a  mere 
fallacy. 

Rule  discharged  with  costs. 


VI.  VICTORIA.  83 

'Queen*s  Bench, 
1843. 


The  Queen  against  Josiah  Overton.  Wednesday, 

January  18tb. 

(In  Error.) 

IGSIAH  OVERTON  was  charged  with  perjury  at  in  an  indict- 

the  WarancJcshire  Summer  assizes,  1842,  on  an  in-  ju^,  thene!^' 

ictment,  the  material  parts  of  which  were  as  follows.  S^lnjc^dis- 

"  The  jurors  "  &c.     «  That,  before  and  at  the  time  ^"f^^  ^^^  ^« 

■^  '  false  oath  was 

of  the  taking  of  the  false  oath  by  Josiah  Ooerton  here--  taken  in  a  ju- 

°  ''  dicial  proceed- 

^'^r  mentioned,  Richard  Lickoushy  Clerk,  Frederick  ing  is  not  dis- 

«v  pensed  with  by 

*^d  PerkinSj  Clerk,  and  Harry  Scott  Gibbj  Esquire,  stat  23  G.  2. 

^^re  commissioners  acting  in  the  execution  of  certain  '  An  indicts 

*^^  of  parliament  relating  to  the  duties  of  assessed  Jhat^jr^  and 

^es  in  and  for  the  district  of  the  hundred  of  Knight-  ^•.  ^^^f « <^om- 

^  missioners  of 

^>    in  the  county  of  Warwick;  and  thereupon  here-  Massed  taxes 

^  "^  "^  in  and  for  &c., 

**^'Ore,  to  wit  on'*  &c.,  "at  the  parish"  &c.,  "at  a  and  that,  at  a 

^  ^     ^  meeting  held 

'°^^ting   then   and   there   held   by  the   commissioners  by  the  said 

Wt^i-esaid  for  the  purpose  of  hearing  and  determining  for  the  purpose 

*P|>^s  against  the  certificate  of  supplementary  charges  determinnig" 

°^^cle  by  one  John  Lee^  Crown  surveyor,  in  pursuance  the  wrtifi^ate** 

of  t.lie  said  acts,  a  certain  appeal  of  one  William  Hewatt.  ""^  »upp«emen- 

'  *  *  '    tary  charges 

^^  **  &c.,  "  in  due  form  of  law  came  on  to  be  heard.  ™"**®  ^y  ^'* 

the  Crown  sur- 

^i^d  the  jurors"  &c.  "  that  J,  Overton^  late  of"  &c.,  veyor, inpur- 

u  i_  .  suance  of  the 

rieretofore,  to  wit  on  the  lOth  day  oi  February''  &c.,  statutes &c., a 
"  at"  &c.,  "  appeared  before  the  said  commissioners  as  of  one  E.,  of 
^  witness  for  and  on  behalf  of  the  said  W.  Hewatt  upon   f^^^of  law 

came  on  to  be 
.  heard;  that 

defendant  appeared  before  the  said  commissioners  as  a  witness  for  E.  on  the  hearing  of  the 
^a  appeal,  and  was  sworn  &c.  before  the  said  commissioners,  they  having  authority  to 
*aininister  the  oath :  and  the  false  deposition  was  then  set  out  with  proper  averments  of 
™««ri»lity  and  falsity. 

.  V?^^  (on  writ  of  error),  that  the  appeal  did  not  su6Scient]y  appear  to  have  been  a 
!!!r'^^  pn>ceeding,  and  therefore  that  the  indictment  did  not  state  *<  the  substance  of  the 
Wence,"  according  to  sUt  23  G.  2.  ell.  f.  1. 
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the  hearing  of  the  appeal  aforesaid,  and  was  then  and 
there  sworn  and  took  his  corporal  oath  upon  the  Holy 
Gospel  of  God  before  the  said  12.  Z.,  F.  D.  P.  and 
J7.  &  G.,  so  being  such  commissioners  as  aforesaid, 
that  the  evidence  which  the  said  J.  Overton  should 
give  upon  the  hearing  of  the  said  appeal  should  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  they 
the  said  commissioners  then  and  there  having  authority 
to  administer  the  said  oath  to  the  said  J,  Overton  in  that 
behalf.  And  the  jurors  "  &c.  **  that  upon  the  hearing  of 
the  said  appeal  it  then  and  there  became  and  was  a  ma- 
terial question  whether  a  ceitain  receipt,  then  and  there 
produced  by  the  said  Jl  Overton^  was  given  to  him 
before  the  12th  day  of  September  then  last  past.  And  the 
jurors**  &c.  "  that  the  said  J.  Overton^  being  so  sworn 
as  aforesaid,  not  having  the  fear"  &c.,  ^'  but  contriving" 
&c.,  ^^  then  and  there,  on  the  hearing  of  the  said  appeal, 
upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly  and 
wilfully,  before  the  said  B.  Zr.,  F.  D.  P.  and  H.  5.  G., 
the  commissioners  aforesaid,  did  depose  and  swear, 
amongst  other  things,  that  the  receipt  aforesaid  was 
given  to  him  the  said  J.  Overton  before  the  said  12th 
day  of  September'.  Whereas  in  truth  and  in  fact "  &c. 
(negativing  the  statement,  and  averring  that  defendant 
knew  it  to  be  false).  "  And  so  the  jurors  "  &c.  "  that 
the  said  J.  Overtofi,  on  the  said  1 0th  day  "  &c.,  **  at  the 
parish  "  &C.,  *^  in  manner  and  form  aforesaid  falsely  and 
wickedly  did  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure  "  &c.  (a). 

The  defendant  pleaded  Not  guilty,  and  was  convicted 


(a)  The  indictment  did  not  lay  the  ofience  as  committed  against  any 
statute ;  and  this  was  assigned  as  error :  but  no  decision  was  given  on  the 
point.     Re*  t.  Mudie  (I  M.  ^  Rob.  128.)  was  cited. 
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and  sentenced.     He  thereupon  brought  a  writ  of  error.  QvA^n «  Btntch, 
The  assignments  of  error  were   numerous:    the  sub- 
stance  of  those  material  to  the  decision  will  appear  by     1^^  Qukbk 
the  argument.  Otxhtok. 

The  case  was  argued^on  this  day  {a). 

W.  T.  &  Daniel  for  the  plaintiff  in  error.     First,  the 
indictment  is  bad.  because  it  does  not  state  the  nature 
of  the  appeal  on  which  the  alleged  perjury  took  place. 
The  Court  cannot  know  from  this  record  that  the  oath 
was  taken  in  a  judicial  proceedings  or  before  a  competent 
tribunal,  or  that  the  evidence  was  material.     ^'  It  seems, 
that  an  indictment  of  perjury,  not  shewing  in  what  man- 
ner and  in  what  court  the  false  oath  was  taken,  is  insuffi  • 
^ent,  because  for  what  appears  it  might  have  been  extra- 
judicial, &c. ;"  4  Hawk.  P.  C.  27.  (b)  (B.  2.  c.  25.  s.  57). 
Wd  Mat^field  says,  in  Rex  v.  Aylett  {c) :  ^^  In  the  case 
^f  peijury,  I  take   the  circumstances  requisite  to  be 
^^e;  the  oath  must  be  taken  in  a  judicial  proceeding, 
^'ore  a  competent  jurisdiction ;  and  it  must  be  material 
^  t.1]e  question  depending."    The  language  of  Bayley  J. 
^^  the  rest  of  the  Court  in  Bex  v.  Nicholl  (d)  shews 
^^  strictness  with  which  the  Court  will  look  for  these 
'^^uisites  in  an  indictment.    The  commissioners  of  as- 
^^^$ed  taxes  derive  their  authority  to  hear  appeals  against 
^^  ^charges  from  stats.  48  G.  3.  c.  99  (^),  and  48  G.  3. 
^*    ^41  (g).     The  record  does  not  shew  that  the  appeal 

^a)  Before  Lord  Denman  C.  J.,  PtUteson,  Coleridge,  and  WigfUman  Js. 
^6)  7th  ed.  (c)  1  T,  R.  63.  69. 

<«0  iB.^Jd.  21. 
%e)  See  sects.  SI  to  31  inclusive. 
<g)  See  sect.  1,  No.  IV. 

Also  5  BurtC$  Juttux,  tit  J^uet,  937  &c.,  964  &c.  :     D'Oiffy  i  WU- 
*s  ed.     lb.,  in  28tb  (  Chitty'i)  edition,  toL  5.  pp.  937  &c.,  975  &c. 
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was  brought  under  such  circumstances,  and  after  such 
notices  and  other  proceedings,  as  are  necessary,  by  the 
statutes,  to  give  jurisdiction.  It  is  not  even  clear  from 
the  words  *^  certificate  of  supplementary  charges  made 
by  one  John  Lee^  Crown  surveyor,  in  pursuance  of  the 
said  acts,"  that  the  matter  complained  of  was  a  sur- 
charge against  which  the  statutes  give  an  appeal  (a) : 
and,  if  not,  the  oath  was  idle,  and,  in  effect,  no  oath ; 
Paints  C€ue{b)f  Anonymous  (c)  case  in  Bulstrode*  (He 
then  proceeded  to  argue  other  objections,  which  were 
not  decided  upon  by  the  Court.) 


(7.  Hildyard^  for  the  Crown.  Assuming  the  state- 
ment  to  be  such  as,  in  any  other  proceeding,  might  be 
deemed  imperfect,  the  objection  is  removed,  in  the  case 
of  an  indictment  for  perjury,  by  stat.  28  G.  2.  r.  11. 
s.  1.,  which  makes  it  sufficient,  in  such  indictment,  to 
set  forth  *^  the  substance  of  the  offence,"  and  *^  by  what 
court,  or  before  whom  the  oath  was  taken  (averring 
such  court  or  person  or  persons,  to  have  a  competent 
authority  to  administer  the  same)"  with  proper  aver- 
ments to  falsify  the  matter  sworn.  Under  this  statute, 
Lord  Ketyon  held  it  a  sufficient  statement  of  the 
^*  substance "  to  allege  *^  that  at  a  court  of  oyer  and 
terminer,  &c  J.  Kimber  was  in  due  form  of  law  tried 


(a)  The  eighteenth  asugnroent  of  error  was,  that  no  appeal  is  given  bj 
law  against  surcharge  for  using  a  dog  in  pursuit  of  game  without  having 
a  certificate,  and  that  the  alleged  appeal  mentioned  in  the  indictment  was 
against  such  a  surcharge.  J,  Hildyard,  for  the  Crown,  contended  that 
such  appeal  lay,  by  stats.  53  G.  S.  c.  93.,  sched.  (L)  xii.,  and  6  &  7  W,  4, 
c,  65.  s.  8.  But  it  was  answered  that  this  question  could  not  be  gone 
into,  the  nature  of  the  appeal  not  appearing  on  the  record. 

(6)  Yelv.  111. 

(c)  1  Bulit.  107.     Apparently  the  same  as  PtdneU  Cmte, 
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upon  a  certain  indictment  for  the  murder  of  A.  by  a  Q,ueen*s  Bench, 

certain  jory  of  the  county  duly  taken  and  sworn,  and   ' 

that  upon  the  said  trial,  in  open  court,  at  the  said  ses-     '^^  Qauv 
sion  the  defendant  appeared  as  a  witness,  took  his  cor-      Ovbaton. 
poral  oath,  &c.  and  swore,^  &c. :  Rex  v.  Dcnslin  (a). 
.And  in  Rex  v.  CaUanan  {b)  it  was  held  suflBcient,  under 
the  statute,  that  the  indictment  set  forth  ^^  the  substance 
of  the  matter  sworn,  the  person  before  whom  the  oath 
iras  taken,  and "  ^^  that  he  had  authority  to  administer 
it"     \Patteson  J.    It  is  not  clear  tthat  some  parts  of  the 
indictment  are  not  omitted  in  the  report  of  that  case. 
The  objection  here  is  that  the  proceeding  does  not 
appear  to  have  been  a  judicial  one.     In  Rex  v.  CaU 
lanan  {b)  that  was  not  in  question.]     The  indictment 
states  that  the  appeal,  in  due  form  of  law,  came  on  to 
be  heard  before  commissioners  acting  in  the  execution 
of  certain  acts  of  parliament  relating  to  the  assessed 
taxes,  and  that  the  defendant  was  sworn  by  the  com- 
missioners, having  authority  to  administer  the  oath,  and 
deposed  &c.     Under  stat  28  G.  2.  c.  11.  it  could  not 
be  necessary  to  set  forth  more  particularly  the  constitu- 
tion of  the  Court,  or  the  nature  of  the  appeal.  « 

W.  T.  S.  Daniel^  in  reply.     This  indictment  does  not 
Satisfy  Stat.  23  G.  2.  c.  11.  5.  1. ;  for  the  circumstances 
^hich  make  up  the  substance  of  the  offence,  according 
to  Lord  Mansfield's  dictum  in  Rex  v.  Aylett  (c),  do  not 
appear.     The  statute  only  excuses  the  omission  of  de- 
tails which  are  mere  matter  of  evidence.     In  Rex  v. 

(a)  5  T.  R.  Sll.  318. 

(6)  6  B.  i  C.  102.     S.  C.  9  DowL  i  R.  97. 

(c)  1  T.  R.  69. 
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Dmiin  (a)  the  indictment  on  which  the  defendant  gave 
bis  testimony  was  set  forth.  By  the  report  of  Rex  y. 
CaUanan  in  9  Daaling  8f  Byland  (6),  it  seems  probable 
that  the  indictment  did  shew  a  judicial  proceeding. 
That  the  oath  was  taken  in  a  matter  as  to  which  the 
person  administering  it  had  power  to  act  judicially,  and 
was  so  acting,  is  clearly  substance,  and  must  appear  dis- 
tincdy  by  the  indictment  Bex  v.  Foster  [c)  and  Regtna 
V.  Sawlins  {d)  shew  this.  [Patteson  J.  mentioned  Jtegina 
V.  Pearson  {e)."}  • 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.,  in  this  term  {January  28th),  de- 
livered the  judgment  of  the  Court 

This  was  a  writ  of  error  in  a  case  of  perjury,  whereof 
the  defendant  was  convicted  at  the  last  Warwickshire 
assizes.  One  of  the  numerous  objections  to  the  validity 
of  the  indictment  was  that  the  oath  did  not  appear  to 
have  been  administered  in  the  course  of  any  judicial 
proceeding. 

It  is  clear  that  the  crime  of  perjury  cannot  be  com- 
mitted except  in  the  course  of  such  proceeding,  and,  as 
a  more  general  proposition,  that  every  indictment  ought 
to  contain  all  the  ingredients  that  compose  the  crime. 
But  the  defendant  in  error  argues  that  stat  28  G.  2. 
r.  11.  5. 1.,  expressly  passed  to  remove  diflBculties  in  the 
conviction  of  offenders  of  this  sort,  dispenses  with  the 
necessity  of  shewing  the  oath  to  have  been  taken  in  a 
judicial  proceeding  more  fully  than  it  is  here  shewn. 


(•)  5  7.  R.  si  I. 

(c)  Run.  4;  Rff.  459li 
(e)  SCar.i  P.  119. 


(6)  9  JDofo/.  i  R.  97. 
(d)  8  Car.  ff  P.  439. 
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The  enactment  is  that,  in  every  indictment  for  wilful  Queen*t  Bench. 

and  corrupt  perjury,  "it  shall  be  suflBcient  to jset  forth  

the  substance  of  the  offence  charged  upon  the  defend-     The  Qubbk 
ant,  and  by  what  court,  or  before  whom  the  oath  was       Otbatov. 
taken  (ayerring  such  court  or  person  or  persons,  to  have 
a  competent  authority  to  adminbter  the  same)  together 
with  the  proper  averment  or  averments  to  falsify  the 
matter  or  matters  wherein  the  perjury  or  perjuries  is  or 
ue  assigned  ;  without  setting  forth  the  bill,  answer,  in- 
formation, indictment,  declaration,  or  any  part  of  any 
w>rd  or  proceeding  either  in  law  or  equity,  other  than 
as  aforesaid ;  and  without  setting  forth  the  commission 
Of  authority  of  the  court,  or  person  or  persons  before 
^bom  the  perjury  was  committed.**     The  *^  substance 
^the offence^  is  still  required  to  be  set  forth;  which 
^^Qot  be  without  the  oath  appearing  to  have  been  in  a 
J^'dicial  proceeding.      That  being  done,  the  enacting 
j^^^  says  it  shall  then  be  suflBcient  to  name  the  court  or 
^^   person  before  whom  the  oath  was  taken ;  not  that, 
^^   character  of  the  proceeding  being  omitted,  the  aver- 
"^^^t  of  competency  to  administer  an  oath  shall  supply 
^^^t  fact.     Further,  the  statute  is  pointed  to  the  par- 
^^mjlars  which  it  means  to  dispense  with,  viz.  the  setting 
^^'^nh  of  legal  documents  formerly  required  or  accus- 
^^^ed  to  appear  on  the  face  of  the  indictment,  bill  and 
^^^wer,  &c,  "  or  any  part  of  any  record  or  proceed- 
^g  either  in  law  or  equity;'*  those  very  documents 
^^hich  it  was  in  former  times  so  diflBcult  to  prove,  that 
^Vie  evil  of  improper  acquittals  (as  far  as  the  justice  of 
Vhe  case   required)   had   become  so  frequent  and  in- 
jurious. 

The  indictment  was  however  defended  by  a  decision 
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of  this  Court ;  Bex  v.  Callanan  (a).  Lord  Tenterden  is 
there  reported  to  have  said,  ^*  Looking  at  the  act  oi 
parliament  2S  G.  2.  cr.  11.  we  find  that  all  that  is  re- 
quired to  be  set  out  in  indictments  for  perjury  is  the 
substance  of  the  offence  charged,  and  by  what  court  or 
before  whom  the  oath  was  taken,  averring  such  court 
or  person  to  have  competent  authority  to  administer  the 
same,  without  setting  forth  the  commission  or  authority 
of  the  court  or  person  before  whom  the  peijury  was 
committed.''  **The  present  indictment''  ^^sets  forth 
the  substance  of  the  matter  swom^  the  person  before 
whom  the  oath  was  taken,  and  avers  that  he  had  autho- 
rity to  administer  i^"  From  the  expression,  literally 
taken,  an  argument  might  be  drawn  that  Lord  Tenterden 
thought  the  substance  of  the  matter  sworn  to  be  the  sub- 
stance of  the  offence,  and  that  an  allegation  that  the 
oath  was  taken  before  any  person  having  ^*  competent 
authority  "  &c.  would  suflBce ;  an  interpretation  incon- 
sistent with  that  correctness  of  language  which  distin- 
guished that  learned  Judge.  But  Lord  Tenterden  must 
have  been  speaking  of  that  indictment,  on  examining 
which  we  find  that  it  clearly  stated  a  judicial  proceeding 
to  have  been  pending  in  this  Court,  and  that  the  oath 
was  administered  in  the  course  of  that  proceeding.  The 
enacting  part  of  the  statute  was  expressly  pursued ;  for 
Mr.  Chell  was  averred  to  have  suflBcient  authority  tc 
administer  the  oath,  the  part  expressly  dispensed  with 
in  the  subsequent  clause  (^^  without  setting  forth  the 
commission")  being  the  only  thing  omitted  in  the  indict- 
ment 

We  think  therefore  that  this  case  is  inapplicable  to 


(a)  6  B,4^  a  102.     S,  C.  9  DowL  ^  R,  97. 
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the  pre^Dt.    And  our  opinion  that  the  act  itself  is  inap-  Queen*s  Bench, 

plicable  is  confirmed  by  the  language  of  Lord  Man^ld  ^__ 

and  of  Bayley  J.  in  the  cases  cited ;  both,  of  course,  ■^*^®  Qo««n 
speaking  long  after  the  statute  23  G.  2.  c.W.  And,  as  Oveiiton. 
the  appeal  mentioned  in  the  indictment  may,  for  all  that 
appears,  have  been  such  an  appeal  as  is  not  a  judicial 
proceeding,  we  think  it  omits  a  material  ingredient  in 
describing  the  offence,  and  that  our  judgment  must  be 
for  the  plaintiff  in  error. 

Judgment  reversed  (a). 

(a)  The  first  count  of  the  indictment  in  Bex  ▼.  CaUanan  (6  B,  j*  C. 

102.)  appears,  by  die  original  in  the  Crown  office,  to  have  been  as  follows. 

"Tbe  jurors**  &c.,  '<  That  ComeU'ut  Callanan,  late  of"  &c.,  "contriring 

sod  intending  to  injure  and  aggrieve  one  Thomat  Stevens,  and  in  order 

to  obtain  a  rule  of  the  Court  of  our  said  Lord  the  King  before  the  King 

^UDaelf  against  the  said  T.  Stevens,  whereby  it  might  be  ordered  by  the  said 

Court  that  the  said  T,  Stevens  should,  upon  a  certain  day  named  in  the 

^id  rule,  shew  cause  why  a  certain  judgment  signed  on  a  warrant  of  at- 

'^mey  in  a  cause  in  the  said  Court  of  Stevens  against  Cattanan,  and  the 

^ecution  issued  thereon,  should  not  be  set  aside,  and  the  said  warrant  of 

^^^amey  be  delivered  up  to  be  cancelled,  and  why  the  proceeds  of  the  said 

^^ccution  should  not  be  restored  to  the  said  C.  Callanan,  and  why  the  said 

^\  Stevens  should  not  pay  the  costs  of  that  application  to  the  said  Court,  to 

taxed  by  the  Master,  and  that  in  the  meantime  the  said  proceeds  should 

^main  in  the  hands  of  the  sheriff  of  the  county  of  Middlesex,  upon  notice 

^C  that  rule  being  given  to  his  undersheriff,  came  in  his  proper  person  on 

29th  day  of  April,  in  the  6th  year  of  the  reign  of  our  T/ord  the  now 

^Cing,  at  London,  that  is  to  say  in  the  parish  of  Saint  Giles  without  Cripple' 

^ate,  in  the  ward  of  Cripplegate  without,  in  London  aforesaid,  before  Foster 

'John  Chell,  gentleman  ;  and  the  said  C  CaUanan  then  and  there,  to  wit  on 

the  day  and  year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 

aforesaid,  was  duly  sworn  and  did  take  his  corporal  oath  upon  the  holy 

Gospel  of  God  before  the  said  F.  J,  Chell,  he  the  said  F,  J.  Chell  then  and 

there  having  sufficient  and  competent  authority  to  administer  the  said  oath 

to  the  said  C  CaUanan  in  that  behalf:  and  the  said  C.  CaUanan,  being  so 

sworn  as  aforesaid,  falsely,  maliciously,  wickedly,  wilfully  and  corruptly 

did  then  and  there,  before  the  said  F.  J-  Chell,  as  such  commissioner  as 

aforesaid,  depose,  swear  and  make  affidavit  in  writing,  amongst  other  things, 

in  substance  and  to  the  effect  following,  that  is  to  say."     The  matter  sworn 

wu  then  set  out,  with  averments  of  materiality  and  of  the  falsehood  of  the 
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seTeral  aUegmdoiis.  **  And  to  the  juron  aforeiaid  upon  their  oath  afore- 
laid  do  say  that  the  laid  C.  CallanaTi,  on  the  said  S9th  day  of  jlpril  in  the 
nxth  year  of  the  reign  aforesaid,  at  London  aforesaid  in  the  parish  and 
ward  aforesaid,  in  manner  and  form  aforesaid,  did  commit  wilful  and 
corrupt  perjury,  against  the  peace  of  our  Lord  the  King  his  crown  and 
dignity.'* 

There  were  three  other  counts,  which  it  is  not  material  to  state. 


Thwnday,        The  Queen  against  The  Justices  of  Buckingham- 

Januttry  19th. 

SHIRE. 

Reported,  S  Q.  B.  800. 


Saiurdiuft 
January  Slst. 


The  Queen  against  The  Inhabitants  of 

Stoneleigh. 


Reported,  2  Q.  B.  5S0. 
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Queen*$  Bench. 
1843. 


The  Queen  against  The  Inhabitants  of  Sow.    ^««%. 

^  °  January  Slst. 

ON  appeal  against  an  order  of  justices   removing  On  appeAi 
against  an  order 

Frederick  Benton  and  Susannah  his  wife,  and  their  renaoWng  jw. 
two  children,  from  the  parish  of  St.  Maty  in  the  borough  the  pariah  ofM. 
of  Warwick  to  the  parish  of  Sow  in  Warwickshire^  the  theretpondents, 
sessions  confirmed  the  order,  subject  to  the  opinion  of  ^^^^^J^l, 
this  Court  on  the  following  case.  "*"*  from  the 

o  father  of  Fre- 

The  case  set  forth  the  examinations  on  which  the  <fe«cA,putina 

former  order, 

order  of  removal  was  granted.  The  material  parts  were  as  removing  the 
follows.  The  pauper,  Frederick  Benton^  stated  that  he  was  muei  b„  the 
the  son  of  Samuel  and  Rebecca  Benton  ;  that  the  parents,  derick,  from  M. 
some  years  back,  removed  from  Birmingham  to  Warwick^  ^^^^  form*and 
where  the  father  died  ten  months  before  the  making  of  ?*  '"™*°*' , 

o  tion  of  Samtisi 

this  deposition ;  and  that  the  deponent  had  done  nothini;  f-*  the  elder, 

^  ,  ,  father  of  JFVe- 

^o  gain  a  settlement.'  Bebecca  Benton^  widow  of  Samuel^  derick  and  &»- 

muely  on  which 

^^id:  ^<  In  the  year  1835  my  eldest  son  SamuePs  family  the  last  men. 
^^^came  chargeable  to  the  parish  of  5/.  Mary  in  the  bo-  was  granted, 
*"dugh  of  Warwick^  and  were  removed  by  orders  to  the  he,^&^muei!,\he 
t^^rish  of  Sow  in  the  county  of  Warwick.    My  son  Samuel  ^f^^^"^ 
'^cver  lived  at  Soto.    It  was  his  father's  settlement"    The  ^«\**  ^** 

the  last  men- 

^ate  collector  of  St.  Mary^  Warwick^  produced  an  order  *»one^  o'^**" 

was  not  of 

^f  two  justices,  dated  Judy  29th,  1835,  adjudging  that  itself  evidence 

to  prove  tlie 

^ary  Benton^  the  wife  of  Samuel  Benton  the  younger,  settlement  of 
«nd  her  two  children,  were  chargeable  to  the  parish  of  s. ;  and  that 

the  examin- 
ations could  not  be  received  as  shewing  the  ground  on  which  that  order  was  granted. 

The  respondents  proved  that,  when  the  former  order  was  made,  the  overseer  of  M,  de- 
livered it,  with  the  examinaUons,  to  the  overseer  of  & ;  that  the  paupers  were  removed 
under  it ;  and  that  S,  never  appealed. 

Held,  that  this  was  evidence  of  an  admission  by  S,  that  the  settlement  of  Samuel^  the 
father,  was  correctly  stated  in  the  examinations :   and 

Held,  therefore,  that  the  examinations,  as  part  of  such  evidence,  were  admissible  on  the 
appeal  against  the  removal  of  Frederick, 
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St.  Mmify  Warwick^  and  that  the  lawful  settlement  of  the 
said  Samuel  Benton  the  younger  and  his  said  wife  and 
children  was  in  the  parish  of  Sao),  and  ordering  their 
removal  from  St.  Maty's  to  Sow.  He  also  produced  the 
examinations  on  which  the  last  mentioned  order  was 
made.  The  first  was  that  of  Samuel  Benton  the  younger 
(brother  of  Frederick)^  who  deposed  that  he  had  never 
to  his  knowledge  obtained  a  settlement  of  his  own. 
The  second  was  the  examination  of  Samuel  Benton 
the  elder,  who  (after  a  statement  as  to  his  birth)  said : 
^^  That,  when  examinant  was  about  the  age  of  thir- 
teen, he  was  hired  by  Mr.  Joseph  Cator,  a  farmer, 
of  Sow  in  the  county  of  Warwick  aforesaid,  at  Bul^ 
kington  statutes,  about  a  fortnight  or  three  weeks  before 
Michaelmas  1800,  for  a  year,  at  the  wages  of  4/.,  and 
received  Is.  earnest;  that  he  went  into  and  remained 
in  Mr.  Cator^s  service  the  whole  of  his  time,  received 
his  full  wages,  and  left  at  Michaelmas  1801.  That  he 
was  married  by  banns,  at  St.  Mary's  church  aforesaid,  to 
Bebecca  his  present  wife,  by  whom  he  has  had  six 
children,  viz.,  Bebecca,  the  said  Samuel  Benton  the 
younger,  Frederick^  &c.  (naming  the  others),  "  and  has 
obtained  no  settlement  since  he  left  the  said  Mr.  Catof^s 
service,  to  the  best  of  his  knowledge  and  belief." 

The  last  of  the  examinations  on  which  the  justices 
granted  the  order  now  in  question,  was  that  of  WiUiam 
ShaWj  assistant  overseer  of  St.  Marj/s  in  1835,  who  ve- 
rified the  order  and  examinations  of  18S5,  above  stated, 
and  then  deposed  as  follows.  *^  A  copy  of  the  examina^ 
tions  and  order  was  served  upon  Mr.  John  Watson, 
churchwarden  of  the  parish  of  Sow,  in  the  county  of 
Warwick:  and  on  the  27th  oi  August,  1835,  I  delivered 
Mary  Benton  and  her  children  to  Mr.  Thomas  Weak, 
assistant  overseer  of  the  parish  of  Sow.  Mary  Benton  and 
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hex  children  were  removed  to  Sow  upon  her  husband's  Queen'§  Bench. 
Atber's  settlement     The  orders  of  removal  have  never  ' 


been  i^pealed  agamst.     I  know  Rebecca  Benton^  who     "^'*®  Qo««h 
hwks  been  examined  here  today :  she  is  the  widow  of    '^'*'*  inhabUr 
Slamud  Benton ;  and  h  was  her  son's  wife  and  children         Sow. 
i^lio  were  removed  to  Sawj  by  the  orders  produced." 

The  grounds  of  appeal,  as  stated  in  the  case,  were, 

substantially:  hand  2.  Because  the  examinations  are 

isMificient  and  disclose  no  legal  evidence  to   support 

tlie  order,  and  do  not  shew  that  Frederick  Benton  is,  or 

e'ver  was,  legally  settled  in  Soa>.     S.  ^^  Because  from  the 

s^  examinations  it  appears  that  the  family  of  one  Samuel 

Benton  the  younger  were,  in  the  year  18S5,  removed 

from  the  said  parish  of  St.  Mary  to  the  said  parish  of 

So9i^  and  such  order,  and  the  examinations  on  which  it 

^as  made,  were  improperly  admitted  as  evidence  on  the 

'i^kiog  of  the  said  order  in  this  case,  inasmuch  as  it  is 

Qot  shewn  or  set  forth,  in  the  said  examinations  in  this 

^^s^  that  the  pauper,  Frederick  BefUon^  derived  his  set- 

"^noent  from  the  said  Samuel  Benton  the  younger."    4. 

"^^^^^use  the  order  and  examinations  of  18S5  were  not 

^Sid  evidence  in  this  case,  and  ought  not  to  have  been 

^^<:&itted  as  evidence  by  the  removing  justices.     On  the 

^^ring  of  the  appeal,  it  was  objected  that  the  last  men- 

^^^iied  order  and  examinations  were  not  admissible  evi- 

^^nce  before  the  removing  magistrates  of  the  settlement 

^^  Frederick  Benton  and   his   family,   as    against  the 

^t^pellants.     The  Recorder  held  them  to  be  legal  and 

^^missible  evidence  of  the  settlement  of  Frederick  and 

^b  family  in  the  appellant  parish,  and  confirmed  the 

^rder,  subject  as  above  stated. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  decision  was  incorrect  on  this  point,  the  order  of 
removal  was  to  be  quashed ;  otherwbe  to  be  confirmed. 


96 


Q.B.    HILARY  TERM, 


Volume  IF, 
1843. 

TbeQuKBir 

V. 

The  Inhabit- 
ant! of 
Sow. 


Mellor  and  A.  R,  Adams,  in  support  of  the  order  of 
sessions.     The  evidence  was  receivable,  first,  as  shew- 
ing  an  admission  by  tbe  parish  officers  of  &m.    The 
examinations  of  1835  gave  notice  to  that  parish  that  tbe 
family  of  Samuel  (the  pauper's  brother)  were  removed^ 
not  because  Sawntel  himself  had  a  settlement  at  Sam,  but 
because  his  father  was  settled  there.     The  acquiescence 
of  &tt7,  when  attention  had  been  called  to  that  fact,  was, 
at  least,  some  evidence  that  they  admitted  it :  and  tbe 
documents  themselves  were  receivable  as  part  of  the  evi- 
dence of  such  admission.     It  was  contended,  on  the 
trial  of  the  appeal,  that  parishioners  could  not  bind 
themselves  by  an  admission,  unless   in  one  of  three 
forms ;  certificate,  relief,  or  acquiescence  under  an  order 
removing  the  party  whose  settlement  the  admission  is  to 
prove.     [G.  Hayes,  contra.     The  appellants  do  not  deny 
that  the  declarations  of  rated  inhabitants  may  be  evi- 
dence as  amounting  to  an  admission.]     A  fortiori,  the 
conduct  of  parish  officers   may  have  that  effect,  and 
consequendy  be  evidence.      Before   stat.  4  &  5  f K  4. 
c.  76.   acquiescence  in  an  order  would   certainly  have 
proved  only  that  the  parish  receiving  the  pauper  ad- 
mitted some  settlement.     But,  when,  under  the  present 
law,  they  are  apprised  of  the  case  on  which  the  order 
proceeds,  their  acquiescence  is  some  proof  that  they  ad- 
mit the  alleged  cause  of  removal.     IColeridge  J.     Do 
you  say  that  a  conversation  at  the  time  when  they  re- 
ceived the  pauper  would  have  been  evidence?]     It 
would,  as  a  declaration  accompanying  the  act  of  receiv- 
ing, and  made  by  officers  who  attended  with  authority 
to  receive.     [^Coleridge  J.     They  might  think  that  the 
party  had  a  settlement  with  them,  though  not  on  the 
ground  alleged,  and  therefore  might  not  deem  it  worth 
while  to  contest  the  order.]  That  mightmake  tbeevidenoe 


VI.  VICTORIA.  97 

trifling  in  value,  but  not  inadmissible.     If  a  person  claims  QueenUlBenc/i. 

relationship  to  another,  that  is  not  evidence  by  which  ' 

the  other  can  be  bound ;  but,  if  he  gives  the  claimant  "^^  Qo««h 
money  in  consequence,  that  is  legitimate  proof  (a).  Th'  Inhabit. 
Bm/ley  J.,  delivering  the  judgment  of  this  Court  in  Sow. 
Heane  v.  Sogers  (6),  says :  "  There  is  no  doubt  but 
that  the  express  admissions  of  a  party  to  the  suit,  or 
admissions  implied  from  his  conduct,  are  evidence, 
and  strong  evidence,  against  him ;  but  we  think  that 
he  is  at  liberty  to  prove  that  such  admissions  were 
mistaken  or  were  untrue."  Doe  dem.  Clarges  v.  For^ 
^(c)  affords  a  strong  instance  of  implied  admission 
by  mere  acquiescence.  [^Wigktman  J.  Suppose  the 
order  to  have  been  made  on  sufficient  grounds,  but 
i^t  on  that  stated  in  the  examination  :  what  could  the 
overseer  to  whom  the  pauper  was  delivered  do?  He 
^Id  not  help  receiving  the  pauper.]  The  fact  that  in 
uis  case  the  admission  was  made  on  a  removal,  not  of 
^  pauper  himself,  but  of  his  brother,  does  not  make 
"^e  evidence  irrelevant.  In  Rejp  v.  fVakefield  {d)  relief 
P^^y  not  to  the  pauper,  but  to  his  father  and  other 
^embers  of  the  family  was  held  good  evidence  against 
^  J'elieving  parish. 

^^ondly,  a  fact  decisive  of  the  settlement  now  in 

M^estion  is  involved  in  the  adjudication  of  the  justices 

^B35,  and  conclusively  proved  by  it.     Their  order 

^Id  have  been  made  only  on  a  determination  of  the  set- 

^'^ent  of  Samuel  Benton  the  elder ;  and  that  fact  is  the 

8^^Und  of  the  present  order.    Rex  v.  Knaptoft  {e)  (where 

^^yley  J.  cites  the  language  of  De  Grey  C.  J.  in  the 

l«)  See  Wright  ▼.  Doe  dem,  Tatham,  \  A,  ^  E.  3.,  *1  A.  ^  E.  313. 
(*)  9  5.  4"  C.  577.  586.  (c)  13  Eatt,  405. 

(<*)  5  East^  335.  {e)  2  B,  ^  C.  883. 

Vol.  IV.    N.8.  H 
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Trial  of  the  Duchess  of  Kingston  {a) )  may  be  referred  to 
on  the  other  side;  but  in  that  case  the  appellants 
sought  to  give  evidence  as  to  the  quashing  of  a  former 
order  removing  the  pauper's  brother,  which  clearly 
could  not  have  been  evidence  to  shew  that  the  pauper 
was  not  settled  at  the  time  of  the  latter  order,  because 
**  a  judgment,  reversing  an  order  of  removal  from  Jl.  to 
J?.,  ascertains  nothing  but  this  negative  proposition, 
namely,  that  at  a  certain  time  the  pauper  was  not  set- 
tled in  B.  the  appellant  parish ;"  whereas  an  order  con- 
firmed  is  conclusive  of  the  pauper's  settlement  in  the 
appellant  parish  at  the  time  of  the  order,  between  the 
appellant  parish  and  any  third  parish ;  2  PhilL  on  Ev. 
47.  {b)  c.  1.  s.  5.  [Coleridge  J.  Supposing  that  the 
order  is  good  evidence  of  all  that  was  necessary  for 
the  removal,  does  that  make  the  ground  of  removal 
evidence,  and  the  examinations  admissible  to  prove  the 
ground?]  It  was  held  in  Rex  v.  Wick  Si.  Lawrence  (c) 
that  the  ground  of  a  judgment  of  sessions  may  be  shewn 
by  parol  evidence.  "  An  order  of  removal,**  "  unap- 
pealed  from,  is  conclusive,  not  only  as  to  the  settlement 
of  the  parties  removed,  but  also  as  to  all  facts  which  are 
necessarily  involved  in  the  adjudication:"  3 Stark,  on 
Ev.  1005(d):  and  the  examinations  here  were  tendered 
to  shew  what  was  so  involved.  {Coleridge  J.  The  order 
is  conclusive  as  to  what  is  necessarily  involved  in  it ;  but 
the  question  is  whether  you  can  prove  in  this  way  that 
a  particular  fact  was  so,  the  fact  not  appearing  on  the 
face  of  the  order.] 


G.  Hayes  and  /.  Spooner^  contra.     The  question  must 
turn  upon  the  first  point.    The  former  order  and  exami- 


(a)  20  JJoio.  St.  TV.  355.  538,  note, 
(c)  5B.iAd.  5^6. 


(6)  9th  ed. 
(d)  Sded. 


VI.  VICTORIA.  99 

nations  cannot  of  themselves  prove  the  settlement  of  Queen*s  Bench. 

these  paupers.    Former  orders  have  been  held  sulBScient    '____ 

evidence  of  facts  stated  In  them^  or  necessarily  to  be  in-     The  Quikn 
ferred  from  that  which  they  state;  but  as  to  other  facts    The  Inhabiu 

ants  of 

U)ey  are  not  conclusive.     Rex  v.  SoiUhawram  {a)  is  an         Sow. 
instance.     {Coleridge  J.  mentioned  Regina  v.  Wye  (i).] 
^n  order  which  is  inconclusive  in  this  respect  cannot 
gain  force  from  the  examinations  on  which  it  is  made. 
And  the  examinations  themselves  are,  in  this  case,  no 
more  than  hearsay,  and  objectionable  as  evidence  on 
the  principle  acted  upon  in  Rex  v.  Ferty  Frystone  (^), 
unless  indeed  they  can  be  deemed  proof  of  an  admis- 
sion.    Then,  did  the  inhabitants  of  iStmo,  by  not  appeal- 
ling  on  the   former  occasion,  admit  that  every  thing 
stated  in  the  examinations  was  true?     The  conduct  of 
a  parish  officer,  merely  as  such,  could  not  have  that 
effect*     To  bind  a  parish,  the  act  or  admission  should 
be  that  of  rated   inhabitants,   the   substantial   parties 
to  the  proceeding  in  which  the  evidence  is  used,  as 
in   Rex  V.   Wobum{d).     Even  if  the  parish  officer  in 
^Kis  case,  after  receiving  the  examinations,  had  written 
^vi  answer  admitting  the  fact  now  insisted  upon,  there 
Is  no  authority  for  saying  that  that  would  have  been 
Evidence,    being    no    more    than    the    officer's    state- 
iTient  on  a  point  collateral  to  the  matter  of  the  order. 
lie   is   not  an   agent   to  bind   the   parish   by  admis- 
sions.    In  2  NoL  P.  L.  1S4>.  (^),   after   stating  that  a 
parish  may  confer  a  settlement  by  acknowledging  the 
pauper  to  be  settled,  it  is  said :  ^^  But  this  acknowleg- 
ment  must,  to  affect  the  parish,  be  made  by  certain  pre- 
scribed modes ;  for  the  parish  officers  have  no  power  to 

(a)  1  r.  R.  S53.  (J>)  1  A.^  E.  761. 

(c)  2  EaUy  54.  ((/)  10  Ea$t,  395. 

(«)  4th  ed. 

H    2 
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The  QuiiK     ^f  g^y^  ^^g  neglecting  to  appeal.     They  might  have 
The  Inhabiu    thought  that  the  paupers  had  a  settlement   in   their 
Sow.  parish,  though  on  some  different  ground  from  that  as- 

signed :  they  might  therefore  not  think  it  worth  while 
to  reject  the  paupers,  yet  they  could  not  accept  them 
under  protest  against  the  examinations.     No  answer  is 
expected,  when  examinations  are  sent,  but  notice  of  ap- 
peal if  an  appeal  is  contemplated.    [Coleridge  J.    The 
difficulty  is  in  saying  that  this  evidence  was  not  admis- 
sible.   It  did  not  prove  the  settlement;  but  it  might  be  a 
step  in  the  proof.]    Still  the  question  is  whether  the  con- 
duct amounted  to  any  admission.     {Coleridge  J.    It  was 
the  slightest  possible  evidence  of  one ;  but  it  was  some 
evidence.]     It  could  not  be  evidence  of  Frederick  Ben* 
ton^s  settlement     [PattesonJ.   It  was  evidence  tending 
to  prove  it]      All  that  passed  could   have   no  more 
weight  than  a  letter  written  and  unanswered.     {fVigkt' 
man  J.     The   parish  do  an  act     Lord  Denman  C.  J. 
They  receive  the  paupers.     They  might  have  said,  at 
the  time,   '^  we  receive  them,  but  not  on  the  ground 
stated."]     If  the  Court  hold  so,  parishes  will  always 
take  that  course. 

Lord  Denman  C.  J.  And  rightly.  I  think,  on  the 
first  point  made,  that  the  evidence  was  receivable  to 
prove  an  admission.  As  to  the  other  point,  I  think  it  is 
put  out  of  the  question  by  the  opinion  of  De  Grey  C.  J. 
in  the  Trial  of  the  Dtichess  of  Kingston  (a). 

Patteson,  Coleridge,  and  WightmanJs.,  concurred. 

Order  of  sessions  confirmed. 

(a)  20  How.  Si.  Tr.  538,  note. 
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QueetCs  Bench. 
I84S. 


The  Queen  against  White.  saturdat,, 

°  January  iilst, 

QN  appeal  by   two   surveyors  of  the   highways  of  ^■*"™p»^° 
the   hamlet  of  Beardy  in  Derbyshire^  a£]^aiiist    an  *  ^-  4.  c.  xix. 

J  r      t  .        .  .  ».  17,  the 

order   of  three   justices    made   at    a    special    session  monies  and 

for   the    highways,  the    sessions    quashed    the    order^  trust  were  to 

subject  to  the  opinion  of  this  Court  upon  a  case,  stated  Srs^Tn*  plying 

in  substance  as  follows  la).  ^l^^'^.h'lf 

^    '  passing  tne 

By  the  order  of  special  sessions,  dated  26th  Decern-  fct ;  «ff ondiy, 

"^  r  '  IQ  making  and 

ber  1 839,  after  reciting  stat.  2  &  S  VicL  c.  81.(6),  and  repairing  the 

°  roads,  turn- 

that,  by  Stat.  SiiSW.^.c.  50.  (5.  5.),  the  word  "  parish  "  pikes,  &c. ; 

thirdly,  in  pay- 
ing the  interest 
of  money  secured  on  the  credit  of  the  tolls ;  fourthly,  in  paying  the  principaL 

Under  stat.  2  &  3  VuA.  c.  8).  s,  1.  the  justices,  at  a  special  session  for  the  highways, 
tDade  an  order,  stating  that  information  had  been  exhibited  before  them  by  the  clerk  of  the 
trustees  that  the  funds  of  the  trust  were  wholly  insufficient  for  the  repair  of  the  turnpike 
>Xiads  comprised  therein,  that  part  of  such  roads  was  out  of  repair,  and  that,  after  examining 
t^  state  of  tlie  revenues  and  debts  of  the  trust,  and  inquiring  into  the  allegations  of  the 
information,  &c.,  it  appeared  to  them  necessary  and  expedient  for  the  purposes  of  the 
^rust  to  order,  and  they  did  order,  a  specified  portion  of  the  assessment  levied  by  the  sur- 
veyors under  stat.  5  it  6  W,  4,  c.  50.  s.  27.  to  be  paid  to  the  treasurer  of  the  trustees. 

The  funds  were,  in  fact,  exhausted  by  paying  the  interest  of  a  debt  secured  on  the 
^olls ;  but,  if  such  payment  had  not  been  made,  they  would  have  been  sufficient  for  the 
»vpair.     No  statute  duty  had  been  done  upon  the  road  in  question  since  it  was  made. 

Held,  that  the  justices  bad  power  to  make  the  order. 

(o)  See  Regina  v.  Barnes,  3  Q.  B,  437. 

(6)  Stat.  2  &  3  Vict,  c.  81.  is  entitled  "An  Act  to  authorise  for  one 
year,  and  from  thence  to  the  end  of  the  then  next  session  of  parliament, 
the  application  of  a  portion  of  the  highway  rates  to  turnpike  roads  in 
certain  cases.** 

Sect.  1.  *<  Whereas  an  act  was  passed  in  the  fiAh  and  sixth  years  of  his 
lite  Majesty,  intituled  An  act  to  consolidate  and  amend  the  laws  relating 
to  highways  in  that  part  of  Great  Britain  called  Englandy  whereby  divers 
statutes  pa.%sed  in  the  reign  of  his  late  Majesty  King  George  the  Thirds  re- 
lating to  the  performance  of  statute  duty,  were  repealed,  and  statute  duty 
was  thereby  altogether  abolished  :  And  whereas  the  revenues  of  some  turn- 
pike roads  are  so  unequal  to  the  charge  and  maintenance  of  such  roads, 
after  paying  the  interest  and  principal  of  the  sums  due  upon  mortgage  of 
the  tolls  thereof,  when  deprived  of  the  aid  heretofore  derived  from  statute 
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shall  be  construed  to  include  parish,  township,  hamlet 
or  any  other  place  maintaining  its  own  highways ;  and 
that  an  information  had  been,  at  the  said  special  ses- 
sions, exhibited  before  the  said  justices  by  the  clerk  of 
the  trustees  of  the  turnpike  trust  known  as  the  Tkomsei 
turnpike  trust,  appointed  under  the  local  act  of  3  &  4 
IV.  4,  c.  xix.  hereinafter  mentioned,  that  the  funds  of 


duty,  that  it  is  necessary  that  some  additional  provision  be  made  for  such 
roads  for  a  limited  period  :  Be  it  therefore  enacted  *'  &c.  **  that  it  shall  be 
lawful  for  the  justices  at  any  special  sessions  for  the  highways  bolden  after 
the  passing  of  this  act,  upon  information  exhibited  before  them  by  the  clerk 
or  treasurer  of  any  turnpike  trust  that  the  funds  of  the  said  trust  are  wholly 
insufficient  for  the  repair  of  the  turnpike  road  within  any  parish,  (notice  in 
writing  of  such  intended  information  having  been  previously  given  on  the 
part  of  such  clerk  or  treasurer  to  the  parish  surveyor  twenty-one  days  at  least 
before  such  special  sessions,)  to  examine  the  state  of  the  revenues  and  debtsof 
such  turnpike  trust,  and  to  inquire  into  the  state  and  condition  of  the  repairs 
of  the  roads  within  the  same,  and  also  to  ascertain  the  length  of  the  roads 
including  turnpike  roads  within  such  parish,  and  how  much  of  such  road 
is  turnpike  road ;  and  if  after  such  examination  it  shall  appear  to  the  said 
justices  necessary  or  expedient  for  the  purposes  of  any  turnpike  road  so  to 
do,  then  to  adjudge  and  order  what  portion  (if  any)  of  the  rate  or  assess- 
ment levied  or  to  be  levied  by  virtue  of  the  said  recited  act  shall  be  paid 
by  the  said  parish  surveyor,  and  at  what  time  or  times,  to  the  said  com- 
missioners or  trustees,  or  to  their  treasurer  or  other  officer  appointed  by 
them  in  that  behalf;  such  money  to  be  wholly  laid  out  in  the  actual  repair 
of  such  part  of  such  turnpike  road  as  lies  within  the  parish  from  which  it 
•was  received." 

Sect  3  (which,  witli  the  subsequent  sections,  is  wrongly  numbered  in 
some  editions  of  the  statutes)  gives  an  appeal  to  Quarter  Sessions,  and 
regulates  the  proceedings  thereon. 

Sect.  6  enacts  that  the  statute  shall  be  in  force  for  one  year  from  the 
passing  thereof,  and  thence  to  the  end  of  the  then  next  session  of  parlia- 
ment (Royal  Assent,  24th  August  1 839.). 

This  act  was  explained  by  stat.  3  &  4  Vict,  c,  98. 

An  act  with  provisions  similar  to  that  of  2  &  3  Vict,  c.  81.,  namely 
Stat.  4  &  5  Fict,  c,  59.,  was  in  force  till  one  year  from  the  Royal  Assent 
(22d  June  1841 ),  and  to  the  end  of  the  next  session  of  parliament.  And 
this  last  act  was,  by  stat  6  &  7  Vict,  c.  59.,  continued  to  1st  Avgust  1844, 
and,  if  parliament  should  be  then  sitting  (as  in  fact  it  was),  to  the  end 
of  the  then  next  session  of  parliament. 
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the  said  trust  were  wholly  insufficient  for  the  repairs  of  Queen*t  Bench, 

the  turnpike  roads  comprised  therein,  part  whereof  lay  ' 

'n  the  hamlet  of  Beard  in  the  parish  of  Glossap^  and  that     The  Quux 
the  said  part  was  greatly  out  of  repair ;  reciting  also        Wbits. 
tliat,  after  having  examined  the  state  of  the  revenues 
and  debts  of  the  said  trust  road,  and  having  duly  enquired 
into  the  allegations  contained  in  the  said  information, 
it  appeared  to  them,  the  said  justices,  that  the  inhabit- 
ants of  the  said  hamlethad   been  accustomed  to  repair 
all  the  public  highways  therein;  and  that  it  also  ap- 
peared to  them,  the  said  justices,  necessary  and  expe- 
dient, for  the  purposes  of  the  said  trust,  to  adjudge  and 
order  as  after  mentioned:  therefore  they  did  thereby 
adjudge  and  order  a  portion,  that  is  to  say,  the  sum  of 
8Sil,  of  the  rate  or  assessment  levied  or  to  be  levied 
by  virtue  of  the   said  act  of  5  &  6  ^.  4.  c.  50.,  by 
T'homas  Barnes  and  John  Sheldon,  as  surveyors  of  the 
Said  hamlet  of  Beard,  to  be>  by  them  paid  within  thirty 
days  from  the  service  thereof  to  the  treasurer  of  the 
trustees  of  the  said  Thomset  turnpike  trust,  to  be  wholly 
l^d  out  in  the  actual  repair  of  such  part  thereof  as 

I«y  in  the  said  hamlet. 

* 

The  grounds  of  appeal,  in  substance,  so  far  as  con* 

crerns  the  question  in  this  case,  were,  that  the  funds  or 
Revenues  arising  under  the  said  turnpike  act,  3  &  4  ^F. 
"4.  r.  xix.,  were  not  wholly  insufficient  for  the  repair  of 
the  roads  comprised  therein,  and  that  the  same  were 
more  than  sufficient  for  the  repair  thereof;  that  the  in- 
habitants of  the  hamlet  of  Beard  had  not  been  accus- 
tomed to  repair  and  maintain  any  portion  of  the  road 
authorised  to  be  made  by  the  said  act,  lying  within  the 
hamlet  of  Beard ;  and  that  the  said  trustees  of  the  said 
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road  were  not  deprived  of  the  aid  theretofore  derived 
from  statute  duty;  that  the  trustees  had  erected  toll 
gates  on  the  said  road,  and  received  from  time  to  time 
considerable  sums  of  money  thereat,  which,  under  the 
appropriation  clause  of  stat  S  &  4  fK  4.  ^.  xix.,  they 
ought  to  have  applied  in  repair  of  the  said  road ;  and, 
particularly,  that  they  had  misapplied  that  fund,  and 
paid  a  sum  of  325/.,  more  than  sufficient  to  repair  the 
said  roads,  for  interest  upon  a  sum  of  6500/.,  stated  to 
have  been  borrowed  of  one  Jo/in  IVhite ;  that  such 
payment  of  interest  was  made  before  any  legal  mortgage 
of  the  tolls  was  executed  to  him  by  the  trustees ;  and 
that  the  same  was  contrary  to  the  directions  and 
enactment  of  the  said  appropriation  clause;  that  Mr. 
White  is  an  acting  trustee,  and  well  acquainted  with  the 
above  appropriation  clause;  that,  if  he  claims  to  be 
mortgagee  in  possession,  he  illegally  retains  possession 
without  applying  any  portion  of  the  money  to  the  re- 
pair of  the  roads  in  Beardy  which  he  was  bound  to  do ; 
and  that  it  was  not  necessary  and  expedient  for  the  said 
sum  of  88/.  to  be  ordered  for  the  purposes  aforesaid. 

In  the  year  1831  (2  W.  4.)  an  act  of  parliament  was 
passed  (I  8i  2  JV,  4e.  c.  xvii.,  local  and  personal,  public), 
intituled  ^^  An  act  for  making  and  maintaining  a  road 
from  Thomset  in  the  county  of  Derby  to  Furnace  Ccl^ 
liery  within  Disley  in  the  county  of  Chester^  and  two 
several  branches  therefrom ; "  whereby  certain  trustees 
were  authorised  to  make  the  road  therein  described,  in 
part  adopting  existing  highways. 

In  1833  Stat.  3  &  4  fT.  4.  r.  xix.,  local  and  personal, 
public,  the  act  first  above  referred  to,  was  obtained,  in- 
tituled ^*  An  act  for  more  effectually  making  and  main- 
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taming  a  road  from  Thomset  in  the  county  of  Derby  to  Q.u£en*$  Bench. 

Furnace  Colliery  within  Disley  in  the  county  of  Chester^ ' 

and  for  making  and  maintaining  several  additions  there-     '^^^^  Queen 
to."  By  this  act,  the  former 'act,  1  &  2  fr.4.  c.xvii.,  is  re-        White. 
cited ;  and  it  is  also  recited  that  the  trustees  under  the 
same  had  proceeded  to  put  it  in  execution,  and  had  made 
«nd  completed  most  of  the  roads  mentioned  in  it,  and 
that  the  making  and  maintaining  the  three  several  addi- 
tions to  the  said  roads  thereinafter  mentioned  and  de- 
scribed, one  of  which  is  the  road  described  in  the  order 
of  the  said  justices,  part  of  which  is  in  the  said  hamlet  of 
Beard^  would  be  productive  of  public  utility,  and  that 
it  would  be  more  convenient  to  the  trustees  executing  the 
said  act,  I  Si  2  W.4f.  c,  xvii.,  if  the  same  was  repealed, 
and  further  and  better  and  more  effectual  powers  granted, 
as  well  for  making  and  maintaining  the  said  additions, 
as  for  repairing,  &c.,  improving  the  said  present  roads 
Comprised  in  the  said  recited  act:  it  was  therefore  de- 
clared that,  after  the  passing  of  this  act,  the  recited  act 
should  be,  and  was,  repealed,  and  null  and  void  to  all 
^K^tents  and  purposes  whatever :  and  it  was  enacted  that 
^  Viis  act  should  commence  and  take  effect  instead  of  the 
*V>nner,  and  that  the  roads  above  referred  to  should  be 
^^ade ;  and  trustees  were  named  and  appointed  for  car- 
**ying  this  act  into  execution. 

By  the  act  of  1  &  2  fV.  4.  c.  xvii.,  the  trustees  were 

empowered  to  take  certain   tolls  (a) ;   and   it  was  en- 

5icted  (i)  "  that  all  the  monies,  tolls,  and  effects  which 

the  said  trustees  or  any  of  them,  or  any  treasurer  or 

other  person  on  their  behalf,  shall  become  possessed 

of  or  be  entitled   to  by  virtue   of  this   act,   shall  be 

(a)  Sect  12,  &c.  (6)  Sect  20. 
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applied,  first  in  paying  the  fees,  charges,  and  expences 
of  procuring  and  passing  this  act,  then  in  paying 
the  interest  and  principal  of  all  monies  which  shall 
be  due  and  owing  on  the  credit  of  thb  act,  and  after^ 
wards  in  making,  repairing,  widening,  altering,  divert- 
ing, and  otherwise  improving  the  said  roads,  and  de- 
fraying the  expences  attending  the  execution  of  this 
act,  and  to  or  for  no  other  use  or  purpose  whatsoever." 
By  Stat.  3  Sl  4i  fV.  ^.  c.  xix.,  the  trustees  w^re  em- 
powered to  take  certain  tolls  (a).  And  it  was  enacted  (6) 
*^  that  all  the  monies  and  other  effects  which  the  said 
trustees  or  any  of  them,  or  any  treasurer  on  their 
behalf,  are  or  is  or  shall  be  possessed  of  or  entitled 
to  by  virtue  of  the  said  recited  act  and  this  act,  shall 
be  by  the  said  trustees  applied,  in  the  first  place,  in 
paying  the  costs,  charges,  and  expences  incident  to 
and  attending  the  preparing,  obtaining,  and  passing 
this  act;  in  the  second  place,  in  making,  complet- 
ing, and  finishing  the  additions  of  road  hereby  au* 
thorised  to  be  made,  and  in  erecting  the  necessary 
turnpikes,  toll  houses,  buildings,  and  conveniences  for 
the  same,  and  in  repairing  the  said  roads,  and  other- 
wise in  executing  the  several  powers  and  purposes  of 
this  act ;  in  the  third  place,  in  paying  the  interest  to 
accrue  upon  the  several  sums  of  money  already  or 
which  shall  from  time  to  time  be  and  remain  secured 
upon  the  credit  of  the  tolls  to  arise  on  the  said  roads; 
and  lastly,  in  reducing  and  paying  off  the  same  several 
principal  sums ;  and  it  shall  be  lawful  for  the  said 
trustees  from  time  to  time,  if  they  shall  think  fit,  to  as- 
certain the  order  and  priority  in  which  the  said  principal 


(a)  Sect  7,  ftc 


(6)  Sect.  17. 
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sums  shall  be  reduced  and  paid  off  and  discharged  by  Q«<w»*«  Bench, 

ballot."  ^^*^- 

Under  the  latter  act,  the  trustees  proceeded  to  make     "^^  Qu««t 

^e  road  described  in  it,  including  the  said  portion  of       Whits. 

foad  in  the  hamlet  of  Beard  in  the  order  mentioned. 

John  White^  Esquire,  one  of  the  original  trustees,  and 
AH  acting  one,  and  a  promoter  of  the  last  act  (S  &  4  fF.  4. 
c»  xlx.),  consented  to  borrow  of  third  persons,  upon  his 
ONTO  private  security,  and  as  a  private  transaction  be- 
tireen  him  and  them,  sums  of  money  from  time  to  time, 
and  to  advance  the  same  to  the  trustees  upon  the  terms 
that  such  advances  should  be  secured  to  him  by  mort- 
gage, which  should  give  priority  over  all  other  creditors, 
as  provided,  or  purporting  to  be  provided,  in  the  here- 
inafter recited  deed  of  mortgage.     Mr.  White  did  so 
'^rrow  certain  sums  of  money,  and  give  security  for  the 
^nie  by  his  personal  bond :  and,  in  pursuance  of  the 
above  agreement,  did  advance  to  the  trustees,  at  different 
^^^9  such  sums  of  money,  upon  the  condition  above 

The  first  sum  was  advanced  in  1834.     No  security 

^^    then  given  by  the  trustees  to  Mr.  White;  but  a 

•"Oal  agreement  was  then  entered  into  between  the 

•^^tees  and  Mr.  White^  by  which  it  was  agreed  that 

^liould  have  a  mortgage  upon  the  tolls,  which  should 

^   ^ vide  that   he  should  have  priority  over  all  other 

itors.     This  agreement  was  assented  to  by  all  the 


itors  present,  at  a  general  meeting  of  the  trustees 

*^^   creditors.      There   are  other   mortgage   creditors 

^^ides  Mr.  White  ;  but  the  whole  of  the  creditors  were 

^^  present,  nor  was  it  proved  that  the  whole  of  them 

^^e  asked  to  assent,  or  assented,  to  this  arrangement, 

^^  that  time.  The  mortgage  deed  was  thereupon  ordered 
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to  be  prepared;  and  such  order  was  duly  enterec 
the  books  of  the  trustees :  but  the  execution  of  it 
delayed.  On  the  Slst  of  March  1834,  Mr.  White 
creased  his  loan  to  3000/.:  on  the  dd  Decembei 
4000/.;  and  on  the  29th  Mat/  1837,  to  6500/.:  a! 
which  was  applied  in  making  and  constructing 
roads,  bridges,  tollgates,  &c. 

Orders  were  duly  made  and  entered  in  the  book 
the  trustees,  authorising  the  above  loans,  and  the  | 
paration  and  execution  of  the  after  recited  deed 
mortgage  to  Mr.  White,  No  mortgage  was  howi 
executed  to  Mr.  White,  until  20th  January  J  838 ;  wl 
at  a  general  meeting,  a  security  for  6500/.  and  inte 
was  produced,  and  directed  to  be  executed  ;  and  it 
executed  accordinnrlv. 

The  following  is  a  copy  of  the  security. 

"  By  virtue  of  an  act  passed  "  &c.  (3  G.  4.  r.  IS 
<'  we,  whose  names  and  seals  are  hereunto  subscri 
and  set,  being  three  of  the  trustees  for  putting  into  < 
cution  an  act"  (3  &  4  W.  4.  c.  xix.),  ^^  in  consideratio 
the  sum  of  6500/.  sterling  money,  advanced  and  paid 
John  White,  oP  &c.,  "  to  the  treasurer  of  the  said  trust 
do  hereby  grant  and  assign  unto  the  said  John  Wi 
his  executors,  administrators  "  &c.  (following  the  f< 
in  Stat.  3  G.4.  c.  126.  s.  81.) :  "provided  always,  an< 
is  hereby  agreed  and  declared,  that  the  said  John  Wi 
his  executors,  administrators  and  assigns,  shall  h 
priority  over  all  other  creditors  on  the  said  tolls 
premises,  as  first  in  order,  and  exclusively,  until 
said  principal  and  interest  shall  be  wholly  rep 
Given  under  our  hands  and  seals  this  20th  da} 
January  A.  D.  1838."  (Then  followed  the  names 
seals  of  three  trustees.) 
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A  copy  of  the  security  was  duly  registered  by  the   Queen^t  Bench. 

clerk  to  the  trustees  in  a  book  kept  pursuant  to  the  '_ 

general  act  for  such  purpose.  The  Qukik 

In  January  1839,  Mr.  WinterboUom^  the  clerk  to  the        Whim. 

trustees  and  also  the  attorney  and  agent  of  Mr.  White, 

gave  notice  to  the  lessee  and  collector  of  the  tolls  to  pay 

the  same  over  to  Mr.  White,  as  mortgagee :  and  Mr, 

f^inierbottom,   as    attorney  and    agent  to    Mr.  White, 

tbenceforward   received   the   same   for  Mr,  White,  as 

mortgagee,  and  so  continued  to  do  down  to  the  time  of 

the  above  order  of  magistrates.     He  however  continued 

to  keep  the  accounts  of  the  trust,  and  made  his  returns 

to  the  clerk  of  the  peace,  which  were  annexed  to  the 

case. 

-A  portion  of  the  tolls  was,  however,  still  applied  to 

^"C  payment  of  charges  for  letters,  advertisements  and 

''^c  incidental  expenses  of  the  trusts ;  and  the  tolls  did 

^^  produce  sufficient,  beyond  the  sums  so  applied,  to 

**tis|j  jijg  interest  upon  Mr.  Whitens  loan. 

-■^he  whole  road  was  opened  to  the  public  in  Jtify 

^'S.     Down   to  the  end  of  1838,  no   repairs  were 

^ted  on  the  road  within  the  hamlet  of  Beard.     The 

^^titants  of  the  hamlet  of  Beard  had  been  used  to 

t^^ir  all  their  public  highways :  but,  until  the  time  of 

^    making  of  the  order  in  this  case,  have  never  done 

^  O^  statute  or  other  duty  on  the  turnpike  road  in  ques- 

^^,  nor  in  any  way  contributed  to  its  repair. 

"The  interest  on  Mr.  White's  mortgage  amounts  to 

^^5/.  per  annum.      The  tolls  in   1838    let   for  325/., 

^^d  in  1889  for  352/.     After  payment  of  Mr.  Whites 

interest,  and  the  incidental  expences  above  mentioned, 

the  funds  of  the  trustees  would  be  wholly  insufficient 

for  the   repair  of  the  road   in  question.     Exclusively 
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of  Mr.  Whitens  claim,  the  funds  of  the  trustees  would  be 
amply  sufficient  to  repair  all  the  roads.  No  money  was 
paid  over  by  Mr.  White  to  the  trustees  for  the  repair  of 
the  roads  in  question. 

At  the  time  of  the  order  of  magistrates,  that  portion 
of  the  roads  which  is  situate  within  the  hamlet  of  Beard 
was  greatly  out  of  repair ;  and  it  was  necessary  and  ex- 
pedient that  the  sum  of  88/.  should  be  forthwith  ex- 
pended thereon. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  was  stated  to  be, 

Whether,  under  the  circumstances  stated,  the  justices 
were  empowered  to  make  the  order.  If  they  were  not, 
then  the  original  order  was  to  be  quashed,  and  the 
order  of  sessions  to  be  confirmed.  If  the  Court  of 
Queen's  Bench  should  be  of  opinion  that  the  justices 
were  empowered  to  make  the  order,  then  the  order 
of  sessions  was  to  be  quashed,  and  the  original  order 
confirmed. 


N.  IL  Clarke  SLud  Whitehurst  in  support  of  the  order  of 
sessions.  Stat.  2  &  3  Vict.  c.  81.  5. 1.  gives  power  to  make 
such  an  order  as  this,  only  where  the  funds  of  the  trust 
are  **  wholly  insufficient."  Here  it  appears  by  the  facts 
stated  that  the  funds  are  sufficient,  unless  the  debt  of  Mr. 
White  is  to  be  paid  before  the  funds  are  applied  to  the 
road.  Stat  Bh  6W.  4.  c.  50.  5. 1,  repealed  the  statutes 
imposing  statute  duty :  stat.  2  &  S  Vict.  c.  81.  was  passed 
to  supply  the  necessary  funds  in  lieu  of  the  duty.  Now 
the  local  act,  3&4fr.  4.  c.xix.  5.17.,  expressly  re- 
quires that  the  iimds  shall  be  applied  to  the  repair  of  the 
roads  before  payment  of  interest  or  principal  of  money 
secured  on  the  tolls.    \Coleridge  J.   The  insufficiency  is 
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a  ftct,  and  is  found  by  tlie  sessions.]     The  sessions  QiuetCt  Bench. 

submit  to  this  Court  whether  they  have  rightly  under-  * 

stood  the  meaning  of  the  statutes  in  the  interpretation     "^^  Qu««m 
which  they  have  put  on  the  word  "  insuflBcient."     It        Whui, 
is  trae  that  stat  2  &  S  Vid.  c.  81.  speaks  of  an  insuf- 
ficiency to  be  inquired  into  by  an  examination  into  the 
revenues  and  debts  of  the  trusts :  and  perhaps,  if  the 
ftflUrs  of  this  trust  were  not  regulated  by  any  specific 
set,  it  might  be  in  the  discretion  of  the  justices  whether 
it  was  ^^ necessary  or  expedient"  to  order  a  payment 
^m  the  rate.   But,  as  sect.  1 7  of  stat  S  &  4  fT.  4.  c.  xix. 
'^w  already  fixed  the  order  of  charges  on  the  funds  of 
^^  trust,  the  examination  of  the  revenues  and  debts 
^ust  be  made  subject  to  that  order :  so  that  the  debts 
^^  not  to  be  taken  into  account  in  determining  the 

• 

'''suflBciency   till   the  repairs   are  provided   for.     The 

•''ids  are  not  ^insufficient  for  the  repair,"  because^  in 

^'^   particular  case,  they  are  to  be  applied  to  the  repair 

^lore  they  are  applied  to  the  debt.     Such  must  be 

'^^^rstood  to  have  been  the  terms  of  the  bargain  upon 

^^^h  the  local  act  was  obtained.     As  to  the  mortgage, 

^liat  gives  Mr.  fVfiite  any  preference  which  the  sta- 

^^s  did  not  give  him,  it  is  illegal  and  void.     The  trus- 

^^,  acting  under  a  statute,  are  not  estopped  by  any 

*^tig  that  they  have   done   contrary   to  the  statute; 

^irtiile  denu  Mytton  v.  Gilbert  (a).   [Lord  DenmanCJ-. 

^^e  have  held  that  this  is  true  only  of  a  statute,  the 

^^ntents  of  which  are  publicly  known ;  such  a  statute 

^^  to  have  efiect  whatever  dealings  may  take  place :  but, 

^here  the  persons  acting,  whether  trustees  for  public 

purposes  or  not,   have   done  any  act  which  was  not 

(a)  S  7.  R.  169. 


112 


Q.B.    HILARY  TERM, 


Volume  IF. 
184S. 


Tlie  Queen 

V, 

White. 


known  to  the  parties  with  whom  they  were  afterwards 
dealing,  such  an  act  cannot  prevent  the  estoppel  arising 
from  that  subsequent  dealing  (a).]  Mr.  White  advanced 
his  money  upon  the  bargain  contained  in  the  local  act 
of  S  &  4  fT.  4.  c.  xix. ;  and  he  had  full  notice  of  the 
provisions  of  that  act,  which  vary  the  order  of  charges 
on  the  trust  from  the  order  prescribed  by  stat.  1  & 
2  W.  4.  r.  xvii.  s,  20.  He  could  only  be  a  trustee  for 
the  purposes  of  the  act:  even  the  priority  given  him 
over  the  other  creditors  is  illegal ;  Doe  dem.  Banks  v. 
Booth  {b)i  Doe  dem.  Thompson  v.  Lediard{c).  [_Wight' 
man  3.  Stat  2  &  3  Vict.  c.  S\.  5.  1.  contemplates 
loss  from  the  cessation  of  statute  duty,  but  does  not 
make  any  express  provision  as  to  the  order  in  which 
the  funds  are  to  be  applied :  it  would  seem  therefore 
enough  if  the  justices  state  their  opinion  of  the  necessity 
or  expediency.]  This  road  never  received  the  aid  of  the 
statute  duty :  no  repairs  have  been  performed  upon  it. 


Sir  F.  Pollock^  Attorney  General,  and  Wildman  (with 
whom  was  Griffin)^  contrik.  The  question  is,  whether 
the  justices  had  power  to  determine  that  the  payment 
which  they  ordered  was  necessary  or  expedient  They 
clearly  have,  as  far  as  the  form  goes,  followed  stat.  2  & 
3  Vict.  c.  81.  5. 1.  Stat  3  G.  4.  c.  126.  s.  4.  enacts  that 
all  the  provisions  of  that  act  shall  extend  to  previous  or 
future  acts  for  turnpike  roads,  except  ^^  as  to  such  en- 
actments, provisions,  matters  and  things  as  shall  be 
expressly  referred  to,  and  varied,  altered  or  repealed  by 
any  such  act  or  acts  as  shall  be  hereafter  passed:"  and 
sect  81  of  the  same  statute  gives  an  absolute  power  of 


(a)  See  Doe  dem.  Levy  v.  Hornet  3  Q.  B.  757.  766. 
(6)  2B.ff  -P.219.  (c)  4  A  §•  Ad,  137. 
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mortgaging  the  tolls ;  the  effect  of  which  would  be  to  Queen*t  Bench. 

1843 
make  the  mortgagee  a  creditor,  and  thus  give  him  a  '___ 

title  superior  to  that  of  the  mortgagors,  and  to  the  ge-     The  Qusbk 
neral  liabilities  of  the  tolls,  upon  the  common  law  right       Whitx. 
of  mortgagees.     This  right  is  also  clearly  recognised  in 
sects.  47,  48,  49,  which  assume  the  mortgagee's  right  of 
possession.     {Cderidge  J.    But  is  not  this  right,  if  given 
hy  Stat.  3  6. 4.  c.  126.,  expressly  referred  to  and  re- 
pealed by  Stat  3  &  4  ^.4.  c.xix.  s.  11. ^  so  far  as  priority 
^  concerned  ?    Would  not  that  be  so  if  stat  3  G.  4, 
c*  126.,  instead  of  implying  (as  you  say  it  does)  Ihe 
priority,  conferred  it  in  terms  ?    Paileson  J.    The  sche- 
dule to  Stat.  3  6.  4.  c.  126.,  No.  xxiv.  places   the  ex- 
pences  of  repair  earlier  than  the  interest  of  debt.]     At 
^^y  rate,  stat  2  &  3  FicL  c.  81.  gives  power  to  make 
^"ts  order.     It  appears  from  the  preamble  of  sect  1  that 
'^^     mischief  contemplated  was  the  failure  of  means 
^Orx  the  statute  duty  being  abolished.     To  make  up 
^**  •-'»':-  payments  may  be  ordered,  if  the  funds  left,  after 


•^^cilating  the  demand  upon  them  in  respect  of  the 
^^^^  be  insufficient.     But  that  which  is  a  substitute  for 

^^^Ute  labour  has  no  priority  given  to  it  before  the 

o.^^  - 

^gcs  previously  existing:    and  this  is  perhaps  the 


m  why  the  act  is  merely  temporary.     No  objec- 
^^^^  arises,  in  this  proceeding,  to  the  priority  given  by 
^^    mortgagors  to  Mr.  White  above  other  mortgagees ; 
^  is  merely  a  question  among  the  mortgagees  them- 
"^es.    Besides,  as  was  decided  in  Doe  dem.  Tkompsofi 
-^diard  (a),  even  if  in  equity  Mr.  White  might  have 
priority  above  other  mortgagees,  he  might  still  re- 
>irer  the  whole  property  mortgaged,  and  hold  as  trustee 

Kj^)  iB.  i  Ad.  137.     Sec  Doe  dem,  Waitoh  v.  PcnfoUl^  3  Q.  B,  757. 
VOL.iy.   N.S.  I 
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' do  not  think  that  your  difficulty  is  there.     Can  you  re- 


Thc  Qlmn  peal  sect.  17  of  stat.  3  &  4  JV.  4.  c.  xix.  ?]  Stat.  «  & 
White.  3  Vict.  c.  81.  5. 1.  relieves  the  magistrates  from  the  neces- 
sity of  marshalling  the  liabilities  in  the  order  prescribed 
by  Stat.  3  &  4  fF.  4.  c.  xix.  5. 17.  The  enacting  part  makes 
no  express  mention  of  tolls,  but  leaves  the  magistrates  to 
judge  of  the  necessity  or  expediency  of  making  the  order 
from  a  general  examination  of  the  state  of  ^  the  funds  ^ 
of  the  trust,  as  shewn  by  ^^  the  state  of  the  revenues  and 
debts."  The  enactment  appears  to  be  copied  from  stat. 
13  G.  3.  c.  84.  5. 33.  It  is  urged  that  these  roads  never 
had  the  benefit  of  the  statute  duty :  but  stat.  2  &  3  Vict. 
c.  81.  was  intended  to  apply  to  all  roads  which  would 
have  had  the  benefit  except  for  stat  5  &  6  ^K  4.  c»  50. 
{Wildmaii  was  then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  This  is  an  appeal  against  an 
order  which,  in  its  terms,  follows  stat.  2  &  3  VicL  c.  81. 
But  it  is  argued  that  the  order  is  unfounded,  because 
by  the  constitution  of  the  trust,  as  regulated  by  stat.  3 
&  4  W.  4.  c.  xix.,  the  funds  are  to  be  appropriated  to 
the  repair  of  the  road  before  the  payment  of  interest  on 
the  debt.  Now  stat.  2  &  3  VicL  c.  81.  recites  that  sta- 
tute duty  is  abolished,  and  that  consequently  the  revenues 
of  some  turnpike  roads  are  unequal  to  the  maintenance 
of  the  roads  <ifier  paying  the  sums  due  on  mortgage 
of  the  tolls.  It  is  very  difficult  to  say  that  the  course  of 
appropriation  here  contemplated  is  not  different  from 
that  which  was  established  by  sect.  17  of  stat.  3  &  4  ^  4. 
r.  xix. :  and  the  abolition  of  the  statute  duty  certainly 
furnished  a  good  reason  for  altering  the  course  of  ap- 
propriation.     It  is  quite   unimportant  whether  or  not 
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^hh  trust  had  ever  received  in  fact  any  benefit  from  Queen*t  Bench, 

the  statute  duty;  it  had  a  right  to  such  benefit  when 

^t^t.  2  &  3  Via.  c.  81.  passed.     And,  if  the  statute  duty     Tiw  Qukbv 

l^^  been  performed  on  this  road,  the  tolls  would  so  far        Wuitk. 

h^ve  been  relieved  and  the  mortgagee's  interest  so  far 

^•ided.     These  considerations  are  sufiicient  to  explain 

tlie  new  order  of  things  established  by  stat.  2  &  3  Vict. 

c  81.     Then  comes  the  order  of  the  magistrates.  Upon 

Uiaty  we  need  go  no  farther  than  to  enquire  whether  they 

possessed  the  power  to  make  such  an  order  :  and  I  am 

of  opinion,  for  the  reasons  given,  that  they  had  such 

power,  and  that  their  order  ought  therefore  to  have  been 

^aSBrmed  by  the  quarter  sessions. 

Patteson  J.     I  certainly  felt  much  doubt  till  the  lost 
mnoment  of  the  argument :  for  it  appeared  to  me  that 
^y  quashing  the  order  of  quarter  sessions  we  should  in 
^fiect  be  repealing  sect.  17  of  stat. 3&4  W.^.  r. xix. 
^ut,  on  looking  at  stat.  2  &  3  VicL  c.  81.,  I  think  the 
^^order  is  good,  and  that  the  magistrates  had  the  power 
^hich,  wisely  or  not,  they  have  exercised.     The  statute 
provides  something  in  lieu  of  the  statute  duty  which  has 
been  abolished.     Now  sect.  104*  of  stat.  3  G.  4*.  c.  126. 
gives  no  limit  to  the  power  of  the  justices  to  require  the 
statute  duty  or  composition  for  it.     Such  duty  was  to  be 
done,  or  such  part  of  the  money  to  be  paid  to  the  trustees, 
as  the  justices  should  order,  without  any  restriction  in 
respect  of  the  sufficiency  of  the  funds  of  the  trustees.     I 
am  therefore  not  prepared  to  say  that,  in  spite  of  sect.  17 
of  stat.  3  &  4*  fF.  4*.  r.  xix.,  the  justices  might  not  have 
applied  the  statute  duty  to  the  roads,  although  the  trus- 
tees had  had  money  out  of  which  they  might  have  defrayed 
the  expence  of  the  repair.     If  so,  there  would  naturally 

I  2 
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be  given  an  analogous  power  under  stat  2  &  3  Vid.  c.  81. 
There  is  nothing  to  the  contrary,  in  the  preamble  or 
enacting  part.  The  priority  of  the  mortgagee  seems  to 
be  contemplated ;  and  no  doubt  he  would  have  such  a 
priority  under  the  general  rule;  and  stat.  3  G.  4t»  c.  126.9 
though  it  does  not  expressly  enact  this,  seems  to  assume 
it  Then  sect.  1 7  of  the  local  act,  3  &  4  ^.  4.  &  xix^ 
could  hardly  have  been  under  the  contemplation  of  the 
legislature  when  stat.  2  &  3  Vict.  r.  81.  was  passed. 
That  section  reverses  the  usual  order  of  things.  Stat 
2  &  3  Vict.  c.  81.  5.  1.  says,  ^^  upon  information  exhibited 
before  them  by  the  clerk  or  treasurer  of  any  turnpike 
trust  that  the  funds  of  the  said  trust  are  wholly  insuffi- 
cient for  the  repair  of  the  turnpike  road."  Such  inform- 
ation was  exhibited  here,  true  or  false.  Then  the  justices, 
having  examined  into  the  revenues,  debts  and  circum- 
stances of  the  roads,  are  to  make  the  order,  *Mf  after 
such  examination  it  shall  appear  to  the  said  justices 
necessary  or  expedient  for  the  purposes"  of  the  road. 
That  is  quite  general:  the  purposes  of  the  road,  to 
which  regard  is  to  be  had,  may  be  either  repairing  or 
paying  debts  with  which  it  is  charged.  I  think,  there- 
fore, that  the  power  exercised  here  is  within  the  words 
of  the  act :  whether  it  has  been  rightly  exercised  is  a 
question  with  which  we  have  nothing  to  do. 


Coleridge  J.  I  think  that,  if  we  apply  ourselves  to 
the  real  question  which  the  quarter  sessions  submit  to 
us,  we  shall  not  find  it  difficult  Were  the  justices  em- 
powered to  make  the  order  ?  They  were  so,  if  the  facts 
are  within  the  provisions  of  stat.  2  &  3  Vict.  c.  81.  x.  1. 
Now,  first,  what  does  that  section,  without  referring  at 
present  to  the  recital,  enact  ?     There  is  to  be  an  inform- 


f 
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otion  that  tlie  funds  are  wholly  insufficient  for  the  repair   Queen*t  Bendk. 
oF  the  road.     One  side  contends  that  this  insufficiency 
xx^ust  be  shewn  without  reference  to  any  other  charge     '^^  Quxsm 
pon  the  funds ;  the  other,  that  it  must  be  an  insufficiency        Wjiitb. 
fter  payment  of  the  interest  of  the  debt     If  the  latter 
iew  is  right,  then  no  doubt  the  justices  were  justified  in 
X3iaking  thb  order.     What  is  it  that  they  are  to  enquire 
muto,  when  the  information  is  before  them  ?     They  are 
^^to  examine  the  state  of  the  revenues  and  debts''  of 
^Khe  trust.    The  debts  therefore  are  to  form  one  element 
5n  their  consideration.    Then,  ^'afier  such  examination,'' 
they  are  to  decide  whether  it  appears  to  them  **  necessary 
or  expedient "  to  make  the  order,  that  is,  necessary  or 
expedient,  not  for   the   mere  purpose  of  repair,  but, 
^nerally,  ^^  for  the  purposes  "  of  the  road.     No  doubt 
AJl  the  charges  on  the  road  must  come  before  the  justices 
^/len  they  decide.     I  think  the  argument  on  the  other 
^ide  does  not  remove  us  from  this  ground.     The  pream- 
ble is  referred  to,  as  requiring  the  justices  to  apply  their 
fK^wer  to  cases  where  the  insufficiency  exists  only  after 
^^e  debt  is  satisfied.     I  do  not  go  so  far  as  that :  if  the 
^^acting  words  give  a  larger  discretion,  they  will  not  be 
^^strained  by  the  preamble.     I  do  not,  however,  think 
^^at  the  preamble  necessarily  imports  more  than  that  the 
difficulty  contemplated  will  arise  where  the  funds  are  not 
^^ual  to  all  the  demands.     But  clearly  the  debts  are  to 
^Corm  one  item  in  the  calculation.     Then,  as  to  sect  17 
^>f  Stat.  S  &  4  W.^.c.  xix.,  I  cannot  disguise  from  my- 
self that  we  are  indirectly  evading  the  effisct  of  this  pro- 
vision.     But,  before  stat.  5  ii  6  W.  4*.  c.  50.  passed,  the 
magistrates   could  have  imposed   statute  duty.     They 
might  have  said  that,  looking  at  the  whole  circumstances 
of  the  trust,  they  would  give  the  benefitof  the  statute  duty. 

I  S 
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[^__    JV.  4?.  c.  xix.,  after  which  the  statute  duty  was  abolished 


The  QuESM     by  stat  5Si6fV.^.c.  50.,  the  power  under  stat  2  &  S  Fid. 

Whits.        c.  81.  takes  the  place  of  the  power  as  to  statute  duty, 

and  brings  matters  back  to  the  former  state  of  things,  so 

far  as  the  extent  of  power  goes.  The  magistrates  therefore 

had,  in  my  opinion,  authority  to  make  this  order. 

WiGHTMAN  J.  I  think  the  magistrates  had  power  to 
make  this  order.  Before  the  local  act,  S  &  4  ^.  4. 
c.  xix.,  passed,  there  ^ere  two  resources  applicable  to  the 
repair  of  the  roads  and  the  payment  of  the  debt ;  namely, 
the  income  from  the  tolls,  and  the  composition  for  the 
statute  duty,  or  (which  would  be  equivalent)  the  statute 
duty  itself.  But  then,  by  dect.  17  of  stat.  3  &  4  ^4. 
c.  xix.,  payment  of  the  interest  of  the  debt  out  of  the 
tolls,  in  this  particular  trust,  is  postponed  to  defray- 
ing the  expences  of  repair.  We  may  assume  that,  till 
stat.  5  &  6  fF.  4.  c.  50.  passed,  the  tolls  with  the  aid  of 
the  statute  duty  were  just  adequate  to  the  repair  of  the 
roads  and  payment  of  the  interest.  When  stat  5  8c  6 
W,  4.  c.  50.  passed,  one  of  these  sources  of  income,  the 
statute  duty,  was  taken  away.  Then  the  tolls  were  not 
of  themselves  sufficient  to  defray  both  the  expence  of 
keeping  the  road  in  repair  and  that  of  paying  in* 
terest  Therefore  stat  5  8c6  tV.  4.  c.  50.  would  have 
put  the  creditor  in  a  worse  situation  than  before  the  act : 
but  afterwards  stat  2  &  3  Vict.  c.  81.  passed.  Upon  this 
state  of  things,  the  question  is  whether  the  repair  of  the 
road  is  necessarily  to  take  precedence  of  the  payment  of 
interest  The  recital  simply  speaks  of  the  probable  in- 
sufficiency of  the  revenue  to  defray  the  expence  of  repair 
after  payment  of  interest  and  principal,  without  directly 
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specifying  which  is  to  have  the  priority.     There  is  no  Queen's  Bench. 

Qoubl  that  the  state  of  this  trust  may  come  precisely * 

^ithm  the  terms  of  the  preamble ;  for  in  fact  the  funds,     ^^^  Queem 

*ftcr  payment  of  the  interest,  if  that  be  first  paid,  are        Whit«. 

insufficient  to  meet  the  expense  of  the  repair,     llien, 

^^  a  suggestion,  true  or  false,  of  the  insufficiency  of  the 

^^ds  for  the  repair  of  the  road,  what  are  the  magistrates 

^•^irected  to  examine  into  ?     Not  whether  there  be  funds 

^•^ough  for  the  repair,  giving  that  the  priority  over  all 

e  other  charges:  but  what  ^'  the  state  of  the  revenues 

debts''  of  the  trust  is,  and  the  circumstances  under 

hich  the  roads  themselves   are*     Then  they  are  to 

e  the  order,  ^*  if  after  such  examination  it  shall 

ppear  to  the  said  justices  necessary  or  expedient  for 

lie  purposes  of  any  turnpike  road  so  to  do."     No  doubt 

he  money  to  be  paid  by  the  order  is  to  be  laid  out  in 

ctual  repair:  but  the  order  is  to   be  made  after  an 

mination  into  the  debt,  as  well  as  other  matters. 

t  seems  to  me,  therefore,  that  the  making  of  this  order 

entirely  within  the  authority  of  the  magistrates : 

sind  that  is  the  only  question  which  we  have  to  decide. 

Order  of  sessions  quashed  (a). 

(a)  A  literal  copy  of  the  order  of  special  sessions  was  attached  to  the 
cate;  and,  as  it  may  be  useful  for  reference,  it  is  here  printed. 

**  Derhfthire,  At  a  special  sessions  for  the  highways,  heid  at  the  A^or- 
JoOt  Arms  Inn,  in  Gloiwp,  in  the  county  of  Derby,  on  Thur^ay  the  26th 
oiDecembert  a.  d.  1839. 

*'  Whereas,  in  and  by  an  act  of  parliament  made  and  passed  in  the 
noood  and  third  years  of  the  reign  of  her  present  Majesty,  intituled  <  An 
act  to  authorise  for  one  year,  and  from  thence  to  the  end  of  the  then  next 
Hasion  of  parliament,  the  application  of  a  portion  of  the  highway  rates  to 
turnpike  roads  in  certain  cases,*  it  is  enacted  that  it  shall  be  lawful  for  the 
jutticeiy  at  any  special  sessions  for  the  highways  holden  after  the  passing 
of  that  act,  upon  information  exhibited  before  them  by  the  clerk  or 
treasurer  of  any  turnpike  trust  that  the  funds  of  the  said  trust  are 
wholly  Insufficient  for  the  repairs  of  the  turnpike  road  within  any  parish 
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(notice  in  writing  of  such  intended  informmtion  baring  been  prtriooJy 
given  on  the  part  of  such  clerk  or  treasurer  to  the  parish  sunreyor,  tweotj 
one  days  at  the  least  before  such  special  sessions),  to  examine  the  ilata  of 
the  rerenues  and  debts  of  such  turnpike  trust,  and  to  enquire  into  Ikt 
state  and  condition  of  the  repairs  of  the  roads  within  the  same,  and  ako 
to  ascertain  the  length  of  the  roads,  including  turnpike  loada,  witliia 
such  parish,  and  how  much  of  such  road  is  turnpike  road;  and,  if 
after  such  examination  it  shall  appear  to  the  said  justices  neceasary  or 
expedient  for  the  purposes  of  any  turnpike  road  so  to  do,  then  to  adi- 
judge  and  order  what  portion  (if  any)  of  the  rate  or  assessment  levied 
or  to  be  levied  by  virtue  of  the  act  to  consolidate  and  amend  the  lawa 
relating  to  highways  in  that  part  of  Great  Britain  called  Englamd  shall 
be  paid  by  the  said  parish  surveyor,  and  at  what  time  or  times,  to  the 
commissioners  or  trustees  of  any  turnpike  trust,  or  to  their  treasurer 
or  other  officer  appointed  by  them  in  that  behalf,  such  money  tobe  wboUj 
laid  out  in  the  actual  repair  of  such  part  of  such  turnpike  road  as  lies 
vrithin  the  parish  from  which  it  was  received :  And  whereas  it  u  by  the 
last  mentioned  act  enacted  that  the  word  '  parish  *  shall  be  iinderslood 
to  mean  parish,  township,  hamlet,  or  any  place  maintaining  its  own  high- 
ways :  And  whereas  an  information  hath,  pursuant  to  the  authority  of  the 
said  first  recited  act,  been  this  day  exhibited  before  us  by  John  JTet^om 
ffinterbottom  of  JJraton  Norris  in  the  county  of  Laneaster,  the  clerk  to 
the  trustees  named  and  appointed  in  or  by  virtue  of  a  certain  act  of 
parliament  made  and  passed  **  &c.  (3  &  4  W,  c  xix.),  **  that  the  aaid 
last  mentioned  road  and  additions  are  known  as  the  Thomaet  turn- 
pike trust ;  that  the  funds  of  the  said  trust  are  wholly  insuffidcot  for 
the  repair  of  the  turnpike  roads  comprised  therein,  part  whereof  lies 
and  is  situate  within  the  hamlet  of  Beard,  in  the  parish  of  Glottop  afore- 
said ;  and  that  the  said  part  of  the  said  turnpike  roads  so  lying  in  the  said 
hamlet  of  Beard  is  greatly  out  of  repair :  and  whereas  notice  in  writing 
of  the  intention  to  exhibit  the  sud  information  was  given  on  the  part  of 
the  said  J(An  Xenytm  WinterbottoMf  as  such  clerk  as  aforesaid,  to  7%tfmaM 
Barnes  and  John  Sheldon,  the  surveyors  of  the  highways  within  the  aaid 
hamlet  of  Beard,  twenty  one  days  at  least  before  the  special  searions: 
And  whereas,  after  haring,  pursuant  to  the  said  information,  examined 
the  state  of  the  revenues  and  debts  of  the  said  Thomtet  turnpike  tnutf 
and  enquired  into  the  state  and  condition  of  the  repairs  of  the  roads 
vrithin  the  same/and  ascertained  the  length  of  the  roads,  including  turnpike 
roads,  within  the  said  hamlet  of  Beard,  and  how  much  of  such  road  u  turn- 
pike road,  and  haring  duly  enquired  into  the  allegations  contained  in  the 
said  information,  the  said  I%onuu  Barnes  and  John  Shddon  being  present 
during  such  examination  and  enquiry,  it  appears  to  us,  the  undersigned 
George  Andrews,  Moses  Hadjield  and  Thomas  Sladce,  Esquire^  being  the 
justices  assembled  at  the  said  special  sessions  for  highways,  that  the  in- 
habitants of  the  said  hamlet  of  Beard  have  been  accustomed  to  repair  all 
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the  public  highways  therein ;  and  it  also  appears  to  us,  the  said  justices,    QueerCt  Bench, 


oeeeMry  and  cipedient,  for  the  purposes  of  the  said  Thomset  tnmpike 

tract,  to  adjudge  and  order  as   hereinafter  mentioned :    Therefore  we 

^otbjr  adjudge  and  order  a  portion,  that  is  to  say  the  sum  of  88/.,  of  the- 

mm  or  iMiFiimeot,  levied  or  to  be  levied  by  virtue  of  the  said  act  to  con* 

aoKdate  and  amend  the  laws  relating  to  the  highways  in  that  part  of  Great 

Mtat^  called  England,  by  the  said  Thomas  Barnes  and  John  Sheldon, 

M  such  surveyors  of  the  said  hamlet  of  Beard,  to  be  by  them  paid,  within 

thirty  days  from  the  service  hereof,  to  Ebenexer  Adamson  of  Hm^field 

in  the  county  of  Derbyt  the  treasurer  to  the  trustees  of  the  said   Thomset 

trust,  to  be  wholly  laid  out  in  the  actual  repair  of  such  part  thereof  as  lies 

m  tfae  aid  hamlet  of  Beard. 

**  Given  under  our  hands  and  seals  the  26th  day  of  December  1839. 
••  George  Andrews.  (l.c.) 
Uoses  Boiyield.  {L.B.) 
Thomas  Sheke.  (un.)** 
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Eabp  against  Satchell  and  Another. 


Monday, 
January  2Sd. 


^^  -ASE.     The  declaration  stated  that,  Satchell  having  a  ca.  sa.  must 

obtained  a  judgment  against  plaintiff  for  SR  ISs.,  to  levy  ex- 

^^^  defendants,  for  having  execution  thereon,  sued  out  J^f^jn  oie 

*   •^'^-^tatum  ca.  sa.  to  arrest  plaintiff  for  that  sum  with  ""V*"??'  ^** 

'^  which  nulla 

i^t  on  17/.,  and  wrongfully  and  maliciously  procured  bona  was  re- 
^    writ  to  be  indorsed  with  a  direction  to  the  sheriff  to 


plaintiff  to  satisfy  more  than  SI/.  13^.,  to  wit  the 

of  33/.  45.,  including  writ  of  fi.  fa.  and  levy  under 

writ:   the   count   then  proceeded   to   allege  that 

^^ndants  caused  plaintiff  to  be  arrested  under  the  writ 

^^^  for  the  sum  indorsed  thereon,  and  extorted  the  last 

^^^ntioned  sum  from  him  by  duress  of  such  arrest  and 

^^der  and  by  colour  of  the  said  writ.     Pleas,  Not  guilty, 

^^d  another  plea,  not  material. 

On  the  trial,  before  Williams  J.,  at  the  Middlesex  sit- 
tings in  this  term,  it  appeared  that  the  defendant  Saichclly 
the  plaintiff  in  the  former  action,  had  issued  out  a  fi.  fa. 
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in  that  action  against  the  goods  of  the  now  plaintilF,  to 
which  writ  nulla  bona  was  returned.  SatcheU  after- 
wards sued  out  a  ca.  sa«  in  the  sume  cause :  and  his 
attorney,  the  other  defendant,  indorsed  it  to  levy,  not 
only  the  debt  and  costs,  but  a  further  sum  for  the  ex- 
penses of  the  fi.  fa.,  as  stated  in  the  declaration.  The 
now  plaintiff  was  arrested  on  the  ca.  sa.,  and  discharged 
on  payment  of  the  sum  indorsed.  The  learned  Judge 
left  the  case  to  the  jury  upon  the  facts,  assuming  that, 
in  point  of  law,  the  expenses  of  the  fi.  fa.  could  not  be 
demanded  on  the  arrest.     Verdict  for  plaintiff. 


IL  V.  Richards  now  moved  (a)  for  a  new  trial,  on  the 
ground  of  misdirection.  By  stat.  4*3  G.  3.  c.  46.  s.  5., 
<'  in  every  action  in  which  the  plaintiff  or  plaintifis  shall 
be  entitled  to  levy  under  an  execution  against  the  goods 
of  any  defendant,  such  plaintiff  or  plaintiffs  may  also 
levy  the  poundage  fees  and  expences  of  the  execution 
over  and  above  the  sum  recovered  by  the  judgment." 
It  seems  to  follow  that,  if  there  is  an  unsuccessful  fi.  fa. 
and  the  debt  is  afterwards  recovered  by  means  of  a 
ca.  sa.,  tlie  costs  of  the  former  writ  should  be  recovered 
also.  On  a  testatum  and  alias  fi.  fa.  the  statute  would 
give  the  party  levying  the  costs  of  his  former  writ. 

Cur.  adv.  vhU, 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  (January  25th)  delivered  the  judgment  of  the 
Ck)urt. 

We  think  that  the  defendants  in  this  case  are  not 
entitled  to  a  rule.     Demanding  expenses  of  the  fi.  fa. 


(a)  Before  Lord  Denman  C.  J.,  Patteson,  Coleridge^  and  Wightmtm  Js. 
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was  a  new  attempt     It  was  right  to  exclude  those  ex-   Qveen^s  Bench. 

fences:  and  the  verdict  is  correct.  '__ 

Rule  refused.         ^***' 

V. 

Satchbll. 


Lear  against  Caldecott.  Tuesday, 

^  January  24th. 


rw 


[E  declaration  in  this  cause  stated  that  the  defend-  Declaration 

ant  was  summoned  to  answer  the  plaintiff  ^'  in  an  fendant  took 

action  on  the  case.*'     The  first  count  was  in  case,  for  ^^t^lt^f 

«tt    excessive  distress.     The  following  counts,  down  to  crops,  goods 

'^  '  and  chattels  of 

tte    seventh,  were  also  in  case.     The  eighth  count  was  pi«n*»ff»  under 

^  colour  and  as 

as   follows*  *u)<^  in  ^^c 

i.        1  name  of  a  dis- 

**  And  also  for  that,  whereas,  before  the  committing  of  tress  for  rent, 

•  which  croDSa 

uie  grievances  hereinafter  next  mentioned,  to  wit  on  "  goods  and 
8mx»  "  the  defendant  took  and  distrained  the  growing  gufficienMo* 
orops,  goods  and  chattels  of  the  plaintiff  in  the  first  ^'J^^^^^f 
^*^^nt  of  this  declaration  mentioned,  under  colour  and  ^^}  *"^  ^^^ » 

and  that,  al- 

**  «nd  for  and  in  the  name  of  a  distress  for  certain  rent  though  de- 

.1  fendant  might, 

^en  alleged  to  be  due  and  payable  to  the  defendant  for  under  the  said 

aiwl  •  ^      r         .   •  •  •       .u  •  r  '^"^'^ess,  have 

^"^  Ui  respect  of  certain  premises  m  the  possession  of  satis6ed  the 
^  plaintiff,  and  which  said  growing  crops,  goods  and  &c.,  y^^ 
*^ls  then  and  afterwards  were  of  more  than  sufficient  vexatfousiy  *" 

^■U^tohave  satisfied  the  said  allecred  arrears  of  rent,  n;«*e  « ««con*l 

^  «  '    distress  on  the 

^    the  costs,  expences  and  charges  of  and  attendine:  *****  growing 
^*^  distress  and  the  sale  of  the  said  growing  crops,  and  chattels, 

f^f^^^  and  upon  other 

^^^^^^  and  chattels  under  such  distress  and  incidental  growing  crops, 

t^^^  1      1         1   r       1  1       •  1  IT        goods  and  chat- 

eto;  and  the  defendant,  havmg  so  taken  and  dis-  teis  of  plaintiff, 

for  the  same 
arrears,  and 
^^gftiUy  and  injuriously  kept  and  withheld  tlie  said  several  growing  crops,  goods  and 
i^^fcels  from  plaintiff  under  the  said  second  distress  for  a  long  time  &c. 
.^**)kere  were  other  counts,  in  case. 
lll^^^eU  that*  although  trespass  might  have  lain  for  the  injury  alleged,  the  plaintiff  was  at 
^^  ^«ty  to  sue  for  it  in  case.     And  that  the  above  count  was  substantially  in  case,  and 
fore  not  misjoined« 
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trained  the  said  growing  crops,  goods  and  chattels  of 
the  plaintiff  as  aforesaid,  then  had  and  retained  pos- 
session of  the  same  under  such  distress  for  a  long  space 
of  .time,  to  wit  from  the  day  and  year  last  aforesaid 
until  and  upon  a  certain  other  day,  to  wit  the  1 1th  day 
of  September  a.  d.  1841  ;  and  although  the  defendant, 
under  the  said  distress  and  by  virtue  thereof,  would  and 
might  have  satisfied  the  said  arrears  of  rent  and  all 
reasonable  and  lawful  charges  in  that  behalf:  yet  the 
defendant,  well  knowing  the  premises,  but  contriving  and 
wrongfully  intending  to  injure  the  plaintiff,  afterwards, 
to  wit  on  the  said  11th  day"  &C.,  ^^  wrongfully,  in- 
juriously and  vexatiously  made  a  second  and  another 
distress  upon  the^aid  growing  crops,  goods  and  chattels, 
and  upon  other  growing  crops,  goods  and  chattels  of 
the  plaintiff,  for  the  same  identical  alleged  arrears  of 
rent  for  and  in  respect  whereof  the  said  distress  in  this 
count  first  above  mentioned  was  made  as  aforesaid; 
and  then  again  took  and  distrained  the  said  growing 
crops,  goods  and  chattels  of  the  plaintiff  for  the  same 
rent  so  pretended  to  have  been  due  and  payable  as 
aforesaid,  and  not  for  any  more  or  other  or  different 
rent  or  cause  whatsoever;  and  wrongfully  and  injuriously 
kept  and  withheld  the  said  several  growing  crops,  goods 
and  chattels  from  the  plaintiff  under  the  said  second 
distress  in  this  count  mentioned  for  a  long  space  of 
time,  to  wit  from  the  day  and  year  last  aforesaid  until 
and  upon  "  &c. 

There  was  a  ninth  count  in  case,  for  distraining 
plaintiff's  working  tools  when  there  was  other  suffi- 
cient distress  on  the  premises,  whereby  plaintiff  was 
prevented  from  carrying  on  his  business  of  a  gardener, 
&c. :  and  the  declaration  then  concluded :  *^  And,  by 
reason  of  the  said  several  grievances  hereinbefore  "  8cc, 
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.  ^  the  plaintiff  during  all  the  said  several  times  aforesaid  Queen^t  liench. 

*                                              1843 
was  hindered  and  prevented  from  selling  and  supplying  '__^ 

to  divers  customers  and  other  persons  divers  large  quan-         ^'^^ 

tities  of  vegetables  and  other  things,  the  produce  of  the     Caldbcott. 

Slid  landi  and  parcel  of  the  said  crops,   goods  and 

dtttlels,  and  thereby  also  lost  and  was  deprived  of  divers 

ftms  of  money,  and  other  gains ''  &c.,  ^^  amounting  " 

&c.,  *^and  by  reason  of  the  said  several  grievances  hath 

ieen  and  b  injured  "  &c.,  ^^  to  the  amount '^  &c. 

Flea.     Not  Guilty.     Issue  thereon. 

'Xhe  cause  was  tried  before  Coleridge  J.  at  the  Devon" 

Spring  assizes,  184*2,  and  a  verdict  found  for  the 


-Zrjf,  in  the  ensuing  term,  obtained  a  rule  to  shew 
Liase  why  the  judgment  should  not  be  arrested,  on  the 
ff'^^nd  that  the  eighth  count  was  framed  in  trespass, 
••^d  therefore  misjoined.  The  Court  ordered  the  case 
^^  be  set  down  in  the  special  paper;  and  it  was  now 
*»"Sued  (a). 

*2IC  Smith  for  the  plaintiff.     Assuming  that  trespass 

'^^^Id  have  lain  for  the  wrong  complained  of  in  the 

^%hth  count,  the  plaintiff  might  waive  that  remedy  and 

*^^  incase:  and  on  that  ground,  in  Smith  v.  Goodwin{b\ 

^    ooant  not   materially  differing   from  this  was  con- 

**^^Ted  to  be  well  joined  with  counts  in  case.     It  is 

^^e  that  the  count  there  alleged  a  conversion,  and  so 

*Pp<ared  to  be  an  imperfect  count  in  trover,  whereas  no 

^^^^version  is  stated  here ;  but,  on  a  complaint  like  this, 

would  lie  in  the  more  general  form,  as  well  as  in 


C«)  Before  Lord  Denman  C.  J.|  Paltewrit  Coleridge  and  WigfUman  Ji. 
C*)  AB.^  Ad,  413. 
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the  qualified  one  of  trover ;  Branscomb  ▼•  Bridges  (a). 
In  Holland  v.  Bird  (6),  which  was  an  action  on  the  caae 
for  wrongfully  keeping  a  distress  after  tender  of  r^it 
and  charges,  Tindal  C.  J.  said :  **  If  trover  will  lie, 
which  is  only  a  subdivision  of  the  action  on  the  case,  why 
should  not  case,  also,  in  its  more  expanded  form?''  As 
was  said  by  two  of  the  judges  in  Bishop  v.  Viscounien 
Montague  (r),  ^*  one  may  qualify  a  tort,  but  not  increase 
a  tort"  \Coleridge  J.  Here  the  very  subject  of  com* 
plaint  is  the  taking :  is  there  any  instance  where  that 
has  been  so,  and  yet  it  has  been  held  that  case  lay  ?] 
Smith  v.  Goodwin  {d).  [Patteson  J.  There  a  conversion 
was  alleged.]  Here  it  is  said  that  the  defendant  wrong- 
fully withheld  the  goods.  There  is  no  doubt  that  trorer 
would  have  lain,  llie  present  form  might  be  justified 
also  on  the  ground  that  this  is  an  abuse  of  legal  process. 
Littledale  J.  says,  in  Smith  v.  Goodwin  (e) :  ^  the  seventh 
count  may  be  considered  a  count  in  case,  because  it 
alleges  that  the  defendants  vexatiously  made  the  second 
distress.  An  action  on  the  case  will  lie  against  a  man 
for  maliciously  splitting  his  cause  of  action."  Instances 
in  which  case  lies  for  a  vexatious  proceeding  at  law  are 
there  cited  in  a  note  (g).  The  gist  of  the  complaint 
here  is  not  a  trespass.  It  is  alleged  that  the  defendant 
had  taken  goods  enough  to  satisfy  the  rent  &&,  but  not 
that  satisfaction  had  been  made :  and,  that  being  so,  to 
seize  more  might  be  an  act  of  vexation,  for  which  case 
would  lie,  but  was  not  a  trespass ;  Hutchins  ▼•  CKom- 
bcrs  (A),  where  Wallis  v.  Savill  (i)   is  explained :   and 

(a)  \  B.i  C.  145.    See  Ladd  v.  TAomaj,  12  A,  i  E.  117. 
(6)  10  Bing,  15.  (c)  Cro.  BHx.  824. 

(rf)  4  B.j:  Ad,  413.  (e)  4  B.  ^  Ad,  42a 

(ff)  Page  420.,  note  (a).  (A)  1  Burr.  579.  589. 

(t)  2  Lutw.  1532. 
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this  agrees  with  the  doctrine  in  hear  v.  Edmonds  (a),  Qiteen^s  Bench. 

Ungham  ▼.  Warren  (6),  and  Hudd  v.  Ravenor  (c).     No  ' 

iigument  arises  from  the  allegation  here,  that  growing         ^'^^ 
crops  were  taken :  for  the  purpose  of  a  distress,  they     Caldicott. 
may  be  considered  as  chattels. 


.Butt  contr&«  This  is  a  count  in  trespass,  only  subject 
(o  objection  on  special  demurrer.  Where  a  trespass 
has  been  committed,  but  the  ground  of  complaint  is  a 
coKAsequential  injury,  case  may  be  brought  for  such 
iiijury,  and  the  trespass  waived;  that  was  done  in  Smith 
V.  Coodwin  (d).  But  here  the  only  subject  of  complaint 
is  ^e  actual  taking  of  the  second  distress.  Parke  J.,  in 
S99miA  V.  Goodwin  (d),  reluctantly  allowed  the  count  to 
l>^  good,  as  an  informal  count  in  trover :  here  no  con* 
^^v^'on  or  other  circumstance  proper  to  an  action  of  trover 

IS  allied ;  and  the  growing  crops  are  clearly  not  the  sub- 

• 

jeet  of  that  form  of  action :  the  analogous  cases  as  to  fix- 
tures shew  this ;  Colegravey.Dias  Santos  {e\  Mackintosh 
^-   Trotter  (g).     That  distraining  goods,  after  a  former 
distress  taken  for  the  same  rent,  is  a  trespass,  appears 
distinctly  from  Wallis  v.  Savill  (A).     Etherton  v.  Popple^ 
^DD^tf  (i)  and  Winterboume  v.  Morgan  {k)  also  furnish  in- 
stances of  the  kind  of  abuse  in  distraining  for  which  tres- 
pass is  the  proper  remedy.     It  is  not  true  that  trespass 
^sy  always  be  waived  and  the  action  framed  in  case. 
*^^^Udale  J.  said,  in  Hens^worth  v.  Fowkes  (/),  "  I  do  not 
accede  to  the  general  position,  that  whenever  there  is  a 
^^Pass,  and  also  a  consequential  damage,  the  plaintiff 

(a)  IB.  4c  ^Id.  157.  (6)  2  Brod.  ^  B.  36. 

(c)  2  Brod.  4-  B.  662.  (d)  ^  B.  ^  Jd.  413. 

(<r)  2  B.^C.  76.  {g)  3  M.i  W.  184. 

(*)  2  Lutw.  1532.  (i)  1  East^  139. 

(*)  1 1  EaU,  395.  (0  4  B.  ^  Ad.  449.  458, 
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may,  at  his  election,  waive  the  trespass  and  sue  in  case. 
If  that  were  so,  whenever  there  b  an  assault  and  a  con- 
sequent injury,  the  party  might  adopt  this  course,  and  so 
entitle  himself  to  costs  if  he  recovered  only  one  shilling 
damages."  And  Taunton  J.  in  like  manner  questioned 
the  general  position  as  to  the  right  of  waiver.  [Wighi^ 
man  J.  In  replevin  for  the  second  distress,  would  the 
statements  of  this  count  have  been  matter  for  a  plea' in 
bar?]  They  would,  if  the  plea  had  been  properly 
pleaded.  The  authorities  shew  that  a  second  distress 
may  be  taken  if,  by  mistake,  enough  was  not  seized  at 
first ;  but  that  is  not  the  present  case.  Here  the  second 
distress  is  made  partly  upon  the  same  goods;  and,  if 
there  were  any  circumstances  which  rendered  such  a 
distress  legal,  they  should  have  been  specially  stated. 
It  does  not  appear  that  the  first  distress  was  abandoned 
or  that  the  debt  was  not  satisfied  by  it :  if  it  was,  the 
second  taking  could  not  be  justified ;  Htidd  v.  lUroe^ 
nor  (a) ;  and,  consistently  with  that  case,  it  may  be 
deemed  a  trespass.  Trespass  is  the  proper  remedy  where 
an  immediate  and  not  a  consequential  injury  is  complained 
of;  Reynolds  v.  Clarke  (b) :  and  Hudson  v.  Nicholson  (c) 
and  Weeton  v.  Woodcock  {d)  were  decided  on  this  prin- 
ciple. The  point  now  before  the  court  did  not  properly 
arise  in  Branscomb  v.  Bridges  {e) ;  the  action  was  for  an 
excessive  distress,  and  the  declaration  does  not  appear 
to  have  stated  any  trespass.  The  cases  as  to  abuse  oV 
process  do  not  apply :  distress  is  not  a  legal  process, 
but  only  the  enforcing  of  a  common  law  lien  to  which  i^i 
right  of  sale  is  annexed  by  statute. 


(a)  2  Brod.  ^  B,  662. 
(r)  5  M.  tj  r.  437. 
(O  1  2?.  ^  C.  145. 


(6)  2  Ld.  Ray.  1399. 
(d)  5  M.ilir.  587. 
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JIf.  Smith   in   reply  (a).     The  count  does  not  shew   Queen*s  Bench 

184S. 


that  the  rent  had  been  satisfied  by  the  former  distress.  _ 

[Coleridge  X  I  do  not  find  it  admitted  that  any  rent  was         ^^^^ 

doc]    The  plaintiff  avers  that  the  goods  were  seized  as      Caldecott 

s  distress  for  rent,  and  does  not  deny  that  rent  was  due. 

^t  is  sufficient  for  his  case  if  the  count  does  not  shew 

^At  ■  trespass  was  committed.     If  the  former  distress 

operated  as  a  satisfaction,  the  latter  was  a  trespass ;  but 

"^^  circumstances  which  made  the  first  distress  a  satis* 

^'^on  ought  to  appear  by  pleading :  per  Lord  Ellen- 

oorough  in  Lear  v.  Edmonds  (A).     As  to  the  argument 

"**t  the  doctrine  of  waiver  might  be  extended  to  every 

<cind    of  trespass,  no  attempt  has  ever  been  made  to 

^*"'y  it  beyond  the  case  of  injury  in  respect  of  personal 

CQAttels;  but  to  that  case  it  is  always  held  applicable. 

*s  true  that  distress  is  not  strictly  a  process  of  law :  but 


*®  a.  power  under  the  law,  analogous  to  legal  process. 

Cur.  adv.  vult. 

^--C3rd  Denman  C.  J.,  in  the  vacation  following  this 

{February  1 1th),  delivered   the  judgment  of  the 

t. 

e  question  in  this  case  was   whether  the  eighth 

t  of  the  declaration  was  a  count  in  trespass  or  a 

t  in  case ;  for,  if  it  was  a  count   in  trespass,  there 

a  misjoinder,  the  rest  of  the  declaration  being  in 

The  count  states  that  the  defendant  had  dis- 

^  The  case  having  originally  come  on  by  motion  in  arrest  of  judg- 
■9  the  right  to  reply  was  disputed :  but  Lord  Denman  C.  J.  said : 
<  object  of  putting  the  case  into  the  special  paper  was,  that  it  might 
-^^.^^^^"^^ued  as  cases  in  that  paper  are.     The  motion  was,  in  form,  like  those 
^^h  come  on  in  the  new  trial  paper :   but  it  raised  what  was,  in  sub- 


<^  ^^  a  mere  argument  of  law;  and  we  intended  the  discussion  to 

^^^eed  as  such  arguments  do.** 
C*)  \  B.i  AUL  158. 

>OL.IV.    N.  S.  K 
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trained  the  growing  crops,  goods  and  chattels  of  the 
plaintiiF,  for  alleged  arrears  of  rent ;  that,  under  that 
distress,  the  arrears  of  rent  and  expences  might  have 
been  satisfied,  the  crops  and  goods  taken  being  suffi- 
cient ;  but  that  the  defendant  wrongfully  and  vexatioosly 
made  another  distress  upon  the  same  growing  crops  and 
goods  and  chattels,  and  upon  other  growing  crops, 
goods  and  chattels  of  the  plaintifiT,  for  the  same  arrears 
of  rent  for  which  the  first  distress  was  taken,  and  kept 
the  said  growing  crops  and  the  goods  and  chattels  from 
the  plaintiff 

We  are  of  opinion  that  this,  substantially,  is  a  count 
in  case  and  not  in  trespass.  The  making  a  second  dis- 
tress upon  the  goods  and  crops  which  were  already 
distrained  upon,  and  which,  for  all  that  appears  in  the 
eighth  count,  were  in  the  possession  of  the  distrainor 
under  that  distress,  for  the  same  arrears  of  rent,  seems 
to  be  a  proceeding  merely  nugatory,  and  neither  to 
benefit  the  distrainor  nor  to  cause  a  damage  to  the 
person  distrained  upon.  At  the  time  of  the  second  dis- 
tress the  plaintiiF  had  neither  the  possession  nor  the 
right  to  the  immediate  possession  of  those  crops  and 
goods,  and  therefore,  with  respect  to  them,  was  not  in  a 
condition  to  maintain  trespass. 

It  is  however  alleged  in  the  eighth  count  that  the  de- 
fendant not  only  distrained  the  crops  and  goods  already 
distrained,  and  which  were  enough  to  satisfy  the  arrears 
and  costs,  but  other  growing  crops  and  goods  and 
chattels  of  the  plaintiiF  for  the  same  arrears. 

In  substance,  the  charge  in  the  eighth  count  is  for  an 
excessive  distress;  that  the  defendant,  having  already 
taken  crops  and  goods  enough,  distrained  more,  wrong- 
fully and  vexatiously. 


\ 


VI.  VICTORIA.  181 

But,  though  trespass  might  for  such  an  injury  be  sus-  Q««m*5  Bench. 

tained,  there  is  abundant  authority  to  shew  that  case  ' 

nay  be   maintained   also ;   Branscomb  v.   Bndges  {a\  '^'^ 

Siunk  V.  aarke  (ft).  The  case  of  Smith  v.  Goodwin  {c)  is  Caldicott. 
distinguishable  from  this  in  an  important  circumstance  : 
the  defendants  had  distrained  and  abandoned  their  dis- 
tress, and  then  distrained  again  after  they  had  quitted 
possession :  but  even  in  that  case  a  count  setting  out 
those  circumstances  was  held  to  be  a  count  in  case, 
though  the  Judges  did  not  come  to  the  same  conclusion 
upon  precisely  the  same  grounds. 

As,  however,  we  think  that  in  this  case  the  eighth 
count  is  substantially  in  case,  the  rule  for  arresting  the 
jod^nient  must  be  discharged. 

Rule  discharged. 

(a)  \  B.^C.  145.  {b)  A  B.  ^  Ad.  113. 

(c)  4  J9.  jr  Ad,  413. 
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X^;;jTith.    The  Queen  against  The  Inhabitants  of  Worth* 

On  the  trial  of    /^N  appeal  against  an  order  of  justices  removing  Wit- 


an  appeal 
spondents,  to 
defeat  an 
alleged  settle- 


iiam  Worsell  and  his  wife  and  children  from   the 
parish  of  Worth  in  Sussex  to  the  parish  of  Home  in 
Mid°8emce?n*^  Surreyj  the  sessions  quashed  the  order,  subject  to  the 

opinion  of  this  Court  upon  the  following  case. 

The  respondents  had  removed  the  pauper  and  his 
then  dead,  had    family  upon  a  settlement  obtained  in  the  appellant  parish 

by  hiring  and  service  for  a  year  with  one  Thomas  Booker 


1824,  1825, 
produced  a 
book  in  which 
the  master* 


of  his  con- 
tracts with 
servants,  and 
which  con. 
tained  the  fol- 
lowing entries 
in  his  writing. 

1824 

(the  pauper) 
'*  came ;  and 
to  have  for  the 
half  year  405. 

**  September 
2<Hh.     Paid 
this  2/. 

«  October 
37th.     Ditto 
came  again, 
and  to  have 
ii,  per  week : 
to  March  25th, 
1825,  is  21 
Weeks  2  days : 
1/.  If.  ed, 

«*25th.   Paid 
this.- 

Held,  that 
these  entries 

mlsdble  either  ^'  ^^^  ^'"^^  ^^  Mr.  S/o;i£r's ;  that  he  afterwards  returned 
thriritei^"'*  and  completed  his  year's  service  with  Mr.  Sione;  and 
interest,  or  as     jj^^^^  ||g  received  his  whole  years  wages  in  one  sum  fronv 

wntten  m  the  j  o 

course  of  a 

business  or  employment,  or  as  embodying  a  contract. 

The  sessions,  in  stating  a  case  for  the  opinion  of  this  Court,  ought  not  to  direct  that,  iira 
any  particular  event,  the  case  shall  be  sent  back  to  the  sessions  for  final  determinatioiu 


in  1821.  The  appellants  admitted  the  settlement  upon 
the  hearing  of  the  appeal,  and  relied  upon  a  subsequent 
settlement,  alleged  in  the  grounds  of  appeal  to  have 
f^^^ir**  ^^^"  gained  in  the  respondent  parish  by  hiring  and 
service  for  a  vear  with  one  Thomas  Stone  in  or  about 
1824.  For  the  purpose  of  establishing  this  settlement 
the  appellants  called  the  pauper  and  his  father,  who 
both  deposed  to  the  contract  of  service  having  been  for 
a  year,  though  neither  could  recollect  at  what  wages. 
The  pauper  further  stated  in  evidence  that  he  worked 
for  Mr.  Stone  under  the  contract  for  six  months  at 
Gihsaven  Farm  in  the  parish  of  Worth;  that  he  then 
went  away  at  his  master's  request  for  about  three  weeks, 
during  which  time  he  worked  for  his  father  and  received 
remuneration  from  him,  his  boxes  and  clothes  remaining 
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Mr.  Sione  at  the  end  of  the  year.     For  the  purpose  of  Quem't  Bench. 

rebutting  this  evidence,  and  shewing  that  no  such  con-  *____ 

tract  of  hiring  and  service  for  a  year  in  fact  took  place,     '^**®  Quekk 

the  respondents  called  Mrs.  Amelia  Creasy^  daughter  of    The  Inhabiu 

Mr.Ston^,  who  proved  that  her  father  died  in   1827;        Worth. 

that  he  carried  on  the  business  of  a  farmer  at  the  farm 

m  question  for  upwards  of  twenty  years ;  that  in  the 

^urse  of  his  business  he  was  in  the  habit  of  hiring 

&nn  servants ;  and  that  his  practice  was,  when  he  did 

^  to  make  an  entry  of  the  time  and  terms  of  such 

'^^S  ^^  ^  memorandum  book  kept  by  him  for  that 

P^T>ose,  which  memorandum  book  was  returned  with 

^^    present  case.     This  book,  which  had  been  in  the 

^•'stody  of  Mrs,  A.  Creasy  from  the  time  of  her  father's 

®^^ase,  was  then  produced  and  tendered  in  evidence 

y  t\\t  respondents,  but  objected  to  on  the  part  of  the 

^F^^llants.     It  contained,  amongst  numerous  minutes 

^     t.lie  time  and  terms  of  hiring  of  farm  servants,  many 

^^J^  being  for  the  year,  and  of  payments  made  to  them 

**cspect  of  their  services,  the  following  entries  with 

Tence  to  the  hiring  and  service  of  the  pauper,  proved 

in  the  hand-writing  of  Mr.  Stone  ;  but  the  witness 

not  present  when  the  entries  were  made. 

•  April  4th,  1824.    JV.  Worsell  came ;  and  to  have  for 
half  year  405. 
^September  29th.     Paid  this  2/. 
^ktober  27th.     Ditto  came  again;  and  to  have   Is. 
^  week  :  to  March  25th,  1825,  is  21  weeks  two  days : 
'^    Is.  6d. 

^5th.    Paid  this." 

The  sessions  rejected  this  evidence,  and  quashed  the 

^^er  of  removal,  subject  to  the  opinion  of  the  Court 

^n  the  question,  whether  the  memorandum  book  con^ 

K  3 
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taining  the  above  entries  was  admissible  for  the  re8poii« 
dents  or  not  If  the  Court  should  be  of  opinion  that 
it  was,  the  appeal  was  to  be  sent  back  to  the  quartei 
sessions  to  be  reheard  (a):  if  the  Court  should  be  oi 
opinion  that  it  was  not,  the  order  of  justices  was  to  be 
quashed. 


Cobbett  and  Creasy,  in  support  of  the  order  of 
sions  (6).  This  memorandum  was  not  admissible  as  the 
entry  of  a  deceased  'person.  It  was  not  against  the 
writer's  interest :  on  the  contrary,  he  had  an  interest  in 
representing  his  farm  servant  as  hired  for  only  half  a 
year,  to  avoid  burdening  his  parish.  The  case  in  this 
respect  is  like  Rex  v.  Debenham  (c).  [Coleridge  J.  It 
was  against  his  interest  to  charge  himself  with  a  debt  oi 
2/.  Conflicting  interests  cannot  be  balanced.]  He  dis- 
charges himself  at  the  same  time.  [Coleridge  J.  Not  al 
the  same  time.  And  accounts  are  evidence  though  the 
writer,  upon  the  whole  result,  discharges  himself.]  The 
benefit  by  relieving  the  parish  from  a  settlement  woulc 
be  greater  than  the  injury  by  acknowledging  a  contrae 
for  payment  of  2/. ;  and,  if  the  entry  might,  upon  tin 
whole,  be  in  favour  of  the  maker's  interest,  the  evi< 
dence  is  inadmissible,  1  PhilL  on  Ev.  S06.  c.  7.  s.  7.  (d) 
citing  Outram  v.  Morevoood  (e).  [Coleridge  J.  His  lia< 
bility  to  the  poor  rate  might  not  amount  to  2/.]  Th< 
entry  here  is  not  a  direct  acknowledgment  of  a  debt 

(a)  Lord  Daitnan  C.  J.  obsenred,  on  this  part  of  the  statement :  **  Tli 
question  is  improperly  put.     According  to  this  practice,  we  might  hare 
case  reserved  a  second  and  a  third  time.     The  sessions  should  find  on 
way  or  the  other.     But  we  will  go  on  with  the  case.**    See  Regina  r.  Tfi 
Justices  of  Kesteven,  3  Q.  B,  810,  815.  note  ((f). 

(6)  The  case  was  in  part  heard  on  January  21st. 

(c)  2  B,i  Aid.  185.  ((f)  9th  cd. 

(«)  5  T.  R.  121. 
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but  only  a  statement  of  a  contract,  and  that  in  a  private  Qveen's  Bench. 

1843* 
document,  which  would  not  bind  the  party  writing  it,  ' 


The  certificate  in  Chambers  v.  Bemasconi  [a)  was  as  much 
a^inst  the  interest  of  the  party  making  it  as  the  memo- 
randum here ;  yet  it  was  held  not  admissible ;  and  clearly 
the  roles  of  evidence  do  not  let  in  every  writing  which 
(Day,  under  some  imaginable  circumstances,  operate  to 
^e  writer's  prejudice.     The  principal  decisions  on  this 
subject  are  collected  in  Higham  v.  Ridgway  (&),  and  the 
Eminent  upon  it  in  2  SmitVs  Leading  cases^  193 — 197.; 
^'so   in  Barker  v.  Ray  (c).     This  is  not  a  case  where 
^^  entry  has  been  made  in  the  course  of  any  duty  or 
^■nployment,  as  in  Doe  dem.  Patteshall  v.  Turford  (rf) ; 
***d,  if  it  were,  the  requisites  to  make  such  an  entry 
admissible  are  wanting;  as,  proof  that  the  entry  was 
^^^^'itcmporaneous  with  the  act;  corroborative  circum- 
^^^*ices;  and  the  absence  of  any  motive  to  misstate. 
"*-  "^  cases  in  which  entries  of  this  kind  have  been  re- 
have  several  times  been  remarked  upon  as  going 
far  that  their  doctrine  ought  not  to  be  extended, 
fe  V.  Lahee  (e),  Chambers  v.  Bemasconi  (g),  and  Doe 
Gallop  V.  Vatdes  (//),  cited  in  1  Phill.  on  Ev.  333., 
(I);  Part  1.  c.  16.  5.2.(0. 


The  Qunir 

T. 

The  Inhabit^ 
ants  of 

WOBTV. 


-'^Hait  and  Roupell^  contra.     The  question  is  not  as  to 
weight   of  the   evidence,  but   whether   it   can  be 
eived  at  all ;  and  it  was  admissible  on  the  principle 


•)\  Cro.  M.^R.  347.     S.  C.  4  Tifrwh.  531.     See  Chambers  v.  Ber^ 
^com,  1  Cro.  j-  JC  451.      S,  C.  I  Tyrwh.  335. 
K^b)  10  East,  109.  (c)  2  Russ.  63.  66,  67.  note. 

f,d)  SB.  ^  Ad,  890.  (<r)  3  New  Ca,  408.  418. 

<^>  1  Cro.  i  J.  451.  459.     S,  C.  1  Tyrhw.  335.  344. 
<A)  1  M.  ^  Rob.  261. 
(tj  8tb  ed.     The  note  is  omitted  in  ed.  9. :  toI.  i.  p.  318.  c.  7.  s.  8. 
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acted  apon  in  Higham  ▼•  Bidgtoay  {a)f  that  the  writer, 
by  making  the  entry,  furnished  evidence  against  him- 
self. [Lord  Denman  C.  J.  The  entry  here  stated  only 
what  he  had  agreed  to  pay.]  It  was  his  interest  not  to 
be  bound  at  all.  As  to  the  poor  rate,  it  is  not  probable 
that  he  had  that  in  contemplation  when  he  wrote  this 
memorandum.  The  interest  on  that  account,  therefore, 
was  not  such  a  present  interest  as  makes  evidence  inad« 
missible.  IPattesan  J.  Your  argument  would  apply 
equally  if  he  had  made  the  most  advantageous  bargain ; 
as  if  he  had  agreed  to  deliver  goods  at  a  very  high 
price.]  The  party  shews  himself  bound  to  make  a  pay- 
ment: that  acknowledgment  may  be  presumed  adverse 
to  himself.  It  is  true  that  the  entry  limits  the  amount 
which  he  is  to  pay :  but  that  might  be  said  if  he  had 
mentioned  the  most  extravagant  sum.  At  all  events,  it 
is  evidence  which  might  be  used  against  him  by  a  party 
seeking  to  enforce  the  contract.  [Coleridge  J.  If  Mrs. 
Creasy  had  stated  that  she  heard  her  father  say  that  he 
only  hired  the  pauper  for  six  months,  do  you  say  that 
that  would  have  been  evidence  in  a  suit  between  third 
parties?  This  entry  is  only  a  declaration  in  writing, 
made  after  the  time  of  contracting.]  That  does  not 
appear  by  the  statement  If  the  entry  was  made  at  the 
time,  it  is  as  if  the  master  had  written  a  separate  paper 
containing  the  terms  of  the  agreement,  and  delivered  it 
to  the  servant.  In  Outram  v.  Morewood  (b)  the  entry 
was  in  favour  of  the  right  of  the  party  making  it. 
In  Rex  V.  Debenham  (c)  the  entry  was  of  a  fact  which 
it  was  the  interest  of  the  writers  to  establish.  In  Spiers 
V.  Morris  {d)   entries   by  an   executor   charging   him- 


(a)   10  Easty  109. 
(c)  2  A  ft-  Aid,  185. 


(6)  5  T.  R.  121. 
(e/)  9  Bin^,  687. 
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^If  with  the  receipt  of  rent  (for  which  he  had  after-   Quem^t  Bmck, 


^&rds  been  obliged  to  account)  were  held  to  be  evi« 
deuce  of  the  perception  of  rents  by  him  as  executor. 
C-f^iUteson  J.  Here  the  party  charges  himself  with  an 
reement  only.  Coleridge  J.  You  must  contend  that 
m  admission  of  any  contract  takes  effect  as  a  declaration 
It  interest,  in  an  action  between  third  parties.] 
le  case  is  like  that  of  a  steward  charging  and  dis- 
'liarging  himself  by  one  set  of  entries.  ^Coleridge  J. 
lere  the  writer  does,  by  one  part  of  the  entries,  com- 
X^letely  charge  himself.]  This  evidence  is  also  main- 
^4unable  on  the  second  ground  (if  it  be  necessary  to  call 
^Jiat  in  aid),  that  the  entries  were  made  in  the  ordinary 
^course  of  employment  in  the  party's  profession,  as  in 
dem.  Patteshall  v.  Turford  (a).  The  question  ulti- 
lately  comes  to  this,  whether  there  is  a  reasonable  pro- 
lability  that  the  entry  was  a  true  one:  and  here  the 
^x)Dtents  of  the  book  and  the  general  circumstances  of 
nhe  case  support  that  probability.  (Some  observations 
^n  these  are  omitted.) 
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Lord  Denman  C.  J.  I  have  always  a  great  disposi- 
tion to  admit  any  evidence  that  can  reasonably  be  ten- 
dered :  but  there  must  be  some  limits.  In  a  case  of 
this  kind  the  entry  must  be  against  the  interest  of  the 
party  who  writes  it,  or  made  in  the  discharge  of  some 
duty  for  which  he  is  responsible.  The  book  here  does 
not  shew  any  entry  operating  against  the  interest  of  the 
party.  The  memorandum  could  only  fix  upon  him  a 
liability  on  proof  that  the  services  referred  to  had  been 
performed :  and  whether,  on  dispute,  a  jury  would  have 


(a)  3  B.  tj  Ad.  890. 
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found  him  liable  for  the  sum  entered,  or  more  or  less, 
we  cannot  say.  Nor  was  this  an  entry  made  in  the 
course  of  duty,  as  in  Doe  dem.  Patteshall  v.  Tur/brd  (a)i 
The  act  there  was  performed  by  a  prindpal  in  the  firm, 
and  not  by  a  clerk ;  but  it  was  done  by  a  person  acting 
under  the  same  responsibility ;  therefore  no  distinction 
fiivourable  to  the  respondents  arises  from  that  part  ol 
the  case. 


Patteson  J.  This  was  not  an  entry  against  the  in- 
terest of  the  maken  It  shewed  only  an  agreement, 
which  we  must  suppose  to  have  been  made  on  fair  and 
equitable  terms :  and,  on  that  supposition,  it  was  as 
much  for  the  party's  interest  to  have  the  service  as 
against  his  interest  to  pay  for  it.  At  the  time  of  making 
the  entry  nothing  more  than  an  agreement  subsisted, 
though  after  performance  the  party  hiring  would  be  a 
debtor.  As  to  the  argument  that  this  entry  was  made 
in  the  course  of  the  party's  employment,  the  writer  in 
this  case  was  a  principal :  in  Doe  dem.  Patteshall  v.  Tur* 
Jbrd  (a)  the  person  who  acted,  though  a  partner  in  the 
attorneys'  firm,  gave  the  notice  as  an  agent.  That  was 
properly  a  matter  of  employment  within  the  rule. 

It  was  suggested  in  argument  that  this  writing  might 
be  considered  as  the  contract  itself  between  Stone  and 
the  pauper.  But  it  is  not  signed  by  the  parties :  it 
is  only  a  memorandum  made  by  the  master  for  his 
own  purposes :  and,  in  a  case  referred  to  in  1  PhilL 
oti  Ev.  419.  Part  1.  c.  8.  (5),  it  is  said  that  '^  where 
an  agent  for  the  plaintiff  made  a  verbal  agreement 
with   the  defendant,   and   afterwards    put   it   down   in 


(a)  3  J9.  «jr  Ad,  890. 


(b)  9tbed. 
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vritiDg}  (which  was  not  signed  by  the  parties,)  as  a  Qu^^**  Bench. 

1845 
memorendum  to  assist  his  recollection,  such  writing  is    [___ 

not  the  best  evidence,  nor  indeed  any  evidence  of  the 

agreement,  though  it  may  be  used  by  the  agent  for  the 

purpose  of  refreshing  his  memory  "  (a).     It  is  true  that, 

in  this  case,  if  the  pauper  had  not  been  paid  according 

to  the  agreement,  this  entry,  if  he  could  have  got  at  it, 

would  have  been  evidence  agbinst  Stane^  the  employer; 

bat  still  it  was  not  the  contract,  and  would  not  have 

I'eea  evidence  for  Stone,  or  against  a  third  person. 


CoLERiDOE  J.     This  was  not  an  entry  against  the 

P&ity's  interest,  unless  the  mere  making  of  a  contract 

^  so:  and,  if  that  were  the  case,  the  existence  of  a 

^^n  tract  would  be  against  the  interest  of  both  parties  to 

'^       It  was  argued  that  we  might  enquire  whether  a 

''^Asonable  probability  appeared  that  the  entries  were 

^'*^^9  and  that  ibr  this  purpose  we  might  go  into  the 

^^on^ients  of  the  book  beyond  the  particular  entry.     But 

^»i^     question  is,  not  what  may  be  inferred  from  other 

^•^^^'ies,  but  whether  the  particular  entry,  at  the  time 

^^'^^an  it  was  made,  imported  something  contrary  to  the 

^er's  interest.     As  to  the  other  point :  it  cannot  be 

tended  that  Stone  made  these  entries  in  the  course  of 

duty.     In  Doe  dem.  Patteshall  v.  Turford  (b)  the 

'son  who  did  the  act  relied  upon  was  a  partner  in  the 

^^^ of  attorneys:  but  both  attorneys  were  equally  the 

^nts  of  the  client ;  and  it  was  the  duty  of  each  to  serve 

notices  by  himself  or  by  his  clerk.     It  was  usually 

^^ne  by  a  clerk;  but  on  the  particular  occasion  the 


^ 


(a)  See  Bex  ▼.  St,  Martinis,  Leicester,  2  A,  ^  E,  2X0,     Also  LorU 
oiUm  V.  Tomlin^  5  J.  ^  E,  856. 

(b)  3  B,  i'  Ad,  890. 
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attorney  himself  did  it ;  and,  while  so  doing,  he  was  ac- 
tually in  the  discharge  of  a  duty  to  another  person. 
This  is  an  entirely  different  case. 

WiGHTMAN  J.  The  admitting  entries  of  this  kind  is 
an  exception  to  the  general  rules  of  evidence.  The 
cases  in  which  they  have  been  admitted  are  where  the 
person  has  entered  a  receipt  of  money  for  which  he 
would  be  accountable,  or  the  payment  of  a  debt  due  to 
himself.  There  the  entry  would  be  prima  facie  against 
the  writer's  interest,  as  making  him  liable  or  discharging 
some  one  else.  But  this  is  merely  a  memorandum  of  a 
contract  to  be  performed  in  future.  When  the  entry 
is,  in  effect,  '*  I  owe  so  much,"  the  result  is  an  imme- 
diate liability  to  pay,  and  nothing  else :  but  here  the 
party  would  not  be  liable  unless  the  service  were  per- 
formed. The  argument  by  which  this  objection  was 
met  would  shew  that  every  thing  which  proves  a  con- 
tract is  against  the  interest  of  the  contracting  party. 
As  to  the  suggestion  that  this  writing  contains  the  con- 
tract, the  entry,  though  it  might  prove  a  contract  as 
against  the  master,  would  be  no  evidence  to  bind  the 
pauper,  he  denying  that  such  a  contract  had  been  made. 

Order  of  sessions  confirmed. 
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The  Queen  against  Whipp.  Wednesday, 

January  25th, 

ON  the  appeal  of  James  Whipp  against  a  rate  made  Under  stat. 
by  the  churchwardens  and  overseers  of  the  town-  c.  76.  *.  88.  the 
ship  of  aUheroe,  the  sessions  confirmed  the  rate,  subject  ^']^"i^rou''h 
^  the  opinion  of  this  Court  upon  a  case  which,  so  far  ^^  on  them- 

*  r  selves  the 

*s  regards  the  point  decided,  was  substantially  as  fol-  powers  given 

,  •'to  inspectors 

/OWs  (a).  under  Stat. 

T^  _      3  &  4  »;  4. 

X  ne  appeal  was  against  a  rate  made  by  the  respond-  c.  so.,  as  to 
ents,  dated  6th  April  IS^S,  to  raise  250/.  for  lighting  townshfp^in 
the  township  of  Clitheroe^  in  the  borough  of  Cliiheroei  ^nd  m'^^an 
and    for  carrying  into  effect  the  provisions  of  the  pa-  ^n^oo\\^% 
rochial  lighting  and  watching  act,  3  &  4  fT.  4.  c.  90.         "d  pay  a  sum 

On  the  trial  of  the  appeal,  the  respondents  proved  the      Within  the 

township  was  a 

i^te,  and  that  it  was  made  by  virtue  of  an  order  (b)  or  parochial 
vrarrant,  under  the  common  seal  of  the   borough  of  chapel,  being 
CUthe^'oe^  by  which  the  aldermen  and  councillors,  being  whwe  poorratea 
^e  council  of  such  borough,  having  taken  upon  them  pj^if^^^'.^ut 
the  powers  given  to  the  inspectors  named  in  a  certain  ^5![®.  '^?*  '^ 

o  ^  within  the 

®^^  &c.  (3  &  4  W.  4.  c.  90.),  so  far  as  the  same  related  township  two 

fr\  •!.      .        .  .  other  churches 

^he  lighting  of  the.  township,  required  the  overseers  of  the  esta- 

of  ^\  .  .  blished  church. 

^oe  poor  of  the  said  township  to  collect  and  levy,  recently  built, 

Ptii^o  1  '  r>      1     I     •         1  t*  '"^^  some  dis- 

'^   *  ^Uant  to  such  act,  250/.,  bemg  the  amount  ot  money  senting  places 

^d  and  determined  to  be  called  for  in  the  year  from  °  ^^  ^|^ 
^'^^^    February  1842,  to   17th  Febniary  1843,   for  the  "^^ei!i,'tn 

compliance 
^^  with  the  order,  was  published  in  the  first  named  church  or  chapel  only. 

fa%^^^^.  an  insufficient  publication,  under  stat  7  ^.  4.  &  1  Ftc/.  c.  45.  «.  2. :  and  that  the 
^^ght  to  be  quashed  on  appeal. 

^       ^^   The  case,  as  stated,  raised  some  points  not  here  reported,  upon  which 
^cision  was  given. 
^^i  See  sUt.  5  &  6  fr.  4.  c.  76.  «.  88. 
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purpose  of  lighting  the  said  township,  and  for  carrying 
into  effect  the  provisions  of  the  said  act  in  that  behalf 
and  to  pay  the  same  to  the  treasurer  within  three 
calendar  months  &c.  The  order  was  addressed  to  the 
overseers. 

The  rate  was  proved  to  have  been  duly  declared, 
signed  and  allowed  by  two  magbtrates,  according  to 
the  laws  in  force  respecting  the  signature  and  allowanoe 
of  rates  for  the  relief  of  the  poor.  And  it  was,  on  the 
Sunday  next  after  the  allowance,  namely  on  the  10th 
April  1842,  published  by  a  written  notice  affixed  to  the 
door  of  the  church  or  parochial  chapel  of  Si.  MickaeFsj 
in  the  said  township  of  Clitheroey  which  is  usually  called 
the  old  church,  that  being  the  only  place  where  the 
rates  for  the  relief  of  the  poor  had  theretofore  been 
published.  The  chapelry  of  Clitheroe  is  a  perpetual 
curacy  within  the  parish  of  Whalley ;  and  the  said 
church  was,  until  about  four  years  ago,  the  only  church 
or  chapel  in  connection  with  the  established  church  in 
the  chapelry  or  township :  but,  at  the  time  of  the  pub- 
lication of  the  rate  in  question,  there  were  two  other 
churches  of  the  established  church  in  the  township  of 
Clitheroe^  namely  the  church  of  St.  James^  which  bad 
been  used  for  divine  worship  for  about  three  years,  and 
another  church,  which  had  been  opened  for  divine 
worship  a  short  time  previous  to  the  publication  of  the 
rate  in  question,  but  was  not  then  completely  finished. 
There  were  also  various  chapels  for  the  religious 
worship  of  persons  dissenting  from  the  united  church 
of  England  and  Ireland^  in  the  township.  There  was 
no  other  publication  of  the  rate  in  question  than  as  above 
mentioned. 

The  township  of  Clitheroe  is  situate  within  the  muni- 
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cipal  borough  of  Qitheroe :  and  the  said  township,  at   QmieefCt  Bench, 

the  time  of  the  passing  of  the  Municipal  corporation    [__ 

act,  was  not  within  the  provisions  of  any  local  act :     ^®  Qomm 
nor  was  there  any  power  of  levying  rates  for  lighting        "Whifp. 
the  same.     The  rate  is  assessed  upon  all  the  occupiers 
in  the  township^  numbers  of  whom  live  at  a  considerable 
distance  from  the  part  of  the  township  which  is  lighted, 
'lAinely  the  part  which  is  properly  called  the  town  of 

It  was  objected,  on  the  part  of  the  appellant,  that  the 
'^■^  was  not  published  as  by  law  required.     The  Court 
^^erruled  the  objection,  and  confirmed  the  rate,  subject 
^  tli^case. 

Sir  W.  W.  FoUett^  Solicitor  General,  and  Tomlinson 

^^^^    shewed  cause.     It  was  not  necessary  to  make 

^^^     pablication  in  any  church  besides   that  in  which 

poor  rates  had   been  ordinarily  published.      By 

5  of  Stat  S  &  4  i^.  4.  c.  90.,  the  time  and  place 

^^    xneetings  to   be  held  for  determining  whether  the 

P*"o visions  of  that  act   shall  be  adopted   by  a  parish 

'^^^st  be  notified  by   "  aflSxing  a  notice  on  the  prin- 

^^paJ  outer  door  of  every  parish   church   or  chapel 

**^*iate  within  such   parish,  or  on  the  usual  place  of 

^^S^dng  notices  relating  to  the  parochial  affairs  of  any 

such  parish,  and  also  by  publication  of  the  same  in  the 

Parish  church  or  chapel,"  on  the  Sunday  before  the 

^'^^ctiog,  "  during  or  immediately  after  divine  service." 

y  ^^ct.  10,  notice  of  a  poll  is  to  be  fixed  on  the  outer 

^^^'^   of  every  parish  church  or  chapel,  or  the  usual 

*^^^  for  parish  notices,  as  before.     Sect.  15  makes  the 

**^^ '  provision  for  notice  of  the  adoption  of  the  act 

^y  one  of  these  clauses  is  satisfied  by  publication  on 

^  ^oor  of  the  place  where  parochial  rates  have  been 
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published.  By  stat  7  FF.  4.  &  1  Vict.  c.  45.  s.  2.,  <<  all 
proclamations  or  notices,  which  under  or  by  virtue  oF 
any  law  or  statute,  or  by  custom  or  otherwise,  have  been 
heretofore  made  or  given  in  churches  or  chapels  during 
or  after  divine  service,  shall  be  reduced  into  writing, 
and  copies  thereof  either  in  writing  or  in  print,  or  partly 
in  writing  and  partly  in  print,  shall  previously  to  the 
commencement  of  divine  service  on  the  several  days  on 
which  such  proclamations  or  notices  have  heretofore 
been  made  or  given  in  the  church  or  chapel  of  any 
parish  or  place,  or  at  the  door  of  any  church  or  chapel, 
be  affixed  on  or  near  to  the  doors  of  all  the  churches 
or  chapels  within  such  parish  or  place ;  and  such  notices 
when  so  affixed  shall  be  in  lieu  of  and  as  a  substitution 
for  the  several  proclaniations  and  notices  so  heretofore 
given  as  aforesaid,  and  shall  be  good,  valid,  and  effectual 
to  all  intents  and  purposes  whatsoever/'  That  proviso 
is  reasonably  satisfied  ;  the  notice  has  been  given  in  the 
customary  place  under  the  act  last  mentioned:  it  is 
sufficient  to  publish  the  poor  rate,  made  upon  a  district 
of  a  parish  maintaining  its  own  poor,  on  the  door  of 
the  church  belonging  to  that  separate  district,  though 
there  are  other  chapelries  in  the  same  parish  having 
each  its  own  chapel  (a).  The  principle  is,  that  all  parties 
interested  in  the  rate  have  practically  notice  of  the  rate. 
Under  stat.  S  &  4  f F.  4.  c.  90.  5. 73.,  a  part  of  a  parish 
may  adopt  the  act :  but  the  rule  to  be  contended  for  on 
the  other  side  would,  in  such  a  case,  make  it  necessary 
to  publish  the  rate  in  districts  of  the  parish  which  could 
not  be  interested  in  the  rate.  [^Coleridge  J.  Does  stat. 
3  &  4  ^.  4.  c.  90.  contain  no  express  provision  as  to 
the  publication  of  the  rate  ?]     Sect.  9,  under  which  the 


(a)  See  Re^na  v.  Marriott,  12A.^  E.  779. 
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amount  is  fixed,  makes  no  such  provision.    {Coleridge  J.   Qveetd  Bench. 

Do  you  say  that  no  notice  is  requisite  ?]     It  must  be    ' 

discretionary,  or  conformable  to  the  ordinary  publication     ^®  Qu««m 
of  rates :  in  either  case,  the  publication  here  will  be        Whipp. 
good.    Sect.  S3  gives  the  overseers,  for  the  piArpose  of 
<^llecting,  raising  and  levying  the  rate,  the  same  powers, 
remedies  and  privileges  as  for  "  levying  *'  money  for  the 
'^ef  of  the  poor.     [Coleridge  J.  The  foundation  of  all 
^^ois  to  be  Stat  17  G.  2.  c.  8.  s.  1.,  which  enacts  that     - 
^^  poor  rate  ^*  shall  be  esteemed  or  reputed  valid  and 
sufficient  so  as  to  collect  and  raise  the  same,*'  unless 
P^'blic  notice  of  the  rate  have  been  given  in  the  church 
^^    tlie  next  Sunday  after  its  allowance.      ^*  Levying '' 
«nci    "  raising "  seem  to  mean  the  same  thing.]     There 
'^tich  obscurity  in  the  provisions  of  stat  3  &  4  ^.  4. 
^O. :  and,  as  nothing  is  specifically  enacted  as  to  the 
<%  of  the  rate,  it  seems  enough  to  take  care  that  the 
ce  shall  be  reasonable. 


e. 


^^Jarkson  and  Whigham,  contra,  were  stopped  by  the 
vtrt 


X-ord  Denman  C.  J.     Stat  7  W^.  4.  &  1  Vict.  c.  45., 

^T  stating,  in  sect.  1,  the  expediency  of  altering  the 

le  of  giving  the  notices  required  by  divers  acts  re- 

to  highway  and  poor  rates  and  land  tax,  and 

«r  matters,  enacts,  by  sect.  2,  that  the  notices  shall 

sffixed  to  the  doors  of  ^*  all  the  churches  and  chapels 

^t.liin  such  parish  or  place."     Then,  under  stat  3  & 

^    ^*'.4.  c.  90.,  a  rate  for  the  township  is  made  which, 

^^siead  of  being   published   in   all   the   churches  and 

^*^apels  of  the  township,  is  published  in  one  only.     No- 

^ol.  IV.   N.  s.  L 
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thing  can  be  clearer  than  that  this  is  insufficient.     The 
appeal  must  prevail. 

Patteson  J.  concurred. 


Coleridge  J.    I  think  this  rate  is  as  much  within  the 
meaning  of  stat  7  W.  4.  &  1  VicL  c.  45.  as  a  poor  rate. 


WiGHTMAN  J.  concurred. 


Order  of  sessions  quashed. 


Friday^ 
January  27th. 


The  Queen  against  Morton. 


A  rule  Nisi 
having  been 
obtained  for 
an  information 
in  the  nature 
of  a  quo  war- 
ranto against 


CIR  W.W.Fdlett,  Solicitor  General,  obtained  a  rule 
in  last  term,   calling  on   George  Mortoti  to  shew 
cause  why  an  information  in  the  nature  of  a  quo  war- 
ranto should  not  be  exhibited  against  him,  to  shew  by 
^'  ^?u  ®""^*"  what  authority  he   claimed  to  be  a  councillor  of  the 

mg  tiie  oince  " 

of  councillor      borough  of  Leeds. 

of  a  borough, 

M.  resigned  By  the  affidavits  in  support  of  the  rule  it  appeared 

the  office :  on 

his  afterwards     that,  on  Ist  November  1842,  an  election  was  held  for 

shcwmff  cause 

it  appeared  that  the  West  Ward  of  LeedSi  to  elect  three  councillors  for 
^cerhluiTe-  ^^^  ward,  two  vacancies  having  been  created  by  coun- 
clected^'and"^^  clUors  going  out  in  rotation,  and  another  by  a  councillor 
*^'^  ***'"*  having  resigned.  Robat  Craveti^  Richard  Bramley^ 
notice  upon  him  George  Morton^  John  Patrick^  and  Joshua  Hobson  were 

to  accept  the 

office,  with  a      Candidates.     The   votes,  as  taken  to  fill  the  two  va- 

warning  that,  .  ,     ,  n        ^ 

in  default  of      cancies   Created    by   rotation,   were,   for   Craven  SSSf 

his  doing  so,  he 
would  be  liable 
to  a  fine. 

At,  appearing  in  this  Court  but  not  defending  his  title,  the  Court  made  the  rule  abflolute.d 
M,  paying  the  costs  of  die  application,  but  ordered  that,  if  it  should  be  necessary  to  fil^ 
the  information,  it  should  be  done  at  the  prosecutor's  expense,  and  that,  M.  now  undeitak.^ 
ing  to  disclaim  if  required,  he  should  do  so  at  the  prosecutor's  expense. 
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{or  Bromley  SAil^  for  Morton  543,  for  Patrick  540,  for  Queen's  Bench, 

Hobson  S3.    On  3d  November^  the  names  of  the  persons ' 

dected  not  having  been  published,  the  presiding  alder-     "^^^  Qoibk 
man  and  one  of  the  assessors  rejected  the  names  of  five       Mo&ton. 
voters  who  bad  voted  for  Bromley  and  Patrick.    Another 
^ote  for  Bromley  and  two  votes  for  Morton  were  also 
rejected.    This  made  the  votes  for  Brandey  and  Morton 
^ual,  namely  541 :  and  the  alderman  and  the  one  asses- 
^^9  on  dd  November^  published  the  names  of  Craven 
^^  Morton  as  the  two  councillors  elected  to  supply  the 
^''■^■iiq^  created  by  rotation.     The  five  votes  first  men- 
^oned  were   rgected  oo  the  ground  that   there  had 
^^i^  no  firesh  burgess  roll  made  out  for  the  then  cur- 
''^^t  year,  and  the  election  had  been  made  from  the  old 
^•"gess  roll,  and  that  the  five  voters  in  question  had 
<i  enrolled  in  such  roU  as  voters  in  other  wards  be- 
tbe  West  IVard,  and  had,  on  previous  elections, 
in  such  other  wards  (a).     Morton  had  made  and 
®**l>scribed  the  declaration  required  by  stat  5  Sa  6  fV.4i. 
*  ^6.  5. 50.,  and  had  acted  as  councillor. 

I^he  affidavits  in  answer  stated  the  following  facts. 

*^    Sd  November  1842,  Morton  received  notice  from  the 

m  clerk  that  he  was  elected  councillor ;  that,  in  de- 

^It  of  his  accepting  the  office  and  making  and  sub- 

ing  the  declaration,  within  five  days  after  notice, 

^ould  be  liable  to  a  fine  of  50/.  {b) ;  and  that  attend- 

would  be  given  at  the  Court  House,  on  4th  No- 

,  by  persons  duly  authorised  to  administer  the 

^^<^laration.     Morton  attended  accordingly,  and  accepted 

ce  by  inaking  and  subscribing  the  declaration ;  and 

Co)  See  stmt.  5  St  6  9F.  4.  c.  76.  t.  44.     The  ground  of  the  objection 
^^  other  YoCes  became  immaterial.      The  affidavit  also  impeached 

Yote  given  for  Morton. 
<*)  Stat  5  &  6  IT.  4.  c.  76.  s,  51. 

L   2 
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he  deposed  that,  at  the  time  of  so  doing,  he  believed 
that  he  was  legally  elected.  After  being  served  with  a 
copy  of  the  rule  nisi,  he  resigned  his  office,  by  deed 
poll  (which  was  set  out  on  affidavit),  to  the  Mayor, 
aldermen  and  burgesses:  and  the  deed  was  deposited 
with  the  town  clerk.  The  mayor,  at  the  request  of 
Morton^  had  called  a  meeting  for  the  18th  January  184S, 
and  Morton,  by  affidavit  dated  11th  Jatmary  1843,  de- 
posed  that  he  intended  to  be  present  at  such  meeting 
and  there  resign  his  office  (a) ;  and  that  he  had  given 
notice  to  the  relator  of  his  having  resigned  as  aforesaid, 
and  of  such  his  intention.  On  1st  November  1842,  the 
town  clerk  published  by  placard  a  notice  that  the  At- 
torney General  had  given  his  opinion  that  a  party  could 
not  vote  for  a  ward  after  having  selected  another  ward 
to  vote  in  on  a  former  election,  until  there  was  a  fresh 
registration,  and  that  the  alderman  and  assessors  ought 
to  reject  such  vote  if  tendered :  and  such  opinion  had 
been  read  at  a  meeting  of  the  aldermen  and  assessors 
on  31st  October  1842,  notice  thereof  having  been  given 
to  each  by  a  circular. 


Jervis  and  T.  F.  Ellis  now  shewed  cause.  Morton 
does  not  propose  to  defend  his  office:  and,  upon  the 
facts,  it  appears  that  he  is  free  from  blame.  The  re- 
signation does  not  of  itself  discharge  the  rule,  according 
to  Rex  V.  IVarlow  {b) :  nor  can  Morton  disclaim  in 
vacuo,  there  being  as  yet  no  information ;  Rex  v.  Mar^ 
shall  (c).  But  the  precedent  in  Rex  v.  Holt  (d)  may  be 
followed,   where   a  party,   appearing   to  be  free  from 


(a)  See  Rex  v.  The  Mayor  of  Rippon,  1  Ld,  Raym,  5SS, 
(6)  2  M.^  S,  75.  (c)  2  ChiU.  370. 

(d)  2  ChUt.  366. 
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blame,  was  allowed  to  disclaim  without  costs.     [Lord  Queen't  Bench. 

Detman  C.  J.    There  seems  to  be  some  mistake  in  the  * 

report  of  that  case :  unless  there  was  an  information,     '^^  Qw««h 
bow  could  there  be  any  record  so  as  to  enable  the  party       Mortoh. 
to  disclaim  ?]    The  meaning  probably  was  that  the  in- 
ibnnation   might   be   filed,   and  a  disclaimer  entered, 
without  costs.     That  may  be  done  here.     Or,  since  the 
object  of  the  relator  is  already  obtained,  and  the  re- 
si^rnation  gets  rid  of  the  plenarty,  so  that  Bramley  may 
be  admitted  or  a  mandamus  may  go  for  his  admission, 
and    the  information  thus  becomes   unnecessary,   this 
■"ul^  may  be  discharged  without  costs.     The  granting  of 
^^    information  is  a  matter  in  the  discretion  of  the 
^^^>iirt    Had  notice  of  this  motion  been  given  to  Mor- 
'o9s^  he  would  have  resigned  immediately,  and  have  ren- 
d©r>ed  all  legal  proceedings  unnecessary. 

Sir  W.  W*  FoUett,  Solicitor  General  (with  whom  was 

^  Sail)  contra.     The  relator  has  been  under  the  ne- 

^^^®sity  of  proceeding,  and  must  have  his  costs.     The 

'^^^^ Agnation  is  nugatory  if  Morton  never  was  a  councillor 

^U«    The  information  must  be  exhibited ;  and  then  the 

^^Hdant  may  disclaim:  but  there  is  nothing  in   the 

^^^  to  prevent  the  ordinary  rule  as  to  costs  from  being 

•Pplied. 


his 


^^•ord  D£NMAN  C.J.     I  think  the  relator  must  have 

cx)sts  up  to  this  time;  but,  if  an  information  be 

^'^^ssary,  the  defendant  should  be  allowed  to  disclaim 

^^*^  out  additional  expence.     He  may  undertake  so  to 
do 


^ow. 


L   3 


150 


Q-B.    HILARY  TERM, 


Volume  IF,        Patteson  and  WiGHTMAN  Js.  Concurred  (a), 
184.8. 


The  QuxiK 
Morton. 


The  following  rule  was  afterwards  drawn  up. 

<*  Ordered,  that  an  information  in  the  nature  of  a  quo 
warranto  be  exhibited  against  the  said  George  Morton, 
to  shew  ^  Slc  (as  in  the  rule  Nisi),  ^'  upon  the  several 
grounds  mentioned  in  the  rule  of  this  Court  made  in 
this  prosecution  on  the  25th  day  of  November  last ;  the 
prosecutor  hereby  undertaking  not  to  file  such  inform- 
ation unless  legally  necessary;  and  the  said  defendant 
hereby  undertaking  to  pay  to  the  said  prosecutor,  or  bis 
attorney,  the  costs  of  this  application  within  three  weeks 
next  ensuing;  the  said  prosecutor  hereby  further  un- 
dertaking, if  an  information  should  be  necessary,  to  file 
the  same  at  his  own  expence,  and  the  said  defendant 
also  hereby  further  undertaking,  if  required,  to  disclaim 
thereto,  at  the  prosecutor's  expence.  And  it  is  further 
ordered  that  the  costs  above  mentioned,  if  necessary, 
taxed  by  the  coroner  and  attorney  of  this  court'* 


(a)  Coleridge  J.  was  absent,  in  con8eq;uence  of  a  domestic  affliction. 
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Queen*t  Bench, 
1843. 


In  the  Matter  of  the  Camberwell  Rent  Charge  saiurdt^ 

AJlotment,  No.  606.  '''""''^  ''^ 

A    RULE  was  obtained  in  last  Easier  ternii  calling  If  the  half 
upon  Charles  James  Jones^  the  lessee  of  the  Camber^  ments  of  a 
*«*«*  rent  charge  allotment  606,  to  shew  cause  why  the  Und  u^nd«  the 
•'rit  for  the  assessment  of  arrears  of  the  said  rent  charge  milution°Act, 
•"ciiQient  606,  and  all  proceeding's  thereon,  should  not  ^^J  ^*^' 

■    ^  r  o  '  c7l.,  bem 

^  Set  aside  for  irregularity.  <"»««r  and  no 

•-^^  .  sufficient  dis- 

•1^  lie  writ,  dated  March  23,  1842,  and  addressed  to  the  tress  found,  the 
^o^r-iff  of  Surrey^  was  issued  under  sect  82  of  the  Tithe  rem  charge 
^^ooamutation  Act,  6  &  7  W.^.c.n.  (a).     It  recited  an  ITh^^  for 

a  period  not 

exceeding  two 

y^^VK*  by  assessment  and  writ  of  habere  facias  possessionem  under  sect.  82.  Although  he 
^*^y  swt  have  attempted  to  levy  the  arrear  by  distress,  under  sect,  81,  at  the  end  of  each, 
"~  ^~^7  but  the  last,  of  the  half  years ;  and  although  at  the  end  of  one  or  more  of  such  pre- 
'  half  years  there  may  have  been  a  sufficient  distress  for  the  amount  then  due. 


C^D  Stat  6  &  7  fF.  4.  c  71.  «.  67.  enacts :  «  That  from  the  first  day  of 

^**ar$fnezt  following  the  confirmation  of  every  such  apportionment** 

'*^^^  33,  55^  63,  &C.)  "  the  lands  of  the  said  parish  shall  be  absolutely 

^s<rli«rged  from  the  payment  of  all  tithes,  except  so  far  as  relates  to  the 

^^^*'^^y  of  any  tenant  at  rack  rent  dissenting  as  hereinafter  provided,  and 

^^^^*^  thereof  there  shall  be  payable  thenceforth  to  the  person  in  that 

^^^^It  mentioned  in  the  said  apportionment  a  sum  of  money  equal  in 

^*   according  to  the  prices  ascertained  by  the  then  next  preceding 


'''^iaement,  to  the  quantity  of  wheat,  barley,   and  oats  respectively 

^      ^^tied  therein  to  be  payable  instead  of  the  said  tithes,  in  the  nature 

'^nt-charge  issuing  out  of  the  lands  charged  therewith  ;  and  such 

,  y  sum  shall  be  payable  by  two  equal  half  yearly  payments  on  the 

^^^^y  of  Juiy  and  the  1st  day  of  January  in  every  year,  the  first  pay- 

^^    ^  except  in  the  case  of  barren  reclaimed  lands,  as  hereinafter  pro- 

12       ^»  being  on  the  1st  day  of  J\dy  next  after  the  lands  shall  have  been 


>'t|^  from  tithes  as  aforesaid,  and  such  rent-charge  may  be  recovered 
^    ^^^  suit  of  the  person  entitled  thereto,  his  executors  or  administrators, 
*'~         and  entry  as  hereinafter  mentioned.'*     "  Provided  always,  that 
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1843 
*___  Giles  Camberwell  for  a  rent  charge,  in  pursuance  of  the 


IntheMatterof  act,   and  an  apportionment  by  which   It  155.  BeL  per 

Rent  Charge.  \  \  ^ 

nothing  herein  contained  shall  be  taken  to  render  any  person  whonasoerer 

personally  liable  to  the  payment  of  any  such  rent-charge.** 

Sect.  80  enacts  that  '*  every  tenant  or  occupier  who  shall  occupy' any 
lands  by  any  lease  or  agreement  made  subsequently  to  such  commutation, 
and  who  shall  pay  any  such  rent-charge,  shall  be  entitled  to  deduct  the 
amount  thereof  from  the  rent  payable  by  him  to  his  landlord,  and  ahall  ba 
allowed  the  same  in  account  with  the  said  landlord.** 

Sect.  81  enacts  :  "  That  in  case  the  said  rent>charge  shall  at  any  time 
be  in  arrear  and  unpaid  for  the  space  of  twenty  one  days  next  after  any 
half'-yearly  day  of  payment,  it  shall  be  lawful  for  the  person  entitled  to  the 
same,  after  having  given  or  left  ten  days*  notice  in  writing  at  the  usual  or 
last  known  residence  of  the  tenant  in  possesion,  to  distrain  upon  the  lands 
liable  to  the  payment  thereof,  or  on  any  part  thereof,  for  all  arrears  of  the 
said  rent-charge,  and  to  dispose  of  the  distress  when  taken,  and  otberwiie 
'to  act  and  demean  himself  in  relation  thereto  as  any  landlord  may  for 
arrears  of  rent  reserved  on  a  common  lease  for  years ;  provided  that  not 
more  than  two  years*  arrears  shall  at  any  time  be  recoverable  by  distreat.*' 
Sect.  82  enacts :  **  Tliat  in  case  the  said  rent-charge  shall  be  in  arrear 
and  unpaid  for  the  space  of  forty  days  next  after  any  half-yearly  day  of 
payment,  and  there  shall  be  no  sufficient  distress  on  the  premises  liable 
to  .the  payment  thereof,  it  shall  be  lawful  for  any  judge  of  his  Majesty^ 
Courts  of  record  at  IVestmifuUr,  upon  affidavit  of  the  facts,  to  order  a 
writ  to  be  issued,  directed  to  the  sheriff*  of  the  county  in  which  the  lands 
chargeable  with  the  rent-charge  are  situated,  requiring  the  said  sheriff  to 
summon  a  jury  to  assess  the  arrears  of  rent-charge  remaining  unpaid,  and  to 
return  the  inquisition  thereupon  taken  to  some  one  of  his  Majesty's  Courts 
of  law  at  Westminster^  on  a  day  therein  to  be  named,  either  in  term  time  or 
vacation  ;  a  copy  of  which  writ,  and  notice  of  the  time  and  place  of  exe- 
cuting the  same,  shall  be  given  to  the  owner  of  the  land,  or  left  at  his  last 
known  place  of  abode,  or  with  his  known  agent,  ten  days  previous  to  the 
execution  thereof ;  and  the  sheriff  is  hereby  required  to  execute  such  writ 
according  to  the  exigency  thereof;  and  the  costs  of  such  inquisition  shall 
be  taxed  by  the  proper  officer  of  the  Court ;  and  thereupon  the  owner  of 
the  rent-charge  may  sue  out  a  writ  of  habere  facias  possessionem,  directed 
to  the  sheriff*,  commanding  him  to  cause  the  owner  of  the  rent-chaige 
to  have  possession  of  the  lands  chargeable  therewith  until  the  arrears  of 
rent-charge  found  to  be  due,  and  the  said  costs,  and  also  the  costs  of  such 
writ  and  of  executing  the  same,  and  of  cultivating  and  keeping  possession 
of  the  lands,  shall  be  fully  satisfied  :  provided  always,  that  not  more  than 
two  years*  arrears  over  and  above  the  time  of  such  possession  shall  be  at 
any  time  recoverable.** 
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^nvnn  was  apportioned  as  rent  charge  payable  to  the  Q^eerCt  Bench, 
^icar  on  certain  land  numbered  606  in  the  plan  annexed   * 


to  the  said  apportionment;  a  demise  of  the  rent  charge  In  the  Matter  of 
oy  the  vicar  to  Charles  James  Jones  ;  and  that,  since  the    Ren^  Charge, 
demise  and  during  its  continuance,  four  half  yearly  pay- 
i&eDts  of  the  rent  charge  so  apportioned  on  the  said  land 
htd  become  due  and  were  in  arrear  and  unpaid  to  the 
Wee;  ^'and  the  same  have  been  in  arrear  and  unpaid 
for  the  space  of  forty  days  next  after  the  days  of  payment 
v^ben  the  same  became  due  respectively^  amounting  to- 
other to  the  sum  of  3/.  125.  IcLy  and  there  is  no  sufficient 
^'s^^ess  for  the  said  half  yearly  payments  or  either  of 
^^^ vn  on  the  said  premises,  liable  to  the  payment  thereof, 
it  is  said  :  Therefore  we  command  you  that,  pursuant 
"^le  statute  in  that  case  made  and  provided,  and  by  the 
of  twelve  good  and  lawful  men  of  your  county  "  &c., 
^  be  summoned  by  you  for  that  purpose,  you  diligently 
^ess  the  arrears  of  the  amount  of  the  said  rent  charge 
%^))ortioned  on  the  said  land  and  premises  numbered  " 
*'  remaining  unpaid,  according  to  the  prices  of  corn 
directed  by  the  said  acts ;  and  that  you  return  the  in- 
isition  "  &c. 

By  the  affidavits  in  support  of  this  rule  it  appeared 

at  the  lessee,  on  the  4th  or  5th  of  October  1841,  de- 

^^anded  of  the  tenant,  on  whose  behalf  the  present  rule 

^^•vas  obtained,  arrears  of  rent  charge  for  the  last  three 

%ialf  years,  when  the  tenant  stated  that  he  had  only  held 

^he  land  from   the   preceding  January^   and   did   not 

^ink  it  right  to  pay  the  debt  of  his  predecessor;  but 

lie  offered  to  pay  the  rent  charge  for  the  half  year  ending 

in  Jvly  1841.     This  was  refused.     The  affidavits  also 

contained  statements  shewing  that  there  had  been,  at  all 
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L_  mises  to  answer  the  whole  amount  stated  in  the  writ  to 


In  the  Matter  of  ^    j 

Rent  Charge.  fhe  affidavits  in  opposition  denied  the  offisr  to  pay 
the  half  year's  rent  charge ;  and  stated  that,  on  5tli 
October  1841,  the  lessee  went  to  the  land  for  the  purpose 
of  distraining  for  the  three  half  years'  rent  charge,  there 
being  then  sufficient  distress,  but  forbore  to  distrain,  on 
the  tenant's  promise  to  pay :  and  that  he  again  went  to 
tlie  land  in  March  1842,  and  then  found  that  the  hay 
and  stock  had  been  removed  and  nothing  left  for  a  dis- 
tress but  a  roller,  the  value  of  which,  for  sale,  was  stated 
to  be  below  205.  The  affidavits  on  the  other  side  raised 
the  value  to  5/. 

The  irregularity  complained  of  was  that  the  writ  used 
the  words  ^^  there  is  no  sufficient  distress  for  the  said 
half  yearly  payments  or  either  of  thenij"  whereas  the 
affidavit  on  which  the  writ  was  granted,  after  mentioning 
the  arrears  of  three  half  years,  stated  only  that  there  was 
no  sufficient  distress  '^  for  the  said  arrears  of  rent  charge ; " 
and  it  was  therefore  contended  that  the  writ  had  not 
issued  ^^  upon  affidavit  of  the  facts  ^  according  to  sect.  82. 
But,  the  rule  not  having  been  obtained  on  reading  this 
affidavit,  the  Court  thought  that  the  objection  (assuming 
it  to  be  valid  in  itself)  could  not  be  noticed;  and  it  was 
ultimately  given  up,  the  applicant  relying  only  on  the 
want  of  authority  under  the  statute  to  issue  a  writ  for 
arrears  of  more  than  a  single  half  year. 

Sir  F.  PoUockj  Attorney  General,  Buller  and  Attree 
now  shewed  cause.  This  proceeding  is  warranted  by  the 
plain  words  of  sect.  82,  which  enacts  that,  ^^in  case  the  said 


VL  VICTORIA.  155 

rent-charge  shall  be  in  arrear  and  unpaid  for  the  space  Queen*»  Bench. 
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of  forty  days  next  after  any  half-yearly  day  of  payment,  ' 


and  there  shall  be  no  sufficient  distress  on  the  premises  IntheMauerof 

Cambekwill 

liable  to  the  payment  thereof,"  the  writ  of  assessment    Rent  Charge. 

may  issue.     The  limitation  imposed  by  sect.  81  is,  <<  that 

not  more  than  two  years'  arrears  shall  at  any  time  be 
recoverable  by  distress.**  To  support  the  present  ob- 
jectbn,  **  two  years  "  must  be  read  as  "  half  a  yean** 
It  cannot  have  been  meant  that  the  owner  of  a  rent 
charge  should  be  obliged  to  distrain  at  the  end  of  a  single 

^f  year,  however  small  the  sum  in  arrear  might  be. 

Sir  fV.  W.  Folletty  Solicitor  General,  contra.     The 

'^^'^e  rule  must  prevail  for  small  and  for  great  sums.  This 

^^estion  now  is,  not  as  to  the  power  of  distraining,  but  as 

^he  circumstances  under  which  the  owner  of  a  rent 

*^^rge  may  seize  the  land.     Thatpowef  is  given  if  there 

not  a  sufficient  distress.    It  is  consistent  with  the  writ 

^t  there  may  have  been  a  sufficient  distress  at  the  end  of 

^h  successive  half  year.    Can  the  owner  of  a  rent  charge 

luntarily  allow  the  arrears  to  accumulate  and  at  last 

ize  because  there  is  not  enough  on  the  land  to  answer 

arrear  of  a  year  and  a  half?     The  language  of  the 

rit  itself,  ^*no  sufficient  distress  for  the  said  half  yearly 

yments  or  either  of  them,'*  seems  to  admit  that,  if  there 

ere  enough  to  satisfy  one  such  payment,  the  proceeding 

^Xvould  be  unwarranted ;  and  it  may  fairly  be  concluded 

9rom  the  affidavits  that  there  would  have  been  sufficient 

distress  for  one  half  year. 

Lord  Denman  C.  J.     This  is  an  important  question. 
The  statute,   in  my  opinion,   would  be  a  nuisance  if 
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1_  application;  and  I  think  it  is  not  to  be  construed  ac- 


^CA**iwrwr*'^°^  cording  to  the  rule  suggested.  Its  meaning  is,  that 
Rent  Charge,  the  Owner  of  a  rent  charge,  if  he  does  not  delaj 
his  remedy  so  as  to  extend  it  over  more  than  two 
years,  may  recover  all  the  arrears  by  the  process  de- 
scribed in  sect.  82 :  and  this  though  at  the  end  of  each 
half  year  there  may  have  been  sufficient  distress  for  the 
arrear  then  payable.  This  is  too  clear  for  doubt;  and 
the  reasonableness  of  the  construction  is  obvious.  The 
rule  must  be  discharged. 

Patteson  J.  The  remedy  given  by  this  act  for  the 
recovery  of  rent  charge  is  by  distress  under  sect«  81, 
provided  that  not  more  than  two  years'  arrears  shall  be 
so  recoverable,  and,  in  default  of  such  distress,  by 
seizure  and  possession  of  the  land  under  sect  82,  pro- 
vided that  **  not  more  than  two  years'  arrears  over  and 
above  the  time  of  such  possession  shall  be  at  any  time 
recoverable."  Why  should  one  section  be  construed 
differently  from  the  other  ?  There  is  no  reason  to  sup- 
pose that,  although  a  party  might  distrain  for  an  arrear 
of  two  years,  the  legislature  uitended  that  he  should 
not  enforce  the  remedy  under  sect.  82  unless  he  at* 
tempted  to  distrain  at  the  end  of  a  single  half  year,  and 
no  distress  were  found.  The  construction  of  both 
clauses  must  be  the  same.  In  the  case  of  proceedings 
on  a,  vacant  possession  (a),  it  never  was  contended  that, 
if  the  landlord  omitted  to  enforce  his  remedy  at  the  end 
of  a  first  year,  he  could  not  avail  himself  of  it  after- 
wards. 

(a)  Stat.  11  G.  2.  c.  19.  s.  16. 


iu 
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WiGUTMAN  J.  (a).    Sects.  81  and  82  must  receive  the  Queen*s  Bench. 

same  construction ;  and  cases  of  hardship  are  provided  ' 

for  by  the  clauses  limiting  the  recovery  to  two  years'  ln^b«  Matter  of 

arrears*  ^"*  Charge. 

Rule  discharged. 

(a)  Culendge  J.  was  absent  in  consequence  of  a  domestic  affliction. 


^^  Queen  against  Abrahams  and  Others,  the  ^<>«<%» 

F  Jonwtry  SOth. 

eoffees  of  the  Otteky  St.  Maky  Charities. 


J^^NRY  BEAUMONT,  by  his  will,  dated  March  A"  !ndi»idud 

•*-^  '      •'  '  conveyed  lands 

17th,  1590,  directed  that  800/.  should   be   era-  to  private  per- 

^1  sons  in  trust  to 

r'Oy^j  in  the  purchase  of  land,  of  which  land  he  gave  distribute  the 

to      •.-■  r       'ot*  periodi- 

^Oe  poor  of  Ottery  St.  Mary^  Devon^  5L  a  year  for  caliy  among  the 
^^^»  and  made  his  wife  Elizabeth  executrix.     The  said  tain  parish. 
'^^^^^^beth^  **  in  performance  of  the  said  will,  and  for  the  ^ided  that  a'*^ 
«»>^--ial  trust  and  confidence  which  she  reposed  in  the  ^tp^if^J^ 
^e  persons  therein  named,  then  inhabitants  of  the  *»»d  should 

*^  account  to 

I  and  parish  of  O.  St.  M,  that  they  and  their  heirs  the  parishioners 

firom  time  to 

assigns  would  be  faithful  in  disposing  of  the  rents  for  time ;  and  that 

^       relief  and  succour  of  the  aged  and  impotent  poor  which  there 

^le  which  then  were  and  thereafter  should  be  inhabit-  locks  and  three 

in  the  said  town  and  parish,  by  her  deed  indented,  ,^^n  in"the 

^Dg  date  1st  Jime,  36  Eliz.,  granted  and  enfeoffed  fo"teep*i^ 

writings  and 

ots,  and  trust  monies  unexpended ;  oile  key  to  be  kept  by  the  receiver,  another  by  the 

mbent  or  curate,  and  the  third  by  one  of  the  churchwardens.     An  information  was 

^"wards  exhibited  in  Chancery,  praying  that  a  scheme  might  be  approved  of  for  the 

u«  management  of  the  charity  and  application  of  the  funds ;  and  a  scheme  was  accord- 

y  prepared  and  decreed,  regulating  the  matters  referred  to  in  the  above  prayer,  but 

^^Dg  no  mention  of  the  coffer  or  keys.     On  motion  for  a  mandamus  to  the  trustees  to 

"^ver  one  key  to  the  churchwardens : 

^leld,  that  the  claim  of  the  churchwardens  was  not  merely  equitable,  but  that  they  had 
^^gil  right  which  might  be  enforced  by  mandamus.     Also, 
^eld,  no  objection  to  the  rule  that  the  charity  was  a  private  institution. 
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unto "  twelve  trustees  and  their  heirs  certain  lands  and 
tenements,  *^  upon  trust  to  apply  the  rents  thereof  first 
in  defending  all  titles  and  claims  that  should  be  made 
to  the  same  by  any  person  whomsoever,  and  to  distribute 
the  residue  of  the  said  rents  yearly,  quarterly,  monthly 
or  weekly  for  ever,  as  need  should  require,  amongst  the 
most  aged,  impotent  and  poor  people  inhabiting  within 
the  said  parish  of  O.  &.  M,  in  such  manner  as  the  said 
trustees  should  think  most  convenient."  There  was  a 
provision  for  appointing  new  trustees  when  it  should 
be  necessary,  and  a  receiver  of  the  rents,  to  be  elected 
for  the  year,  who  was  to  render  his  account  to  the  par- 
rishioners  at  a  stated  time.  **  And  it  was  provided  that 
a  coffer,  of  which  there  should  be  three  locks  and  three  . 
keys,  should  remain  in  the  parish  church  of  Ottety  for 
keeping  all  writings  and  accounts,  and  the  trust  moneys 
remaining  unexpended ;  one  of  such  keys  to  be  kept  by 
the  receiver  during  his  year,  the  second  by  the  parson, 
vicar  or  curate  there,  and  the  third  by  one  of  the 
churchwardens." 

A  rule  nisi  was  obtained  in  last  Michaelmas  term, 
calling  upon  the  then  feofiPees  to  shew  cause  why  they 
should  not  deliver  up  one  of  the  said  keys  to  the  church- 
wardens. The  aflBdavit  on  which  the  rule  was  moved 
for  alleged  the  making  of  the  above  will  and  deed,  and 
set  forth  the  material  parts ;  and  stated  further  that  the 
churchwardens  had  demanded  the  key  of  the  feoffees, 
who  refused  it,  saying  that  they  did  not  feel  justified  in 
giving  one  to  any  person  not  a  member  of  the  trust. 

The  aflBdavits  in  answer  stated  that  an  information 
had  been  filed  in  Chancery  against  the  feoffees,  praying 
that  it  might  be  referred  to  one  of  the  Masters  to  ap- 
prove of  a  scheme  for  the  future  regulation  and  manage- 
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moneys ;  and  that  such  further  and  other  orders  and  di-   

Kctions  might  be  given  for  the  conduct  and  management     1^«  Queck 
of  the  said  charity,  and  in  respect  of  the  other  matters  and     Abrahams. 
things  in  the  information  before  stated,  as  the  nature  of 
the  case  might  require.     It  was  further  deposed  that  the 
Miaster,  in  1829,  reported  to  the  Court  his  approval  of  a 
^eine;  and  the  Court,  m  18S0,  decreed  that  the  cha- 
nties in  question  in  the  cause  ought  to  be  established  and  • 
'^'7?<>Jated,  and  the  accruing  and  other  rents  distributed, 
^c^^rding  to  that  scheme ;  which  had  since  been  done. 
^c  scheme  was  annexed  to  the  affidavits :  it  contained 
^rious  directions  for  the  management  of  the  affairs  and 
">stribution  of  the  revenues  by  the  trustees  and  the  re- 
ceiver  to  be  elected  by  them,  who  was  to  give  security 
*^  and  account  to  the  trustees  yearly.     The  scheme 
"^^e  no  mention  of  the  coffer  or  keys,  or  of  the  church- 
wardens, and  contained  nothing   that   had  any  direct 
reference  to  the  subject  of  the  present  application. 


cmpas  Serjt.  and  Kelly  now  shewed  cause.     This  is 

^^  application  to  compel  the  execution  of  a  private  trust, 

*    iTiatter  peculiarly  for  the  Court  of  Chancery,   and 

^aich  that  Court  has  regulated  by  a  scheme,  taking  no 

*iotice  of  the  point  now  insisted  upon.     The  effect  of 

^    proposed  mandamus  would  be  to  overthrow  that 

gement.     It  is  not  shewn  that  at  present  any  key 

^hest  exists ;  the  substantial  object  of  this  rule  is 

^*^    a  chest  may  be  kept  in  which  money  and  docu- 


shall  be  deposited,  and  that  the  churchwardens 
^   liave  access  to  these.     The  Court  will  not  interfere 
uch  a  purpose.     [Lord  Denman  C.  J.     Only  two 
ago  we  ordered   a  mandamus  to  the  master  of 
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'        an  instrument  of  presentation  (a).     That  was  the  case 


The  Qbeik  of  a  private  charity.]  The  right  there  was  a  right 
Abrasams.  at  law.  [Lord  Denman  C.  J.  A  mandamus  lies  tc 
restore  the  minister  of  an  endowed  dissenting  chapel 
yet  the  foundatoin  there  is  private.]  That  right  ii 
of  a  legal  character.  In  Rex  v.  The  Marquis  of  Stqf- 
Jbrd{b\  where  the  application  was  for  a  mandamus 
to  allow  and  present  a  person  to  the  ordinary  to  b< 
stipendiary  priest  or  curate  of  an  endowed  chapel,  ii 
order  that  he  might  obtain  the  ordinary's  license,  hi 
having  been  elected  by  the  inhabitants  of  a  town  ii 
whom  that  power  was  vested,  Lord  Kenyan  said :  ^*  I 
seems  as  if  the  inhabitants  have  only  an  equitable  right 
If  so,  this  Court  cannot  interfere  at  all ;  or  if  the  inhabi 
tants  have  a  legal  right,  such  right  may  be  asserted  ii 
a  quare  impedit."  Buller  J.  added  :  ^*  It  appears  to  mi 
on  these  affidavits  that  this  is  a  trust,  and  therefore  thai 
the  remedy  is  in  a  court  of  equity.  A  party  applying 
for  a  mandamus  must  make  out  a  legal  right."  Lord 
Ellenborough  lays  down  the  same  rule  in  Rex  v.  7^ 
Archbishop  of  Canterbury  (c).  Here  keeping  the  chest 
and  keys  is  one  of  the  trusts  of  the  deed,  and  not  to  be 
enforced  in  this  manner.  It  is  not  sworn  that  any  chest 
or  key  has  ever  been  provided.  If  a  key  exists,  detinue 
may  be  brought  for  it. 

Rogers  contr^.  This  is  so  far  a  private  institution, 
that  the  funds  are  provided  by  an  individual.  But 
duties  connected  with  the  administration  of  such  char- 
ities have  been  enforced  by  mandamus  in  many  instances ; 

(a)  Regina  v.  Kendall,  1  Q.  B,  366.  (6)  3  T.  R,  646. 

(c)  8  Eastj  213. 
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as  in  those,  already  cited,  of  dissenting  ministers,  and  in  Queen*s  Bench. 


the  cases  6f  lecturers,  and  persons  holding  oflBces  in  col- 
leges. As  to  the  claim  being  equitable,  the  only  real  ces- 
toi  que  trusts  here  are  the  poor.     In  the  proceedings  in 
Chancery  the  churchwardens  were  not  before  the  Court; 
^t  had  they  any  equitable  rights  to  enforce.     The  suit 
VAs  on  behalf  of  the  inhabitants,  and  regarded  the  entire 
Quinagement  and  application  of  the  funds.     If  the  pre- 
^^t,  motion  were  as  general  in  its  objects,  the  argument 
^icst  it  might  be  well  founded. 

I^rd  Denman  C.  J.   I  think  the  claim  of  the  church- 

^  v^cJen  to  have  a  key,  as  being  one  of  the  parties  named 

^  ^lie  deed  for  that  purpose,  is  a  legal  right.     It  is  inde- 

pei:^€3ent  of  the  general  administration  of  the  funds.   The 

Court  does  interfere  in  the  case  of  dissenting  ministers, 

ind   in  other   instances  where   the  establishments  are 

private.     It  is  true  that,  in  Ex  pane  the  Trustees  of  the 

^**ghy  Charity  (a),  a  mandamus  to  pay  certain  persons 

^  increased  allowance  was  refused :   but   that  would 

clearly  have  been  an  interference  with  the  administration 

of  the  funds.     We  need  not  hear  you  farther  on  this 

point.     But  we  wish  to  be  satisfied  whether  or  not  the 

'ate  churchwardens  had  a  key. 

After  some  further  discussion  on  the  affidavits, 

■*^^  Court  (b)  granted  a 

Rule  absolute. 

^^      "^-ord  Denman  C.  J.  and  Wightman  J.     PaUeson  and   Coleridge  Js. 
*^Tt  in  the  decision,  being  interested  in  the  result. 


1843. 


Tlie  QuBEN 
Abeahams. 


^«>x-. 


IV.  N.  S.  M 
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Monday, 
January  30th. 


The  Queen  against  The  Bristol  and  Exetei 

Railway  Company. 


Where  an  act 
of  parliament 
empowers  a 
company  to 
execute  works, 
and  prescribes 
the  manner  in 


A   RULE  was  obtained   in  Michaelmas  term,   184 
{November  21st),  calling  upon  the  Bristoland  Exet 
Railway    Company   (incorporated  by  stat.  6  &  7  W^. 
r.  xxxvi.,  local  and  personal,  public)  to  shew  cause  w! 
shall^bedone  a  ^  Hiandamus  should  not  issue,  commanding  them  " 

excavate  and  restore  part  of  a  turnpike  road  on  be 
sides  of  a  certain  bridge  or  viaduct  made  by  the  ss 
company  across  the  Taunton  and  Kingston  road  in  ^ 
parish  of  Taunton  St,  James"  See,  "  to  its  former  breata 
previous  to  the  excavations  and  alterations  made  in 
said  road  by  the  said  company;  and  to  restore  s 
make  convenient  the  footpath  on  the  side  of  the  s 
road  according  to  the  provisions  of  the  act "  (6  &  7 


party  wishing 
to  enforce  the 
proper  execu- 
tion by  man- 
damus must, 
after  the  work 
is  completed, 
specifically 
require  the 
company  to 
perform  those 
things  which, 
according  to 
his  view,  the 
act  enjoins. 

So  held  under  4,  c.  xxxvi.),  "and  to  restore  and  make  a  certain  part 
£xeter  Railway  the  turnpike  road  opposite  a  house  occupied  by  Richa> 
c.  x'xxvi.  Autton  in  the    Taunton  and  Kingston  Road  in  the  sai 

Unless  such 
demand  be 
made  after 
completion  of 
the  work,  and 
compliance  be 
refused,  in 
,  terms  or  vir- 
tually, a  man-    restore  and  make  the  turnpike  road  and  the  footpath  < 

be  granted,        the  side  thereof  called  the  Taunton  and  Cheddon  roi 

statute  harbecn  ^^  ^^  Said  parish  to  their  full  former  breadth  as  t 

obeyed  ^and"      Same  respectively  were  previous  to  the  excavations,"  & 

*^^nfd  aUmtted  "  ^^cordiug  to  the  provisions  "  &c. ;  "  and  to  incres 

time  for  the 

performance,  which  time  has  elapsed. 

Complaint  made  while  the  work  is  proceeding,  though  a  proper  precaution,  does 
excuse  the  omission  of  a  specific  demand  aAer  the  completion. 


parish  of"  &c.  ^*to  its  full  former  width,  and  to  restoi 
a  footpath  on  the  western  side  of  the  said  road,  as  th 
same  respectively  were  previous  to  the  excavations,"  &c 
"  according  to  the  provisions  of  the  said  act ;  and 
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the  height  of  a  bridge  or  viaduct  erected  by  the  said  Cora-  Qveen*s  Bench. 

1  qaq 

party  across  the  Taunton  and  Kingston  road  in  the  said  * 


parish  to  the  full  height  of  sixteen  feet  from  the  surface 
of  such  road  to  the  centre  of  the  floor  of  the  said  viaduct; 
and  also  to  construct  and  make  an  arched  bridge  instead 
oF   tlie  present  viaduct^  and  such  a  bridge  as  may  be 
venient  for  passengers  and  carriages,  and  to  make  a 
r  and  convenient  footpath  under  the  same,  accord- 
ing  to  the  provisions  "  &c. ;  ^^  and  to  make  and  erect  a 
good  and  sufficient  fence  on  each  side  of  a  bridge,  and 
of  ^lie  approaches  to  the  same,  erected  by  the  said  Com- 
part j  upon   the  Milverton  and  Minehead  road  in  the 
p&rish  "  &c« ;  *^  and  also  to  build  and  make  a  good  and 
substantial  bridge  over  the  River  Tone  on  the  London 
and  Bridgewater  road  at  Bathpool  in  the  parish  of  West 
'"^'^^Um  in  the  said  county,  and  to  make  a  good  and 
s'lfficient  fence  on  each  side  of  the  said  bridge  and  or. 
"®  sides  of  the  approaches  to  the  same  which  have  been 
'^ade  by  taking  and  raising  the  same  road,  according  to 
*«  provisions  "  &c. 
Tile  statute  (sect  8)  gave  the  Company  power  to  enter, 
^^  and  use  lands,  and  to  carry  their  works  across  roads 
^*      Sect.  114  enacted  that,  when  the  Company  should 
^^^  any  bridge  for  carrying  the  railway  across  a  public 
''^^age  road,  the  span  of  the  arch  should  be  of  such 
^^Ii  as  to  leave  a  clear  space  of  fifteen  feet  under  the 
^'^  »  and  of  the  height  of  sixteen  feet  from  the  surface  of 
^^^  road  to  the  centre  of  the  arch.     Sect.  115  enacted 
'^  ^  %   where  any  bridge  should  be  erected  for  carrying 
turnpike  road  over  the  railway,  the  road  over  such 
S^  should  be  of  such  width  as  to  leave  a  clear  space 
fteen  feet  between  the  fences.    Sect.  118  enacted: 
at  in  all  cases  wherein,  in  the  exercise  of  any  of  the 
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powers  hereby  granted,  any  part  of  any  carriage  or 
horse  road,  railway  or  tram-road,  either  public  or  pri- 
vate, shall  be  found  necessary  to  be  cut  through,  raised, 
sunk,  taken,  or  so  much  injured  as  to  be  impassable  or 
inconvenient  for  passengers  or  carriages,  or  to  the  per- 
sons entitled  to  the  use  thereof,  the  said  Company  shall, 
at  their  own  expense,  before  any  such  road  shall  be  so 
cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid, 
cause  another  good  and  sufficient  road  (as  the  case  may 
require)  to  be  set  out  and  made  instead  thereof  and 
such  new  road  shall  be  as  convenient  for  passengers  and 
carriages  as  the  said  road  so  to  be  cut  through,  raised, 
sunk,  taken,  or  injured  as  aforesaid,  or  as  nearly  so  as 
may  be;  and  where  the  road  cut  through,  raised,  sunk, 
or  injured  shall  be  a  turnpike  road,  the  substituted  road, 
if  temporary,  shall  be  set  out  and  made,  and  the  prin- 
cipal road  shall  be  restored,  within  six  calendar  months 
after  the  commencement  of  the  operation." 

The  present  application  was  made  by  the  trustees 
of  the  Taunton  turnpike  roads  in  the  county  of  Somerset^ 
who  by  their  affidavits  complained,  in  substance,  that  the 
Company  had  made  a  viaduct  crossing  the  road  from 
Taunton  to  Kingston^  not  by  an  arch,  but  by  a  horizontal 
floor  resting  upon  piers,  and  improperly  constructed: 
that  the  passage  underneath  was  of  insufficient  height 
and  width,  and  not  carried  in  a  proper  direction :  that 
the  turnpike  road  on  each  side  of  the  viaduct  had  been 
improperly  narrowed,  and  the  footpaths  impaired  and 
made  less  convenient:  and  that  the  Company  had  incon- 
veniently lowered  and  altered  the  turnpike  road  on  th 
north  side  of  the  viaduct  at  a  place  opposite  the  hous 
of  one  Richard  Autton^  and  in  a  line  leading  towards^ 
Cheddon. 
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"  That  the  trustees  highly  disapproved  of  and  ob^   Quem*t  Bench 


jected  to  these  alterations ;  and  that  this  deponent  Robert 

NobU  Christmas "   (surveyor  to  the  trustees),   "  while 

the  works  were  in  progress,  expressed  to  the  Company 

"is  disapproval  of  the  same ;  and  that  the  trustees  have 

frequently  called  on  the  Company  to  comply  strictly  with 

Ae  provisions  of  their  said  act.     That  more  than  six 

'^nths  have  elapsed  since  the  Company  commenced  to 

Sink  and  alter  the  said  road  on  the  north  and  south  side 

^'  the  said  viaduct,  and  also  since  they  commenced  to 

lower  and  alter  the  several  roads  above  mentioned,  the 

o'le    opposite  to  the  house  occupied  by  Richard  Autton 

^^^    the  other  leading  towards  CheddonJ*     "  That  the 

^^^*"al  roads  so  lowered  and  sunk  by  the  said  Company 

^^^     not  as  convenient "    &c.  "  as   the  said  roads  so 

lo^r^j^  and  taken  were  before  the  said  excavations  and 

alterations." 

Soot  80  of  the  Company's  act  required  them  to 
*>uilcl  in  a  proper  manner  two  good,  firm  and  sub- 
^ta^^tial  bridges  or  viaducts  of  brick,  stone  or  iron  at 
tile  points  where  the  railway  crossed  certain  parts 
^*  the  River  Tofie,  The  affidavits  alleged  that  the 
^^^^^npany  had  built  an  imperfect  and  insecure  bridge 
^^'^'*  the  said  river,  specifying  the  defects.  They  also 
^^'^plained  that  a  bridge  built  by  the  Company  over 
'  Milverton  and  Miiiehcad  road  was  unsafe.  And 
^^^  added,  "  That  the  trustees  have  expressed  to 
Company   their   disapproval   of  all   those   several 
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^  on  various  occasions. 


>» 
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~*^^he  affidavits  on  behalf  of  the  Company  answered 


*5»» 


complaints  in  much  detail ;  and  stated  that  the 
over  which  the  first  mentioned  viaduct  passed  was 
^*^tied  in  July  1842,  and  thoroughly  repaired  in  the 
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following  November.  And  deponents  (two  of  whom 
were  Mr.  Brunelj  the  Company's  principal  engineer,  and 
TAt.  Englandj  their  resident  surveyor)  stated  that,  to  the 
best  of  their  recollection  and  belief,  they  never  had  any 
notice  from,  or  on  behalf  of,  the  trustees  of  any  objection 
on  their  part  to  any  of  the  Company's  said  works  on  any 
of  the  aforesaid  roads  while  the  same  were  in  pro- 
gress or  since,  except  the  following  letter  from  tbe  clerk 
to  the  trustees,  addressed  to  Mr.  Brunei. 

«  Sir,  "  Taunton^  4th  October,  1842. 

^  In  a  letter  received  in  August  last  from  Mr.  Ward  of 
Bristol,  addressed  to  me  as  clerk  to  the  trustees  of  the 
Taunton  Turnpike  Roads,  respecting  certain  alterations 
made  on  the  said  roads  by  the  Bristol  and  Exeter  Rail* 
way  Company,  it  was  intimated  by  Mr.  Ward  that  it 
might  be  expedient  to  communicate  directly  with  you, 
in  whose  department  rather  than  his  he  stated  such 
matter  to  be.  In  furtherance  of  that  suggestion,  and 
also  because  the  trustees  understand  that  you  are  about 
to  order  certain  alterations  to  be  made  in  the  works  on 
the  roads  in  question,  and  that  there  may  be  a  clear  un- 
derstanding between  the  directors  of  the  Bristol  and 
Exeter  Railway  Company  and  the  trustees,"  [I  have] 
"  to  state  to  you  the  following  grounds  of  com- 
plaint. The  Company  have  constructed"  &c  (The 
letter  then  described  the  lowering  and  narrowing  of  the 
roads  by  the  Company's  works  as  above  stated,  and  as 
mentioned  in  the  rule  nisi.)  **  The  trustees  require  that 
the  roads  so  lowered  or  altered  by  the  Company  should 
be  formed  so  as  to  leave  the  bed  of  the  same  of  its 
original  width,  and  that  the  footpath  should  be  restored. 
The  trustees  also  complain  that  the  Company  have  not 
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made  a  footpath  under  the  arch  of  the  said  bridge  or   Qvem*s  Bench, 

by  means  of  a  tunnel  by  the  side  of  the   bridge ;  and  ' 

the  trustees  hope  the  latter  plan  will  be  adopted  for  the 

sake  of  greater  safety  to  passengers.     The  object  of  the 

above  statement  to  you  is  to  request  you  to  inform  the 

trustees  without  delay  whether  you  propose  making  any 

and  what  alterations  in  the  present  works  so  as  to  obviate 

Ae  above  complaints." 

The  answer  of  Mr.  Brunei^  dated  5th  October  184*2, 
^gan  by  stating  that  he,  acting  on  the  part  of  the  Com- 
P^ojr,  had  made  every  endeavour  to  efiPect  the  alteration 
which  seemed  necessary  with  as  little  inconvenience  to 
"^^  public,  and  to  render  the  road  when  completed  as 
P^^'^Jec^  as  possible.    He  then  excused,  in  some  respects, 
the   alleged  deviations  from  the  act,  and  stated  that  some 
®*  t.hc  inconveniences  complained  of  had  been,  and  others 
^^«"^  about  to  be,  removed.     He  then  added  :  "  In  con- 
clusficn,  I  must  repeat  my  assurance  that  there  is  every 
ciesire,  in  executing  the  works  which  are  authorized  and 
*"^^^'ired  by  our  act,  to  cause  as  little  inconvenience  as 
possible  to  the  public:  butatthe  same  timeyou  will  readily 
*^««nit  the  impossibility  of  effecting  a  change  of  any  sort 
^  ^'^e  satisfaction  of  every  body,"    **  The  railway  and  the 
^''^pike  road  are  both  public  thoroughfares;  and  in  con- 
^^ting  the  former  we  are  authorized  to  cross  and  alter 
*^lter  in  certain  manners  laid  down  by  the  act.     We 
'   generally,  however,  not  restricted  ourselves  to  the 
-    compliance  with  the  terms  of  the  act,  but,  by  ar- 


^^v, 


S^ment  with  the  trustees,  or  others  interested,  effected 
l^urposes  with  less  inconvenience  to  the  use  of  the 
than  might  have  been  created.  I  trust  this  will 
^^nsidered,  and  that  we  shall  be  encouraged  rather 
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than  deterred  in  following  this  course.  I  had  fuUy  in- 
tended to  have  waited  upon  the  trustees,"  8cc.  "  I  was 
particularly  anxious  to  have  impressed  upon  the  trustees 
that  their  wishes  could  be  generally  much  more  easily 
met  by  my  receiving  them  in  any  shape  but  that  of  a 
positive  demand)  containing,  possibly,  all  the  requirements 
that  the  several  individuals  of  a  numerous  body  can 
suggest,  without  much  regard  of  course  to  the  cost  which 
may  fall  upon  us,  and  which  demands,  with  every  desire 
to  oblige,  we  might  be  driven  wholly  to  resist,  as  in  such 
shape  we  could  not  admit  our  liability. 

« I  am,  Sir,"  8tc. 
Mr.  Brunei  deposed  that  he  had  had  no  reply  to  this 
letter,  nor  any  further  communication  from  the  clerk  to 
the  trustees,  or  on  their  behalf.  And  it  was  deposed 
that  neither  Mr.  Brunei  nor  the  resident  engineer  who 
superintended  the  Company's  works  ever  saw  or  heard 
from  the  surveyor  to  the  trustees,  except  once  at  an 
accidental  meeting;  and  the  party  who  then  conversed 
with  him  did  not  recollect  that  he  expressed  any  disap- 
probation of  the  works. 


Sir  TV,  TV.  Follett^  Solicitor  General,  and  Talbot  now 
shewed  cause,  and  contended  that  the  affidavits  did  not 
properly  shew  a  specific  demand  by  the  trustees  that 
the  works  pointed  out  by  the  rule  should  be  done,  or  a 
definitive  refusal  by  the  Company  to  do  them. 


Kelly  and  Kinglake^  contrai.  Assuming  that  no  spe- 
cific demand  appears,  the  act  itself  supplies  the  place  of 
a  demand.  For  instance,  when  the  act  requires  that  a 
viaduct  shall  cross  the  turnpike  road  by  an  arch  of  a 
certain  height  and  width,  and  the  Company  build,  not  an 
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arch)  but  piers  and  a  horizontal  floor  of  planks,  leaving    QueenU  Bench. 
less  height  and  width  than  the  express  words  of  the    ' 


statute  prescribe,  it  cannot  be  necessary  for  those  in- 
terested to  point  out  specifically  what  ought  to  be  done ; 
it    is  sufficient  if  they  complain    that  the   act   is   not 
complied  with.      The  affidavits   here  shew  that 
warning   was    given   to   the   company   while   the 
>rlu  were  proceeding.     [Patteson  J.  Do  you  show  any 
ecific  demand  after  the  work  was  done  ?     You  com- 
pIsLined  while  it  was  proceeding;  but  they  might  differ 
firorayou  in  their  view* of  what  the  act  required;  and 
"^hen  the  work  was  finished  they  might  contend  that 
they  had  completed  it  according  to  the  act.]     Where 
there  is  no  default  without  a  refusal,  a  precise  demand 
^*^d  refusal  may  be  necessary :  here  it  was  not  so ;  the 
*^^  '"equired  specific  things  to  be  done,  and  that,  by  sect 
1 8,  \yithin  a  limited  time :  they  have  contravened  the 
*^t  in  spite  of  remonstrance,  and  suffered   the  time  to 
^■^p^e.     No  refusal  in  terms  can  be  necessary  in  such  a 
^^^.      In  Rex.  V.  The  Brecknock  and  Abergavainy  Canal 
^^^^^jxiny{a)  Lord  Denman  C.J.  says:  "We  cannot 
S^^xit  a  mandamus  unless  there  has  been  a  direct  refusal ; 
**^ci   liere,  I  think,  there  has  not.     It  is  not  indeed  ne- 
^^ssary  that  the  word  *  refuse,'  or  any  equivalent  to  it, 
should  be  used;  but  there  should  be  enough  to  shew 
"^t    the  party  withholds  compliance,  and  distinctly  de- 
^'"'^'nes  not  to  do  what  is  required  "  (b).     In  that  case, 
*^^   ^ex  V.  The  Wilts  and  Berks  Canal  Compajii^  {c\  writs 
^ot  granted ;  but  that  was  because  the  circumstances 


^^ 


Co> 


A.  ^  E.  217. 

Begina  v.  The  Cdfnmhsioners  of  the  Navigation  of  the  Rivers 
and  Ins,   note  (6)  to   Eagina  v.  The  Select    Ve^rynien  of  St, 
\  Leicester,  %  A,^  E,  901 . 
A,  i  E.  477. 
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did  not  amount  to  a  refusal ;  and  there  was  not  in  either 
case  a  prescribed  time  within  which  the  act  was  to  be 
done.  Where  the  law  requires  that  an  officer  roust  be 
elected  on  a  particular  day,  the  omission  to  elect  on  that 
day  is  in  itself  ground  for  a  mandamus. 

Lord  Denman  C.  J.  It  is  clear  that  this  objection 
must  prevail.  The  meaning  of  what  was  said  in  Bex 
V.  ne  Brecknock  and  Abergavenny  Canal  Company  {a)  is 
that  there  must  have  been  a  distinct  demand  of  that 
which  the  party  moving  desires  to  enforce.  The  rule 
was  considered  to  be  such  before  that  case  was  decided- 
It  may  be  that  the  trustees  here  made  some  call  upon 
the  Company  while  the  works  were  going  on ;  but  they 
ought,  after  the  completion,  to  have  pointed  out  tbe 
particulars  in  which  the  act  had  not  been  complied 
with,  and  claimed  performance.  Parties  may  waive  the 
benefit  of  such  an  act  of  parliament ;  and,  if  they  acqui- 
esce when  the  works  are  finished,  and  do  not  then  make 
a  specific  complaint,  it  may  perhaps  be  understood  that 
they  do  waive  it.  My  words  in  the  last  mentioned  case 
do  not  import  that  a  mere  withholding  of  compliance  widi 
that  which  it  is  afterwards  sought  to  enforce  by  manda- 
mus is  sufficient  ground  for  a  rule.  It  is  said  there: 
The  Company's  **  answer  to  the  last  application  is,  that 
they  are  ready  to  do  the  works,  if  indemnified.  That 
leaves  the  case  short  of  the  point  to  which  it  would 
have  been  brought  if  such  an  application  had  been  made 
that  any  non-performance  afterwards  must  have  amounted 
to  a  refusal.  Messrs.  Harford  and  Co.  might  have  said, 
'  we  desire  a  direct  answer,  and  your  not  giving  it  will 
be  considered  a  refusal.' "  It  is  added,  in  the  report  oF 
the  case  in  Nevilc  and  Manning  (6),  **  We  cannot,  there* 


(a)  ^A.^E.  S17. 


(6)  4  Net.  4>  i/.  871.  878. 
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fore,  issue  this  mandamus  without  violating  the  rule  by   Qveen*t  Bench. 

which  we  frequently  save  a  long  inquiry."     That  also    * 

refers  to  the  necessity  of  a  distinct  demand  and  refusal^ 
and  to  the  wholesome  rule  (afterwards  laid  down  more 
expressly  (a) )  that,  to  prevent  waste  of  time,  the  want  of 
these  should  be  objected  to  in  the  first  instance. 
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Patteson  J.     It  is  contended  here,  in  effect,  that  no 
demand  was  necessary,  because  it  was  palpable  that  what 
the  act  requires  had  not  been  done :  but  that  argument 
^vould  apply  to  all  cases ;  and,  if  it  prevailed,  parties 
miglitcome  here  for  a  mandamus,  without  having  given 
the  least  notice  of  their  objections,  wherever  a  railway 
^^^npany  had  deviated  in  the  slightest  degree  from  the 
directions  of  their  act  of  parliament.     The  only  circum- 
stance that  weighed  with  me  was  the  notice  given  to  the 
^nipany  while  these  works  were  going  on,  and  tp  which 
^^  Answer  was  returned.     But  I  still  think  they  were 
^^itled  to  be  told,  before  this  Court  was  applied  to, 
^^    the  complainants  were  dissatisfied  with  what  had 
'*nr\ately  been  done. 


Oleridge  J.     The  cases  in  which  a  charter  day  has 


^^^d  without  an  officer  being  elected  were  different  from 
^>  because  there  there  was  no  longer  any  power  to  elect, 
*^^ut  a  mandamus  (6).     Here  the  works  to  be  per- 
^     ^^^^ed  were  many  and  complicated,  and  there  might  be 
^*^Tent  opinions  of  the  manner  in  which  they  should 


one.     The  trustees  expressed  their  disapprobation 
^  ^le  the  works  were  proceeding,  and  did  so  very  pro- 
y,  because,  if  they  had  stood  by  and  said  nothing,  it 


^^D  ^Ugina  ▼.  The  Eattem  Cauniiet  Railvmy  Company,  iO  A.^E,  531. 

•»  and  note  (6)  to  the  latter  page. 
^*)  Sec  tut  11  G.  1.  c.  4.  «.  1,  9. 
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might  have  been  an  argument  against  their  subsequent 
application  for  a  mandamus.  But  that  did  not  relieve 
them  from  specifically  demanding  a  proper  compliance 
with  the  statute  after  the  work  was  done.  They  ought 
to  have  demanded  it,  not  generally,  but  according  to 
what  they  considered  the  effect  of  the  statute  to  be: 
then  a  refusal  in  effect,  though  not  in  direct  termS| 
would  have  been  sufficient  ground  for  this  application, 
according  to  the  cases  that  have  been  cited  (a). 

Rule  discharged. 

(a)   Wightman  J.  had  left  the  Court. 


iiondayy 
January  30th. 


CuLTEPER  against  Joy. 


Defendant  ]D L A TT  ohtained  a  rule,  in  this  term,  for  discharging 

being  in  execu-    JL 

Uon  at  the  suit  the  defendant  out  of  the  custody  of  the  marshal  of 

of  plaintiff,  i      ^^  »  •  i  i  .       4.   i 

plaintiff  ob-        the  (jueen  s  prison  as  to  the  execution  at  the  suit  of  the 

tained  a  Testing       .   .     .^» 
order  from  the     plamtltt. 

By  the  affidavits  in  support  of  the  rule  it  appeared  that 
defendant  was  taken  in  execution  at  the  suit  of  plain- 
tiff, on  15th  Juncy  184],  for  1226/.  155.,  and  was  com- 

37.    Defendant 

did  not  petition  mitted  to  the  custody  of  the  marshal  on  19th  June.     On 

that  Court  for 

discharge ;  but    26th  November  184^2,  defendant  presented  and  filed  bis 
petitioned  the     petition,  with  the  schedule,  to  the  Court  of  Bankruptcy, 


Insolvent 
Debtors* 
Court,  under 
sUt.  1  &  2  rtcL 
r.  1  la  «s.  36, 


ruD^tll^and*"  '  u^dcr  Slat.  5  &i  6  Vtct.  c,  116.,  and  obtained  an  in- 
terim order  of  protection  from  Mr.  Commissioner  jETo/- 
royd  under  sect  1.  Having  been  afterwards  examined 
touching  his  petition,  he  attended  Mr.  Commissioner 
FonUanquc  on   Hth  January  1843  (to  which  time  his- 


ruptcy,  and 
obtained  a  final 
order  of  pro- 
tection under 
Stat.  5Bt6  FicL 
C.116.  <.4. 

Held,  that 
he  was  not 
entitled  to  be 
discharged 

from  execution,  the  provisions  of  stat.  S&d  Hct.  c.  1 16.  in  this  respect  not  applying  to  th^ 
case  of  a  party  in  custody  at  the  time  of  his*pctitioning. 
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protection  had  been  extended  by  another  order) :  and   Queen*s  Bench. 

the  learned  commissioner  on  that  day  made  the  final  ' 

order  for  protection,  under  sect.  4.     The  final  order,  a      Colpepe* 
copy  of  which  (a)  was  annexed  to  one  of  the  affidavits,  Jo''« 

recited  the  presenting  and  filing  of  the  petition,  the  ap- 
pearance and  examination  of  the  petitioner,  and  that  it 
speared  to  the  commissioner  that  the  allegation  in  the 
petition  and  the  matters  in  the  schedule  were  true;    it 
stated  in  detail  the  fulfilment  of  the  requisites  enume* 
'Jated   in  sect  4   of  stat.    5  Si  6  Vict.  c.  116.;    and    it 
concluded  thus ;  *5  a  final  order  is  hereby  made  for  the 
P^'otection  of  the  petitioner  from  all  process,  and  for  the 
vesting  of  his  estate  and  effects  in  "  &c.  (the  official  as- 
^'S^^^c  named  by  the  commissioner) :  and  an  allowance 
^««  ordered  for  the  support  of  the  petitioner.  The  ordtr 
^o^    presented  to  the  marshal,  and  the  discharge  of  the 
^^ffendant  demanded :  but  the  marshal  refused  to  dis- 
clia.T"ge  him  without  the  sanction  of  this  Court. 

J  the  affidavits  in  answer  it  appeared  that,  on  8th 
1841,  the  plaintiff,  under  stat.  1  &  2  Vict.  c.  110. 
^^i  36,  37,   obtained    from   the   Insolvent   Debtors' 
^rt  an  order  of  that  date  vesting  all  the  defendant's 
and  efiects  (with  the  exception  of  wearing  apparel 
^•>  »iot  exceeding  20/.)  in  the  provisional  assignee  of 
*^    c:ourt,  in  trust  for  the  defendant's  creditors.     The 
^^^^tlant  had  refused  to  file  any  schedule  or  apply  for 
^     discharge  under  stat.   1  &  2  Vict.  c.  110.     Notice, 
^     ^^i-der   of  one  of  the  commissioners  of  that  court, 
^     ^iven  to  the  official  assignee  named  by  the  order  of 
^'"^      Commissioner  Fonblanque^  requiring  him  not  to  in- 
^^^Xeddle  with  the  estate  and  effects  of  the  defendant. 

J^^^  See  Uie  form  in  Erskine  on  The  New  Statute  for  the  Relief  of  In* 
Debiort,  5  &  6  Vict,  c.  116.     1842.    Appendix  A.  No.S.  p.  88. 
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Thesiger  now  shewed  cause.  Sect.  4  of  stat.  5  &  6 
Vict,  c,  116.  does  not  authorise  the  discharge  of  a  party 
who  is  in  custody  in  execution  when  the  order  is  made: 
the  order  merely  protects  the  petitioner  *^  from  all  pro- 
cess." [Coleridge  J.  In  Mr.  Erskin^s  treatise  on  The 
new  Statute  foi'  the  Relief  of  Insolvent  Debtors^  p.  43,  &c., 
the  same  view  seems  to  be  taken.]  The  intention  of  the 
legislature  was  to  carry  out  the  eifect  of  stat.  1  &  2  Vici. 
c.  110.,  which  abolished  arrest  on  mesne  process,  and 
enabled  a  prisoner  in  execution  to  obtain  his  discbarge 

by  complying  with  that  act:   stat  5  in  6  Vict,  c.  116* 

• 

creates  a  proceeding  by  which  a  party, not  in  custody 
may  also  protect  himself;  but  it  was  not  intended  to 
interfere  with  the  legislative  provisions  already  made  as 
to  persons  in  execution.  Here,  too,  the  vesting  order 
of  the  bankruptcy  commissioner  is  inoperative;  the 
estate  and  effects  were  previously  vested  in  the  official 
assignee  of  the  Insolvent  Debtors'  Court.  Stat.  5  &  6 
Vict.  c.  116.  does  not  repeal  stat.  1  &  2  Vict.  r.  110.  By 
sect  1  of  stat.  SiiQ  Vict.  c.  116.  the  effect  of  the  interim 
order  of  protection  is,  not  that  the  petitioner  shall 
be  discharged,  but  that  the  '^  protection  shall  continue 
in  force,  and  all  process  be  stayed^  until  the  appearance 
of  the  petitioner  in  Court." 


Piatt  and  Bethune  Bayly^  contra.  The  object  of 
sects.  36,  37  of  stat.  1  &  2  Vict.  c.  110.  was  to  prevent 
the  property  of  the  prisoner  from  being  wasted :  if  the 
debtor  did  not  choose  to  apply  for  his  discharge,  the 
creditors  would,  but  for  an  enactment  of  this  sort,  have 
had  no  remedy  except  the  punishment  of  the  debtor. 
But,  by  sect.  37,  if  the  petition  of  the  debtor  be  ultimately 
discharged,  the   vesting  order    becomes  of  no   effect. 
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These  provisions  cannot  apply  to  the  state  of  things  which   QuemU  Bench. 
arises  under  stat.  5  8i  6  Vict.  c.  116.;    for  the  debtor        ^^^^' 
cannot  apply  for  his  discbarge  upon  an  assignment  of      Colfep«» 
iis  elFects  to  the  Insolvent  Court,  if  he  is  to  get  a  vest-         Jot. 
mg  order  from  the  Court  of  Bankruptcy.     The  Court, 
besides,  will  interpret  the  statutes  favourably.    The  pro- 
tons of  stat.  S^^  Vict.  c.  116.  in  this  respect,  and  in- 
deed all  the  modern  regulations  respecting  the  cessio 
tonorum  of  insolvents,  have  originated  in  the  Lex  Julia^ 
i^iiicli  provided  the  cessio  bonorum  to  relieve  the  debtor 
from  personal  suffering.     The  history  of  this  is  given  in 
Sm^r-ges  Commentaries  on  Colonial  and  Foreign  Laws^  vol.  iii. 
P*    386.  (a).     The  benefit  of  this  statute  is  not  analogous 
to   trhe  protection  under  the  former  bankrupt  law,  which 
is  Tnore  in  the  nature  of  the  privilege  of  a  witness  attend- 
in^  oourts  of  justice.     Stat.  I  &  2  Vict.  c.  110.  has  been 
lit>e¥-ally  interpreted.    In  Bateman  v.  Dunn  {b)  the  Court 
«>F  C^ommon  Pleas,  under  sect  7,  entered  an  exoneretur  on 
tHe  bail  piece,  though  the  prisoner  was  not  *'  in  custody" 
rding  to  the  letter  of  the  enactment.    Some  cases  (c) 
<^llected  in  the  fourth  volume  of  Meeson  and  Welshes 
^PofU^  in  which  a  stricter  interpretation  appears  to 
^^^  been  adopted  by  the  Court  of  Exchequer :  but  it 
*-    t>e  found  that  in  those  cases  the  Court  could  not 
.     ^^  the  party  as  either  actually  or  virtually  in  custody, 
^^t:  appearing  that  the  bail  could  render.    Mr.  Erskine 
^^^rs  to  have  founded  his  opinion  on  decisions  in 


1^^^     -^  See  also  Dig.  Lib.  xlii.  Uu  3.,  and  note  1  to  tit.  3.  in  the  edition  of 

*^'^  Also  Cod,  Lib,  vii.  Ut.  71.     See  Pothier,   Traits  de  la  Procedure 

>  Part.  V.  cb.  S.  {(Eutnrf  Poslhumes,  torn.  iii.   p.  297.  ed.  1809). 

-.      -»  5  New  Ca,  49. 

^     ^^^  Jackson  ▼.  Cooper,  4  If.  4r   ""•  353. ;  Harrison  v.  Dickenson,  4  M, 

S^         ^  355. ;  Nyas  v.  MiUon,  4  M.  4;  H^.  859. ;  Lewis  v.  Ford,  4  M,  ^  IT. 
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the  Scotch  Courts  upon  stat.  5^G.  3.  c.l37.  &58.  Bot 
that  section  applies  only  to  an  interim  protection:  the 
final  discharge  is  provided  for  by  sect.  61,  under  which 
the  bankrupt  may  be  ^^  finally  discharged  of  all  his 
debts  contracted  before  the  application  for  sequestra- 
tion." On  that  section  there  can  be  no  doubt  that  the 
debtor  would  have  been  released  from  prison,  because 
the  debt  was  put  an  end  to. 


Lord  Denman  C.  J.  If  I  did  not  think  this  point 
perfectly  clear,  I  should  have  wished  to  take  some  time 
for  considering  it.  But  it  is  impossible  to  hold  that  a 
protection  against  process  can  relieve  a  party  already  in 
custody,  against  whom  no  more  process  is  to  be  issued. 
I  do  not  found  my  decision  on  the  cases  which  have  oc- 
curred in  the  Scotch  Courts,  because  I  put  no  interpre- 
tation upon  the  language  of  the  Scotch  law :  but  upon 
the  Englisfi  Act  of  Parliament  I  have  no  doubt. 


Patteson  J.  If  it  had  been  intended,  by  stat  5  & 
6  Vict.  c.  116.,  to  supersede  the  functions  of  the  Court 
for  the  relief  of  Insolvent  Debtors,  and  to  give  the  Court 
of  Bankruptcy  power  to  discharge  prisoners  in  execu- 
tion, language  to  that  effect  would  surely  have  been 
used.  It  seems  to  me  that  the  protection  given  by  stat. 
5  ii  Q  Vict.  f.  116.  is  something  like  the  forty  two  days* 
protection  under  stat.  6  G.  4.  c.  16.  5.  117.,  which  did 
not  extend  to  the  case  of  a  party  already  in  custody.  As 
far  as  I  can  understand  the  provision  of  stat.  5  &  6  Vict, 
c.  116.,  it  is  quite  clear  that  it  applies  only  to  the  case 
where  a  party,  being  at  large,  gives  the  notice  required 
by  the  acL  If  he  be  in  custody,  his  remedy  is  by  appli* 
cation  to  the  Court  for  the  relief  of  Insolvent  Debtors. 
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9 

Coleridge  J.     It  seems  to  me  that  protection  from  Queen'i  Bench, 

1843 

process  is  altogether  a  different  thing  from  discharge  '___ 

out  of  custody.  Culpe«* 

Rule  discharged  (a).  Jo»- 

(a)  fFightman  J.  was  absent 


ine  Queen  against  The  Justices  of  Oxfordshire.  January  sist 

f^  YLES.  in  last  term,  obtained  a  rule  Nisi  for  a  man-  Three  persons 

X-#  were  jointly 

damus  commanding  the  justices  of  Orfordshire  to  summoned  to 

answer  a  com- 

enter  continuances  upon,  and  hear,  the  appeal  of  Edward  pUint,  under 

J^P^nwndty  Ezra  Musson  and  James  Loader  against  three  c,  29.  *.  34., 

several  records  of  conviction  of  them  the  said  Jemmettj  fUhingtThey 

Muss€n  and  Loader ^  made  by  C.  J.  Sheppard^  esquire,  ^j^^^n^ 

one  of  the  said  justices,  whereby  they  were  respectively  convicted  in 

convicted  of  having,  on  &c.,  by  angling  in  the   day-  separate  sums 

for  each  de- 

time  in  certain  water,  not  running  through,  or  being  in,  fendant.  They 

1       ,      ,.    .    .  .  I        1       If        I  gave  a  joint 

Any  land  adjommg  or  belongmg  to  the  dwelhng  house  notice  of  appeal 

^  uridyl*  ft^c^t   7^ 

ot  any  person  being  the  owner  of  such  water,  or  having  as  against  "a* 
a  right  of  fishery  therein,    but  in  which  said   water  ^^n'^^^"*  °^ 
George  Looseley,  of  &c.,  then  and  there  had  a  private  "^ree^fnd* 
right  of  fishery,  unlawfully  and  wilfully  attempted  to  entered  se- 
toke    certain  fish,  to  wit  roach,  the  property   of  the  recognisances 

ssk\A     ^"^  **y  separate  in- 

««ia    tjeorge  Looseley^  contrary  to  the  form  of  the  sia-  siruments. 

tllle&C    (a\  Three  several 

*'*'^»  \(l)*  convictions, one 

of  each  de- 
ip,  fendant,  were  afterwards  returned  to  the  sessions. 

noiict^  '^'^ons  aflSrroed  the  convictions,  without  hearing  the  merits,  on  the  ground  that  the 

^.  ""J^^described  the  convictions. 
there  «»  ^^^rt  issued  a  mandamus  commanding  the  sessions  to  hear,  on  tlie  ground  that,  if 
^^  ^ny  variance  (and,  semble,  tliere  was  not),  it  was  one  which  could  not  mislead. 

(a)  Slat  7  &  8  G'.  4.   c.  29.  a.  34. 
•    iV.    N.S.  N 


178  Q.  B.    HILARY  TERM, 

Volume  IK         The  following  facts  appeared  on  affidavit.    Jemmeti^ 
Musson  and  Loader  were  summoned  before  a  justicey 


The  QussK     [^  pursuance  of  a  single  warrant  directing  the  constables 
The  Justices  of  to  summon  the  three.     They  appeared  together  on  12th 

OxFO&DSHIftB.  .^        I  «^  O 

Jidi/;  the  complaint  was  read  to  them  from  the  war- 
rant; and  they  were  then  asked  if  they  were  Guilty 
or  Not  guilty :  each  pleaded  Not  guilty ;  and  one  plea 
of  Not  guilty  was  written  down  for  all  the  defendants 
jointly.  There  was  no  written  information.  There 
was  only  one  hearing;  evidence  whereupon  having  been 
given,  each  defendant  was  convicted  in  a  separate 
penalty  of  Is.  and  95.  6d.  costs ;  of  which  the  justice 
then  informed  the  defendants.  Within  three  days  after 
the  conviction,  a  single  notice  of  appeal  was  served  on 
the  complainant.  The  notice  was  signed  by  the  three 
defendants,  and  stated  that  they  intended  *^  to  appeal 
against  a  certain  conviction  of  us,  the  said  Edward 
Jemmeltf  Ezra  Musson  and  James  Loader.**  On  14th 
Juli/i  the  three  defendants  entered  into  three  several 
recognizances  by  separate  instruments  (a).  •  On  16th 
Septemder^  the  attorney  for  the  appellants  wrote  to  the 
magistrates'  clerk  for  a  copy  of  the  conviction,  and 
received  a  reply  refusing  [to  furnish  a  copy  before  the 
sessions.  On  17th  October j  being  the  first  day  of  the 
sessions,  the  attorney  for  the  appellants  enquired  at  the 
office  of  the  clerk  of  the  peace  for  the  conviction ;  but- 
none  had  been  returned.  The  case  was  called  on, 
on  the  second  day  of  the  sessions ;  one  or  two  bourse 
earlier,  on  the  same  day,  three  separate  convictions^ 
were  returned,  each  of  one  defendant.  The  counsel  for* 
the  respondent  objected  that  there  ought  to  have  bee 

(a)  It  did  not  distinctly  appear  how  the  recognixances  described 

•    A* 
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one  notice  of  appeal  from  each  appellant.     The  sessions,  Qtteen's  Bench, 

after  argoment,  allowed  the  objection,  and  confirmed  the  ^ ' 

conviction  withont  hearing  the  merits.     Annexed  to  the    '^**®  Qu«iic 
affidavit  in  support  of  the  rule  was  a  copy  of  the  order  The  Justices  of 

^  OXPOROSHIRK. 

(^  sessions  in  Jemmetfs  case,  which   purported  to  be 
iiiAcle  '*  upon  an  appeal  made  to  this  Court  by  Edward 
JJTMnmett  against  a  certain  conviction,  dated  "  Sec.  (a), 
and  recited  a  separate  conviction  of  JemmetL 

Sir  fP.  W.  FoUettf  Solicitor  General,  and  Keating 
Do^nr  shewed  cause.  The  appellants  seem  to  have 
msderstood  that  the  convictions  would  be  several :  they 
entered  into  separate  recognizances,  and  should,  con- 
sastently,  have  given  separate  notices  of  appeal.  The 
efiect  of  the  conviction  must  be  that  the  parties  are 
•^^erally  convicted :  and,  even  if  in  form  there  had 
^^^^o  but  one  joint  conviction,  it  might  have  been  de- 
^ribed  as  three  several  convictions  in  the  notice  of 
appeal;  as,  on  appeal  against  an  order  of  removal  to 
^  parish,  the  removal,  being  in  fact  to  a  hamlet  in 
^he  parish,  was  held  to  be  sufficiently  described,  in 
the  notice  of  appeal,  as  a  removal  to  the  hamlet; 
R^ffitia  v.  TTie  Justices  of'  Carmarthenshire  (A).  I'he 
justices  could  not  proceed  on  the  notice  ^^hich  de- 
scribed a  conviction  neither  existing  in  fact  nor  in  legal 


"^  and  Pigottj  contra.     In  Paley  on  Convictions^ 
^   C  3d  ed.),  it  is  said :  "  Though   several  offenders 
^y  *^^  included  in  one  conviction  for  offences  jointly 

■f     -■-  %  did  not  distinctly  appear  in  what  form  the  entry  of  the  appeal 


N   2 


^  -^nup. 

^     B.^Ad,  563. 
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rolume  IV.     committed,  it  depends  upon  the  wording  of  the  ] 

'        ticular  statutes  applicable  to  each  case,  and  the  quf 

The  QuiKw     Qf  the  ofFence,  whether  each  person  be  liable  to  a 
The  Justices  of  tinct  penalty,  or  all  collectively  to  but  one."     Sev 

OxrOKDSBIRl. 

instances  are  there  given  :  among  others,  Bjcx 
Drake  {a\  where,  under  stat.  13  C  2.  c.  10.,  which 
flicts  a  forfeiture  of  20/.  upon  "  every  person  "  oiFenc 
by  coursing  a  deer,  a  joint  conviction  of  two  persons 
a  joint  act  of  coursing,  with  an  award  of  penaltie 
20/.  against  each  severally,  was  held  to  be  right, 
therefore  not  true  that  the  convictions  are  several 
cause  the  penalties  are  several.  There  might  be  < 
separate  records  of  one  joint  conviction.  The  wl 
proceedings  here  are  joint  down  to  the  recognizan 
those  were  necessarily  several,  and  would  be  so  whe 
the  conviction  was  joint  or  several ;  if  not,  every  su 
would  be  liable  for  the  default  of  any  one  defend 
But,  even  if  the  convictions  were  several,  the  notic 
appeal  is  correct :  all  that  had  been  done  at  the  tim 
the  notice  (which  by  sect.  72  of  stat.  7  &  8  G.  4.  c. 
was  to  be  given  within  three  days  after  the  convicti( 
was  the  single  act  of  the  magistrate :  the  convict! 
were  then  not  drawn  up ;  and  they  were  not  retur 
till  the  second  day  of  the  sessions.  There  is  there 
no  variance.  Even  if  there  be  a  technical  varianc 
is  one  which  could  not  mislead ;  and  the  sessions  oi 
to  have  heard  the  appeal.  In  Regina  v.  The  Jtistia 
Denbighshire  (6)  a  notice  of  appeal  against  an  ordc 
removal  misdescribed  the  christian  name  of  one  of 
removing  magistrates ;  and  the  sessions  refused  to  I 
the  appeal :  but  Williams  J.  made  a  rule  absolute  f 

(a)  2  Shou-»  469.  (A)  9  DowL  P.  C.  509. 
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mandamus   to  enter  continuances    and    hear,   on  the  Queen*t  Bench. 

ground  that  the  description  was  sufficient  to  give  reason-  ' 

able  information.     That  case  is  the  stronger,  because     '^^^  Quk«h 

the  appellants  there  had  before  them  the  order  against  "^^  Justices  of 
which  they  appealed  :  here  the  convictions  did  not  exist 
till  after  notice  was  given. 


Lord  Denman  C.  J.  The  words  of  sect.  72  are 
general :  and  I  think  the  sound  sense  is  in  the  view 
tiUcen  by  my  brother  Williams  in  the  case  last  cited. 
Ihe  question  must  be,  whether  there  can  be  any  doubt 
sks  to  the  order  to  which  the  notice  refers :  here  there 
oould  be  none.  Indeed  the  principle  acted  upon  by 
tfiy  brother  Williams  applies  more  strongly  in  the  case 
of  a  conviction  than  in  that  of  an  order  of  removal. 

Patteson  J.  I  doubt  whether  there  has  been  any 
variance  at  all :  if  there  has,  it  certainly  was  not  a 
material  one. 

Coleridge  J.  We  may  take  the  notice  of  appeal 
d/stributively. 

^ViGHTMAN  J.  concurred. 

Rule  absolute. 
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William  Yates  against  William  Aston. 

Befendmit  bor-  C\^  ^^  ^^'^^  of  this  cause,  before  Wightman  J.,  at  the 
of  j^.,  and  Middlesex  sittings  afler  Michaelmas  term  1841,  a 

in ^Jt  for*"  verdict  was  found  for  the  plaintiff  for  1952/.  and  costs, 

p^eTof  sale  subject  to  the  opinion  of  this  Court  upon  the  following 

in  trust  to    '  case. 

pay  him  pnn- 

dpal  and  in*  The  declaration  contained  the  ordinary  indebitatus 

terest,  and  pay 

over  the  re-        counts  in  debt,  payable  on  request,  for  money  paid, 

sidue  to  de«  , 

fendant;de-  money  lent,  interest,  and  on  an  account  stated.     The 

wards  bor-  *  ^^^V  p'^^  material  to  the  present  statement  was  Never 

money  of  B.  indebted.     The  action  was  brought  to  recover  the  sum 

and  charged  ^f  2500/.,  and  interest  thereon,  hereinafter  mentioned 

that  also  on  '  ' 

the  land,  but      to  have  been  advanced  by  the  plaintiff. 

without  any  "^  "^ 

power  of  sale.  By  deeds  of  lease  and  release,  dated  11th  and  12th 

Afterwards, 

plaintiff  paying  September  1829,  certain  premises  were  conveyed  by  the 
B.  and  ad-  defendant  and  his  brother  Thomas  Aston,  since  deceased, 
IddiUonaTsum  ^^  ^"^  «^<^*"  ^^^ggj  by  way  of  mortgage  to  secure  a  sum 
by'd^l^"*'  of  1000/.,  lent  by  Blagg.  That  sum  was  subsequently 
tween  plaii^ff,  increased  to  1200/.:  and,  by  a  deed  of  assignment  dated 
and^.'strus-     ,sd  October  1829,  the  property  was  further  charged  to 

tee,  the  former  '  r     r       j  & 

securiUes  were    that   amount.      In  January  1833,    the   defendant   and 

assigned  to 

plaintiff  {B.  Thomos  Aston  were  called  upon  by  Blagg  to  pay  off  the 
a  power  of  principal  and  interest  then  due:  but  they,  being  unable 
?"hi8  name  mT   ^  ^^  ^^»  ^"^  being  desirous  of  obtaining  a  further  loan, 

to  the  first  sum 

borrowed),  and 

the  lands  were  conveyed  to  plaintiff,  to  hold  them  to  the  same  trusts,  but  for  his  own  benefit, 

as  were  mentioned  in  the  other  deeds  with  respect  to  B»     None  of  the  deeds  contained  a 

covenant  to  pay. 

Plaintiff  sued  defendant  in  debt,  payable  on  demand,  for  money  paid,  money  lent,  in- 
terest, and  on  an  account  stated.     Held,  that  he  was  entitled  to  recover  the  whole  sum» 
on  proof  that  he  had  paid  it  as  above :  and  that  he  was  not  bound  to  declare  on  the  deed. 
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applied  to  YateSf  the  plaintiff,  to  advance  and  pay  the  Quem't  Bench, 

1843. 


to  Blagg,  and  to  lend  them  a  further  sum  of  300/. 
y^tes  accordingly  agreed  to  advance  1500/.,  upon  the         ^'^*" 
security  of,  and  comprised  in,  the  deed  hereinafter  men-        Astok. 
tLioned :  and  his  then  solicitor  received  directions  from 
defendant  in  what  manner  that  sum  was  to  be  ap- 
In  conformity  therewith,  the  solicitor,  on  a  sub- 
^^^uent  day,   being   the  day   after   that  upon   which 
deed  last  mentioned  was  executed,  paid  over  1394/. 
^o  Blaggj  as  and  for  principal  and  interest  then  due, 
^»nd  for  certain  costs  due  to  Blagg^s  solicitor:  43/.  was 
:s"^tained  as  his  own  costs  in  and  about  effecting  the 
loan;  and  the  residue  was  paid  over  to  the  solicitor 
^3f  the  defendant,  on  defendant's  account.     This  took 
place  on  15th  January  1833. 

A  copy  of  the  deed  last  mentioned  was  annexed  to 
^he  case ;  and,  so  far  as  material  to  the  point  here  decided, 
^^as  as  follows. 

The  indenture  was  made,   14th  January  1833,   be- 
tween John  Blagg  of  the  first  part,  Robert  Fisher  (a 
trustee  nominated  by  John  Blagg)  of  the  second  part, 
William  Aston  and  Mary  his  wife  of  the  third  part, 
Thomas  Aston  of  the  fourth  part,  and  WiUiain  Yates  of 
the  fifth  part.     It  recited  indentures  of  lease  and  re- 
lease, of  11th  and  12th  September  1829,  between  Wil- 
liam Aston  and  Maty  his  wife,  of  the  first  part,  Thomas 
-^ston  of  the  second  part,  John  Blagg  of  the  third  part, 
-^iobert  Fisher  of  the  fourth  part,  and  tJames  Griffiths  of 
^Vie  fifth  part,  whereby  (after  recital  of  certain  interests 
f  William  and  Thomas  Aston  in  the  premises  after  de- 
^^ribed),  in  consideration  of  1000/.  advanced  by  Blagg 
W.  Aston  and  T.  Aston^  and  10s.  paid  by  Fisher^  W. 
ston  and  Mary  his  wife,  and  T,  Aston^  at  the  request 
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and  by  the  direction  of  Blaggy  did,  according  to  their 
respective  estates  and  interests,  convey  the  messuages» 
lands,  &C.,  therein  particularly  described  unto  and  to 
the  use  of  Robert  Fisher^  his  heirs  and  assigns  (but,  as  to 
parts  of  the  property,  during  the  lives  respectively  of 
fV.  Aston  and  T.  Aston)j  on  the  trusts  thereinafter  men- 
tioned.    The  trusts  of  the  recited  deed  were,  that  JV. 
and  71  Aston  should  possess  and  enjoy  the  premises  till 
12th  March  1833,  according  to  their  respective  interests, 
and  then  that  Fisher  might  sell,  and,  out  of  the  pur- 
chase money,  pay  Blagg  the  principal  and  interest  of  the 
lOOOA,  and  pay  the  residue  of  the  purchase  money  to 
fV.  Aston  and  T.  Aston^  according  to  their  respective  in- 
terests.  The  indenture  of  14th  January  1833  further  re- 
cited that  no  sale  had  taken  place,  and  that  the  lOOOJL, 
and  200/.  more  for  money  lent  by  Blagg  to  JV*  Aston 
and  T.  Astoti  and  secured  with  interest  by  the  indenture 
after  mentioned,  was  due  to  Blagg,  and  that  JV.  Aston 
and    T.  Aston   had    '*  requested   and   prevailed   upon " 
Yates  (plaintiff)  "  to  advance  and  pay  the  same,  which 
he  hath  agreed  to  do,  and  also  to  lend  them  the  further 
sum  of  300/.  upon  the  security  of  the  aforesaid  here- 
ditaments and  premises."     The  indenture  then  witnessed 
that,  in  pursuance  of  the  agreement,  and  in  considera- 
tion of  1200/.,  of  lawful  &c.,  *^  to  the  said  John  Blagg 
in  hand  well  and  truly  paid  nt  or  before  the  sealing 
and  delivery  of  these  presents  by  the  said  JVilliam  Yates, 
at  the  request  and  by  the  direction  of  the  said  JVilliam 
Aston  and  Thomas  Aston,  testified  by  their  being  parties 
hereto  (the  receipt  of  which  said  sum  of  1200/.,  and  that 
the  same  is  in  full  discharge  and  satisfaction  of  the  said 
principal  sum  of  1000/.  and  all  arrears  of  interest  there- 
of,  and  the  said  principal  sum  of  200/.  and  interest,  and 
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all  other  monies  owiiu;  to  him  on  the  said  recited  se-  Queen's  Bench. 

1843 
curities,  the  said  John  Blagg  doth  hereby  acknowledge,   * 

and  of  and  from  the  same  doth  acquit^  releasci  exonerate        Yatxs 
and  for  ever  discharge  the  said  William  YateSy  his  ex-        Aston. 
ecutors,  administrators  and  assigns,  and  also  the  said 
messuages,  lands  and  hereditaments,  by  these  presents 
and  by  the  receipt  or  acknowledgement  for  the  same 
sum,  hereupon  endorsed),  he  the  said  John  Blaggj  at  the 
request,  nomination  and  appointment  of  the  said  Wil' 
littm  Aston  and  Thomas  Aston^  testified  as  aforesaid,  hath 
^rgained,  sold,  assigned,  transferred  and  set  over,  and 
'^y  these  presents  doth  bargain,  sell,  assign,  transfer 
And  set  over,  and  the  said  William  Aston  and  Thomas 
^sion  have  assigned,  ratified  and  confirmed,  and  by 
^ese  presents  do  assign,  ratify  and  confirm,  unto  the 
^td    William   Yates,  his  executors,  administrators  and 
^^^igns,  all  that  the  said  mortgage  debt  or  principal 
^um  of  1000/.,  so  due  and  owing  upon  the  said  herein- 
^fore  in  part  recited  security,  and  all  interest  and  ar- 
^^a>rs  of  interest,  and  all  and  every  other  sum  and  sums 
^f    money  which  now  is,  or  are,  or  hereafter  shall  or 
*^^ay  grow  or  become,  due  and  owing  for  or  in  respect 
of  the  same ;  and  also  the  said  hereinbefore  in  part  re- 
cited indenture  of  release,  and  the  bargain  and  sale  for 
^    year  accompanying  the  same,  and  all  other  deeds, 
securities,  writings  and  evidences  of  title   whatsoever, 
or   or  belonging  to  or  in  the  custody  or  power  of  him 
ttie    said  John  Blagg  relative  thereto,  or  to  the  said 
'hereditaments,  or  any  part  of  the  same,  respectively; 
«nd    ^n  benefit  and  advantage  to  arise  or  be  had,  re- 
^^*vej  and  taken  by  or  from  the  same  respectively ;  and 
*^  *    the  estate,  right,  title,  interest,  use,  trust,  property, 
"^^fit,  claim  and  demand  whatsoever,  both  at  law  and 
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in  equity,  of  him  the  said  John  Blagg,  of,  in,  to  or 
concerning  the  said  mortgage  debt,  or  principal  sum 
and  interest,  and  securities   and  premises  hereby  as- 
signed, or  mentioned,  or  intended  so  to  be,  and  every 
of  them  respectively  :  To  have,  hold,  receive,  take  and 
enjoy  the  said  mortgage  debt  or  principal  sum  of  lOOOL 
and  interest,  and  all  and  singular  other  the  moneys^ 
securities  and  premises  hereinbefore  assigned,  or  other- 
wise assured  or  intended  so  to  be,  unto  him  the  said 
William   Yates^  his   executors,  administrators   and  as* 
signs,  from  henceforth  for  ever,  as  and  for  his  and  their 
own  proper  moneys  and  effects,  and   to  and  for  his 
and   their   own   use  and   benefit."      There   was   then, 
a  power  of  attorney  from  Blagg  to  Yates^  his  executors^ 
&c.,  empowering  him  and  them  to  demand,  recover^ 
&C.,  from  W.  Aston  and  7*.  Aston^  their  heirs,  executors^ 
&c,  and  all  persons  to  whom  it  might  belong  to  pajf 
the  same,  the  1000/.,  and  all  interest  now  or  hereafter 
due,  to  give  receipts  and  discharges,  and  to  prosecute 
actions  and  suits  in  the  name  of  Blagg^  his  executors, 
&c.     And  Fisher,  by  the  direction  of  Blagg,  did  grant, 
bargain,  sell  and  release,  ^^  and  also,   in  consideration 
of  the  further  sum  of  SQOL  of  such  lawful  money  as 
hereinbefore  mentioned  in  hand  well  and  truly  paid  to 
the  said  William  Aston  and  Thomas  Aston  by  the  said 
William   Yates,   at   or   before   the   execution   of  these 
presents  (the  receipt  whereof,  and  the  payment  by  him 
the  said  William  Yates  of  the  said  sum  of  1200/1  to  the 
said  John  Blagg,  making  together  the  sum  of  1500/., 
the  said  William  Aston  and  Thomas  Aston  do,  and  each 
of  them  doth,  hereby  acknowledge,  and  of  and  from  the 
same,  and  every  part  thereof,  do,  and  each  of  them 
doth,   acquit,  release  and  discharge  the  said   William 
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YaifSf  his  executors,  administrators  and  assigns,  and   QueaCt  Bench. 

1843. 


also  the  assigned,  and  hereinafter  described,  heredita* 
ments  and   premises,   by  these  presents   and  by  the         Vatu 
receipt  of  the  sums  hereupon  endorsed),  they,  the  said        Aston. 
William  Asian  and  Mary  his  wife  "  (by  virtue  of  a  fine 
levied  in  Trinity  term  10  G.  4.),  *^  and  Thomas  Aston^ 
iiave,  and  each  of  them  hath,  granted,  bargained,  sold, 
aliened,  released,  ratified  and  confirmed,  and  by  these 
presents  do,  and  each  of  them  doth  (according  to  their 
respective  estates  and  interests  in  and  to  the  premises), 
grant,''  &c.,  *^  unto  the  said  William  Yates^  his  heirs  and 
'Assigns,''  the  messuages  and  lands  in  this  indenture  de- 
scribed, being  the  premises  conveyed  to  Fisher  by  the 
'ccited  indenture,  and  now  in  possession  of  Yates  by  a 
bar^in  and  sale  for  a  year  made  by  Fisher^  "  together 
also    with  the  said  indentures,  and  all  and  every  the 
"Ceds,  writings  and  evidences  of  title  whatsoever  in  any- 
^'se  relating  to  the  same  premises,  or  any  part  thereof, 
^hicli,  at,  or  at  any  time  after,  the  execution  of  the 
®*id    recited  mortgage  security,  were  or  was  delivered 
^>^to  them  or  either  of  them,  the  said  Robert  Fisher  and 
^<*^T^  Blagg:"  Habendum,  as  to  parts  of  which  William 
-^stt^n  and   Thomas  Aston  were  severally  seised  in  fee 
*innple,   to   Yates  in  fee,  and,  as  to  other  parts   which 
^^'^^^iam  Aston  and  Thomas  Aston  were  severally  entitled 
^^    ^r  life,  to  Yatesy  his  heirs  and  assigns,  during  their 
'^^^  respectively ;  "  upon  and  subject,  nevertheless,  to 
*^   *^«^rae  or  like  trusts,  powers,  conditions  and  agree- 
^^^^3,  as  to  and  concerning  the  said  principal  sum  of 
^     ^^^i  and  interest,  as  by  the  said  in  part  recited  in- 
re  of  release   are   declared   or   expressed  of  or 


^^^ming  the  sum  of  1000/.  and  interest  therein  men- 
^^^^  and  thereby  secured,  to  the  end  and  intent  that 
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the  same,  or  any  or  either  of  ihero,  shall  and  may,  at 
any  time  or  times  hereinafter,  be  executed  by  him,  the 
said  William  YaieSf  or  his  heirs,  executors,  administra* 
tors  or  assigns,  in  such  or  the  lil^e,  and  in  as  full, 
ample  and  beneficial  a  manner,  in  case  of  default  in 
payment  of  the  said  sum  of  1200/*  or  of  the  interest 
thereof,  as  the  same  powers,  conditions  and  agreements, 
or  any  or  either  of  them,  might  have  been  executed  by  — ' 
the  said  Robert  Fisher^  or  his  heirs  or  assigns,  if  th< 
presents  had  not  been  made  and  executed."  Thi 
were  then  covenants  on  the  part  of  Blagg  and 
their  heirs,  executors  and  administrators,  with 
his  heirs,  executors,  administrators  and  assigns,  againi 
incumbrances;  and  that  they,  their  heirs,  &c.,  woul^ 
not,  without  consent  in  writing  of  Yates^  his  heirs, 
do  any  act,  &c.,  or  receive  or  give  any  release  or  dii 
charge  for  the  said  sum  of  1200/.  and  interest,  or  ai 
part  thereof,  whereby  the  principal  or  interest  therec 
or  any  part  of  the  same  respectively,  or  the  morl 
premises,  or  any  of  them,  might  be  vacated,  reh 
discharged,  incumbered  or  prejudicially  affected  in 
manner  howsoever,  or  whereby  any  legal  or  equital 
proceeding,  to  be  taken  by  Yates^  his  heirs,  &c^  for 
recovery  or  obtaining  payment  of  the  1200/.  and 
terest,  or  possession  of  the  premises,  or  any  part  ther 
respectively,  should  or  might  be  vacated,  discharg 
released,  frustrated,  retarded  or  impeded;  subject  o 
to  the  equity  or  right  of  redemption  of  W.  Aston  s 
T.  Aston, 

The  indenture  of  14th  January^  1833,  then  recited 
indenture  of  3d  October  1829,  between  W.  Aston  of  t 
first  part,  T.  Aston  of  the  second  part,  Blagg  of  the  tlif 
part,  and  Fisher  of  the  fourth  part ;  whereby  (after  r^- 
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citing  the  lease  and  release  of  11th  and  12th  September  Queen*t  Bench. 

1829,  and  that  W.  Aston  and  T,  Aston  had  occasion  for  ' 

200i)  it  was  witnessed  that,  in  consideration  of  200Z,  to         Yatm 
W.  Aston  and  T.  Aston  paid  by  Blagg  (the  receipt  thereof       Actok. 
iras  thereby  acknowledged),  and  of  105.  to  W.  Aston  and 
71  Aston  paid  by  Fisher^  W.  Aston  and   T.  Aston  did 
^  bMrgain,  sell,  assign,  transfer  and  set  over  unto  the 
said  Robert  Fisher^  his  executors,  administrators  and 
ftssigos,  all  and  singular  the  rents  and  profits  of  the 
hereinbefore  described  hereditaments  and  premises,  to 
l>ccome  due  from  thenceforth ;   and  also  all  the  said 
surplus  money  which  would  arise  and  remain  from  the 
sale  of  the  aforesaid  hereditaments  so  vested  in  the  said 
^i^^bert  Fisher  in  trust  to  sell  as  aforesaid,  after    pay- 
it^ent  of  the  costs  of  and  attending  the  execution  of  such 
^usts,  and  of  the  said  sum  of  1000/.  and  the  interest 
thereof  to  the  said  John  Blaggj  as  by  the  said  trust  is 
provided :    To  hold  unto  the  said  Robert  Fisher,  his  ex- 
ecutors, administrators  and  assigns,  upon  trust  (subject 
to    tlie  trusts  of  the  said  indenture  of  the  12th  day  of 
Sej^itmber  then  last)  to  pay  unto  the  said  John  Blagg,       • 
"is  executors,  *  administrators  and  assigns,  the  said  sura 
or  200/.,  with  interest "  at  5  per  cent.,  "  and,  after  pay- 
■'^^nt  thereof,  and  of  all  costs  and  expenses  attendant 
"^reon,    upon   trust   to   pay  the  residue  of  the  said 
"honeys  unto  the  said  William  Aston  and  Thomas  Aston, 
"^ir    executors,  administrators  or  assigns,"  or  to  their 
Ppointees,  "  according  and  in  just  proportion  to  their 
^^ral  and  respective  rights  and  interests  in  the  pre- 
mises."     The  indenture   of  14th   Januaiy  18S3  then 
*tnessed  that,  for  the  considerations  thereinbefore  ex- 
P^'essed^  and  5s.  apiece  to  Blagg,  Fisher,  W.  Astofi  and 
•  -^^on  paid  by  Yates,  the  receipt  whereof  was  by  them 
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respectively  acknowledged,  Fisher,  by  the  direction  of 
Blaggf  JV.  Asian  and  7\  Aston^  ^  bath  bargained,  sold, 
assigned,  transferred  and  set  over,  and  by  these  presents 
doth  bargain,"  &c.,  *^  unto  the  said  WiUiam  Yates^  his 
executors,  administrators  and  assigns,  all  and  singnlai; 
the  said  hereinbefore  and  in  the  said  hereinbefore  in 
part  recited  indenture  of  assignment  mentioned  rents 
and  profits,  to  arise  by  and  from  all  and  singular  the 
hereinbefore  mentioned  and  described  messuages,"  &C., 
^^  and  from  henceforth  to  become  due  and  payable ;  and 
also  all  the  said  surplus  money  which  shall  or  may  arise 
and  remain  by  and  from  the  sale  of  the  aforesaid  heredita- 
ments and  premises  so  vested  in  the  said  Uobert  Fisher^ 
his  executors,   administrators   and  assigns  in  trust  to 
sell  as  hereinbefore  recited  and  expressed,   after  pay- 
ment of  all  costs  attending  the  execution  of  such  trusts 
as   aforesaid,  and  of  the  said  sum  of  1000/.  and  the 
interest  thereof,  as  by  the  said  trust  is  provided,  and 
all  the  estate,  right,  title  and  interest  of  the  said  John 
Blagg  and  Robert  Fisher  therein  and  thereto :  To  have 
and  to  hold  the  said  rents  and  profits,  and  all  the  said 
surplus  money  hereinbefore  mentioned,  and  hereby,  or 
intended  to  be  hereby,  assigned,  unto  the  said  William 
YateSj  his  executors,  administrators  and  assigns,  from 
henceforth,  upon  the  same  trusts,  and  to  and  for  the 
like  ends,  intents  and  purposes,  but  to  and  for  the  sole 
use  and  benefit  of  the  said  William  Yates,  his  executors, 
administrators  and  assigns,  as  in  the  said  recited  in- 
denture of  assignment  is  mentioned  in  respect  of  the 
said  John  Blagg"     Then  followed  a  covenant  on  the 
part  of  Blagg  and  Fisher,  their  heirs,  executors  and 
administrators,   with    Yates,   his   heirs,   executors,  ad- 
ministrators and  assigns,  against  incumbrances  by  Blagg 
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or  Fisher  on  the  rents  or  profits,  or  surplus  monies,  to   Qveen*»  Bench. 

1843 
arise  from  the  premises  so  vested  in  Fisher.  * 

Od  the  indenture  were  receipts,  by  Bla^  of  the        Yatw 
1  ^OQL  and  by  W.  Aston  and  T.  Aston  of  the  300/.,  from        Aston. 
YuleSf  ^  being  the  consideration  money  within  mentioned 
to  be  paid  by  him  "  to  the  parties  respectively  signing 
the  two  receipts. 

The  question   for   the  opinion   of  the    Court  was 
stated  to  be : 

Whether,  under  the  circumstances,  an  action  of  debt 
Id   the  present  form  is  maintainable  between  these  par- 
ties for  any  part  of  the  said  demand  for  which  the  action 
^  brought.     If  the  Court  should  be  of  opinion  that  the 
P'^iiotiff  is  entitled  to  maintain  this  action  in  its  present 
'Ofm  for  the  whole  or  any  part  of  his  demand,  the  ver- 
"*ct    is  to  stand,  or  be  entered,   accordingly.     If  the 
^^Urt  shall  be  of  opinion  that  the  plaintiff  is  not  entitled 
i^aintain  the  action  at  all,  or  in  part,  the  verdict  is  to 
^^  Entered  for  tlie  defendant  for  the  whole,  or  in  part, 
*^   t-he  case  may  be.  ^ 

le  case  was  argued  in  last  Michaelmas  term  (a). 


fWhitmore  for  the  plaintiffs.     The  defendant  denies 

he  is  indebted  to  the  plaintiff  at  all,  or  that  it  is  a 

of  the  kind  described  in  the  declaration.     Now, 

there  plainly  was  a  debt;  for  there  had  been  a 

direct  loan  from  plaintiff  to  defendant,  besides  the  pa 

ment  made  by   plaintiff  for  defendant.     There   is  no 

covenant  to  pay  the  debt,  in  this  deed :  but  a  mortgage, 

thougli  without  covenant  or  bond  to  pay,  implies  a  loan ; 

.  ^^^    -^oturm^T  15tli,  1842.    Before  Lord  Denman  C.  J.,  WUUamt,  Cole^ 
'^^'  «id  m^htnum  Js. 
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Foiume  IF,     and  every  loan  implies  a  debt ;  King  v.  King  (a),  which 
[ is  conformable  to  the  earlier  case  of  Hard  v.  Price  (h\ 


^^''^        and   to  Cope  v.  Cope(c).     It   is  true  that  the    parties 
AsToir.        may,  by  a  special  agreement,  limit  or  waive  the  ordinary 

remedy  for  debt,  as  was  done  in   The  South  Sea  Com*  - 
pany  v.  Duncomb(d);    but  that  case  shows  that  such^ 
waiver  must  be  express  and  distinct ;  and  nothing  of  the^ 
sort  appears  here.     The  fact  of  the  advances  is  foundJE 
by  the  case;  and   the  recitals   in  the  deed  treat  thc!^ 
transaction  as  a  payment  by  the  plaintiff  for  the  defend-^ 
ant,  and  a  loan  by  the  one  to  the  other.   Then,  secondly-. " 
the  remedy  is  not  merged  in  the  specialty.     Aiiy  v — 
Parish  (e)  will  be  cited  on  the  other  side.     But  therms 
the  action  was  for  the  carriage  of  goods,  and  the  whd^K 
contract  was  created  by  the  charterparty,  which  was  «& 
deed:   the  deed  was  therefore  the  foundation   of  ti^i^ 
action ;  and  it  was  properly  held  that  the  plaintiff  could 
not  declare  in  debt  generally  and  give  the  deed  in  evi- 
dence.    The  principle  upon  which  a  simple  contract  is 
merged  in  a  higher  security  is  that  a  higher  remedy 
is  created ;   but  that   principle  does  not  apply  where, 
as  the  case  is  here,  the  s|)ecialty  gives  no  remedy  at 
all.     The  rule  is  expressed  differently  in  different  autho- 
rities, but  will  be  found  reducible  to  the  principle  now 
stated.     The  rule  laid  down  by  Baj/ley  J.  in  Twopenny  v. 
Young  {g)  is  that,  "  in  general,  where  a  simple  contract 
security  for  a  debt  is  given,  it  is  extinguished  by  a  spe- 
cialty security,  if  the  remedy  given  by  the  latter  is  co- 
extensive with  that  which  the  creditor  had  upon  the 
former."      In  Allenby  v.  Dalian  (A),  a  case  which  oc- 

(a)  8  P.  /rmj.  358.  (6)  1  F.  Wiwu.  291. 

(c)  2  Salk.  449.  ('/)  2  Sir.  919. 

(e)  I  New  R.  104.  (g)  S  B.^  C,  208. 

(A)  5  Law  Journal,  Did  Series,  K,  B.  S12. 
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pany  (a),  Lord  Langdale  M.  R.  evidently  assumes  the 
absence  of  any  legal  remedy.  Cope  v.  Cope  (b)  was  also 
a  case  in  equity.  In  ITie  South  Sea  Company  v.  Dufi- 
comb{c)  the  jury  expressly  affirmed  the  existence  of  an 
agreement  to  discharge  the  person  of  the  defendant; 
here  that  is  the  question  for  the  Court.  If,  however, 
there  be  any  right  of  action,  it  must  be  one  on  the 
special  contract.  The  defendant  was  entitled  to  proiert 
and  oyer.  Atty  v.  Parish  {d)  cannot  be  distinguished 
from  this  case :  there  the  deed  proved  that  there  was  a 
debt  between  the  parties,  as  much  as  the  deed  does  here. 
Here,  as  in  T7ie  South  Sea  Company  v.  Duncomb  (c),  tl 
advance  was  made  at  the  time  of  the  giving  of  the  secu- 
rity, and  in  pursuance  of  the  deed.  And  that  circum- 
stance distinguishes  the  case  from  Twopenny  v.  Young  {e 
where  the  debt  existed  long  before  the  security,  an 
the  only  question  was  whether  the  new  security  dis 
charged  the  old  debt.  No  doubt  the  doctrine  of 
ley  J.  there  is  correct,  that  the  old  remedy  is  not  lo 
unless  the  new  security  give  a  coextensive  remed 
But  in  this  case  there  never  was  any  simple  con 
of  debt.  The  rule  in  Affy  v.  Parish  (d)  is  explained 
adopted  in  note  [J]  to  Duppa  v.  Mayo  [g) :  and  Fii 
V.  Bumby  (h)  is  a  strong  authority  to  the  same  effi 
Even  where  the  covenant  is  only  implied  it  must  be 
clared  on ;  Randall  v.  Lynch  (/),  Schlencker  v.  MoxsyQ^ 
Baber  v.  Harris  (/).  Allenby  v.  Dalton  (m)  is  not  p«J 
lished  in  the  contemporary  reports;   and  the  decisic 


(a)  S  Beav,  86. 
(c)  iStr,  919. 
(tf)  S  J5.  4-  C.  208. 
(A)  2  Man,  ^  G,  529. 
(*)  SB.  ^  a  789. 


(b)  2  fibft.  449. 

(d)  1  New  R.  104. 

(g)  1  JFmj.  Saund.  276  d. 

(i)  12  EaM,  179. 

(/)  9A.^E.  532. 


(m)  5  Law  Jl,  Old  Series,  Q.  B.  312. 
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^^^ms  to  be  given  with  some  doubt :  besides,  the  security  Queen's  Bench. 

^■^^re  was  only  a  surrender  of  a  copyhold,  which  is,  ' 

^^t'ictly,  no  more  than  a  transaction  evidencing  the  title  ^^nn 
^^  the  lord's  court,  and  cannot  be  analogous  to  a  direct  Astoh. 
^^msfer  of  freehold  lands. 

Whitmorey  in  reply*     The  defendant  must  shew  that 
^lie  deed  dispossesses  the  plaintiff  of  his  remedy;  which 
^t  can  do  only  by  giving  another  coextensive.     In  all  the 
ceases  cited  on  the  other  side  there  was  such  a  remedy 
^iven.     The  earlier  decision  of  Howell  v.  Price  {a)  can- 
aiot  prevail  against  the  later  (6).   Ally  v.  Parish  (c)  is  in- 
^ipplicable  for  the  reason  already  stated  :  but,  if  it  were 
:Biecessary  to  impugn  that  case,  it  might  be  argued  that  it 
^nust  be  at  least  received  with  much  qualification  since 
Wilson  V.  The  Warwick  Gas  Light  Company  {d),     [Cole- 
^idge  J.     May  there  not  be  a  distinction  between  the 
%2Q0L  and  the  300/.  ?     As  to  the  300/.,  there  is  a  di* 
'T'ect  loan,  a  mortgage  with  power  of  sale,  and  no  cove- 
nant for  payment     Cannot  we  infer  from  this  that  the 
fi»ecurity  was  meant  to  be  only  collateral,  and  that  there 
'WHS  a  distinct  contract  to  pay  ?]     That  is  the  necessary 
inference,  where  the  accompanying  security  gives  no 
medy  by  action  for  the  money:  and  the  present  se- 
r  Jty  gives  no  such  remedy  for  any  part  of  the  advance, 
in  ^iwhich  respect,  the  transaction  resembles  that  in  Bristoe 
V.   Jifiipc  (e). 

Cur.  adv.  vulL 

-J^-ord  Denman  C.  J.,  in  this  term  (Januaty  17th), 
^leliv^red  thejp  .gment  of  the  Court. 

(a)  2  Vem.  701.  (6)  Hoieel  t.  Pricey  1  P.  Jfm*.  291. 

(c)  1  New  R.  104.  (d)  4  B,  ^  C.  962.  968. 

(e)  Ytlv,  206.    8,C.,Ba  Britcoe  ▼.  JTmg,  Cro.  Jac,  281. 
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We  are  of  opinion  that  the  plaintiff  is  entitled 
judgment^  and  that  the  verdict  ought  to  stand. 

The  case  states  that  the  plaintiff,  at  the  request  of 
defendant  and  another,  agreed  to  pay  the  sum  of  12< 
to  Blagg^  and  to  lend  them  the  further  sum  of  S( 
The  plaintiff  accordingly  advanced   1500/.    upon 
security  of  a  mortgage,  which  contained  no  coven^ 
for  payment  of  the  money  advanced  by  the  plaintiff,  b 
merely  gave  the  plaintiff  the  security  of  the  mortgagi^^ 
premises.     And  it  was  contended,  on  the  part  of 
defendant,  that,  because  the  plaintiff  had  taken  as 
security  a  conveyance  of  premises  by  a  mortgage  d< 
an  action  of  debt  or  assumpsit  on  an  indebitatus  foi 
money  lent  or  paid  could  not  be  supported,  the  onl^^ 
contract  being,  as  it  was  said,  by  the  deed. 

We  think  that  the  advance,  being  made  at  the  re-^ 
quest  of  the  defendant,  raised  a  contract  by  parol  for" 
the  repayment,  which  was  not  merged  in  a  security  of  a 
higher  nature.  The  mortgage  does  not  appear  to  have 
been  taken  in  satisfaction,  but  as  a  security  collateral 
to  the  contract  raised  by  the  request  and  the  advance 
in  consequence.  There  is  no  covenant  in  the  mortgage 
deed,  either  express  of  implied,  upon  which  an  action 
for  the  money  advanced  could  be  maintained :  and  the 
case  appears  to  fall  within  the  principle  of  the  decision 
in  Burnett  v.  Lynch  {a)j  and  the  distinction  taken  in 
Baber  v.  Harris  (fi)  between  cases  where  an  action  may 
be  supported  on  the  deed  for  the  same  cause  and  where 
it  may  not. 

Judgment  for  the  plaintiff. 


(a)  5  B.  ^  a  589. 


(6)  9  J,  (f  E,  532. 
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Queen^g  Bench. 
1843. 


Edmund  Thomas  Foley  against  Addenbrooke 
and  Others,  Executors  of  Addenbrooke. 

#^  OVEN  ANT.     The  plaintiff  "  complains  of  Edward  Declaration,  in 

^^■*^  covenant  at  the 

Addefibrooke  Addenbrooke^  John  Addenbrooke  Ad'  ■uitofi:.,suted 
denbrooke  and  Henry  Addenbrooke^  executors  of  the  last  demised  lands ' 
will  vsiA  \j&sX2mmt  oi  John  Addenbrooke  Addenbrooke  die^  oftn^unT'""* 
<^eas«l,  and  the  defendants  in  this  suit,  who  have  been  ^^''^h^^F^^ 
summoned"  &c.     The  declaration  stated  that,  before  wasseiwdin 

fee,  to  defend- 

and    at  the  time  of  making  the  indenture  after  men-  ant  for  a  term 

of  years,  de- 

^loiiied,  one  Edward  Foley  and  Eliza  Maria  Foley^  his  fendant  cove- 
wiHs,  were  seized  in  their  demesne  as  of  fee,  in  right  of  p,  and  ir^  and 
th^    said  -E.  Af.  Foley^  of  and  iti  one  undivided  moiety,  executor^&c, 
tH^  whole  into  two  equal  moieties  to  be  divided,  of  and  JJ*orrfbrnaces 
*ti  tie  lands,  tenements,  mines  and  veins  of  ironstone  and  ^  '^P"'  ^® , 

'  '  premises,  and 

nei*cditaments,  with  the  appurtenances,  after  mentioned  "^^^^  ^^  , 

^  mines ;  and 

to  tiave  been  demised  :  and,  being  so  seized,  heretofore,  that  f,  died, 

I  ,  and  plaintifT 

*"  the  respective  lifetimes  of  the  said  JB.  Foley  and  E.  M.  was  f:s  heir : 
^^f^,  and  J.  A,  Addenbrooke,  deceased,  to  wit  on  8th  the  covenants 
^'^afy,  1799,  by  indenture  then  made  between  Edward  ^mm^dT*  ' 
^=^^  and  E.  M.  Foley,  and  one  Mary  Whitby,  of  the  j;;^.^*  pie., 
'^^    part,  and  the  said  J,  A.  Addenbrooke,  deceased,  of  that  f^sur- 

ji  «-       7  *  #  vivedjP. 

^     Other  part,   (profert,  the  dale  being  the  day  and      Held,  on  de. 

y  r     *»    \r  *»  6  J  murrer,  that  the 

^**   aforesaid),  it  was  witnessed  that  E.  Foley  and  E.  M.  action,  brought 

fr^jt^  by  E.  without 

^^^  and  M.  IVhitby  did  demise,  lease,  set,  and  to  farm    jr.,  could  not 

l^t      _-» .  ,  -....,.,  ,be  maintained. 


direct  and  appoint,  unto  J.  A.  Addenbrooke,  deceased, 
Executors,  administrators  and  assigns,  certain  closes 
in  mentioned,  together  with  certain  powers,  licences, 
therein  also  mentioned,  and,  amongst  others,  licence 
^-^  A.  Addenbrooke,  deceased,  his  executors,  &c.,  during 

o  S 


the 
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Volume  IF.     the  continuance  of  the  demise,  to  have  the  use  of  certain 
*        land  for  coking  coals,  burning  stone,  making  sawpits 


Four        for  timber,  laying  spoil,  rubbish  or  cinders,  or  other 

ADDixBMon.  wise  for  the  use  and  accommodation  of  the  intended 

iron  works  to  be  erected  in  pursuance  of  the  indenture 

making  reasonable  satisfaction,  &c.,  to  E.  Tcl^^  E.  M 

Foley  and  M.  Whitby^  and  the  heirs  and  assigns  of  £•  M 

Foley  and  Af.  Whitby^  respectively,  for  such  damage  a 

should  be  occasioned  to  certain  pieces  of  land  in  th< 

indenture   mentioned,   and   not  thereby   hindering  E 

Foley^  E.  M,  Foley  and  3f.  Whitbyy  and  the  heirs  an( 

assigns  of  E.  Af.  Foley  and  M.  Whitby^  respectively,  froo 

erecting  any  engine  or  machine  on  the  pieces  of  lan< 

last  mentioned,  or  sinking  any  pits  therein  for  raisinj 

coals  and  fire  clay,  or  making  roads,  &c.,  or  doing  an; 

act  necessary  for  getting  and  raising  coal  and  fire  cla; 

out  of  the  same  lands :  habendum  to  J.  A.  Addenbrookt 

deceased,  his  executors,  administrators  and  assigns,  fo 

forty  two  years  from  25th  December  then  next.     Am 

the  said  J.  A.  Addenbrookey  deceased,  did,  by  the  saii 

indenture,  for  himself,  his  heirs,  executors  and  adminis 

trators,  covenant,  promise  and  agree  to  and  with  1 

Foley  and  £•  Af.  Foley  and  Af.  Whitby^  and  the  heii 

and  assigns  of  E.  Af.  Foley  and  Af  Whitby^  respectively 

that  he,  J.  A,  Addenbrookej  deceased,  his  executors,  &c 

would  in  one  year  erect  on  one  of  the  pieces  of  Ian 

demised  a,  furnace  or  iron  work  and  fire  engine  fc 

making  and  smelting  iron,  with  other  buildiii  s  requisi' 

for  carrying  on  the  iron  trade,  and  such  dweIh..jT  housi 

as  should  be  necessary  for  workmen ;  and  that,   if 

should   appear   that  a  sufficient  quantity  of  ironstor 

could  be  got  and  raised  by  J.  A.  AddenbrooJce^  decease- 

his  executors,  &c*,  out  of  the  lands,  to  supply  a  secoc 
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furnace  during  the  continuance  of  the  demise,  then  J,  A.  QueerC$  Bench. 

AdfUvbrooke^  deceased,  his  executors,  &c.,  within  ten  ' 

years  should  erect  and  build  a  second  furnace,  &c.,  for         Folkt 
making  and  smelting  iron;  and  would,  during  the  term,    Addxnbrookk. 
carry  on  and  eiSectually  work  the  said  furnace  and  iron 
^orks  and  second  furnace,  as  the  case  might  be,  with- 
out  intermbsion,  &c«,  save  and  except  only  for  such 
times  as  there  should  be  a  necessity  for  stopping  for 
Impairs,  accident  or  want  of  necessary  materials,  or  in 
<^Ase   the  ironstone  to  be  got  was  insufficient  to  supply 
^^  fiimaces  or  iron  works,  or  would  not  make  good  pig 
"■on  :  and  also  that  J.  J,  Addenbrooke^  deceased,  his 
^^^ciulors,  &c.,  would,  during  the  demise,  repair,  &c., 
**^^tar,  &c,  and  keep  in  good,  sufficient  and  tenantable 
^'^or  and   repair  all   the  gates,  rails,  stiles,  hedges, 
^^tc^lies,  mounds  and  fences,  of  and  belonging  to  the 
thereby  demised  lands  and  premises,  and  the  fur- 
and   furnaces,   fire   engine,   ironworks,   dwelling 
Houses,  and  other  erections  and  buildings  to  be  erected 
and  built  by  the  said  Jl  A.  Addenbrooke^  deceased,  his 
exeoutors,  administrators  or  assigns,  on  the  said  demised 
lands  (being  allowed  clay  for  bricks,  &c.),  and,  at  the 
^^piration  of  the  lease,  leave,  yield  up,  &c.,  the  furnace, 
&c.»  and  all  other  erections  (except  iron  work  castings 
^*^d   moveable  implements),  so  repaired,  &c.,   into  the 
*>ands   and  quiet  possession  of  E.  Foley ^  E.  M.  Foley y 
^'id  Jfc/.  Whitby^  and  the  heirs  and  assigns  of  E.  M.  Foley 
^^o.  Jljf.  IVhitby^  respectively.     And  it  was  by  the  in- 
denture further  witnessed  that  E.  Foley,  E.  M.  Foley, 
*'^d  AT.  Whitby  did  demise,  lease,  &c.,  to  J.  A.  Adden- 
^^^^^,  deceased,  his  executors,  &c.,  all  the  mines  and 
"^^    of  ironstone  in  the  indenture  described,  with  cer- 
'^berties  in  the   indenture  specified,  and,  among 

o  4 
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'_____  executors,  &c.,  during  the  demise,  to  raise,  t  get  and 


FoLBT        work  the  mines  of  ironstone;  habendum  to  J.  A.  Addenr 
Adombrooki.  hrookey  deceased,  his  executors,  &c.,  for  forty  two  years, 
to  commence  from  25th  December  then  next :  and  «/.  A* 
Addenbrooke^  deceased,  did,  for  himself,  his  heirs,  ex- 
ecutors and  administrators,    further  covenant,  promise 
and  agree  to  and  with  E.  Foley^  E.  M.  Foley  and  M. 
Whitby^  and  the  heirs  and  assigns  of  E,  M.  Foley  and 
M.  Whitby y  respectively,  that  he,   his  executors,  &c,^^^^ 
would  at  all  times   during  the  demise  work  the  sai< 
mines  of  ironstone  under  the  lands  in  a  proper  ai 
workmanlike   manner    (as   to   which   details   were  se*; 
forth). 

The  declaration  then  stated  that  J.  A.  Addenbrookt 
deceased,  to  wit  on  25th  December  1799,  entered  upor< 
the  demised  premises,  and  became  possessed,  and  coi 
tinued  so  until  his  death,  to  wit  till  19th  November  18Si 
when  defendants,  as  executors,  entered  and  became 
sessed,  and  continued  so  until  the  demise  expired, 
wit  till  25th  December  1841  :  that,  during  the  term, 
wit  on  1st  January  1805,  JS.  Foley  and  E.  M.  Foley  di< 
seized  of  the   reversion   of  their   said   one   undivid< 
moiety,  whereby  the  said  reversion  of  the  said  undividi 
moiety  descended  to  plaintiff,  then  being  son  and  h< 
of  E.  Foley.      And  that  Jl  A.  Addenbrooke^  deceas< 
erected  two   furnaces.      The  breaches  assigned  wen 
1.  That,  after  the  deaths  of  E.  Foley  and  E.  M.  Foley ^ 
wit  on  1st  Januaiy  1 8S4,  and  on  divers  days  between  tl 
day  and  the  expiration  of  the  lease,  the  furnaces  wi 
not  carried  on  and  effectually  worked  (negativing  t 
exceptions).     2.  That  «/.  A.  Adderibrooke^  deceased, 
executors,  &c  ,  (though  they  had  been  allowed  clay 
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did    not  at  all  times  after  the  death  of  E.  Foley  and  QueerCs  Bench. 

1843* 
JB.  JH.  Foley  well  and  suflSciently  repair  &c.,  nor  leave  !__ 


and  jield  up  in  repair  &c.,  but  on  the  contrary  thereof        ^^^^ 
&c.  (giving  details  of  waste).     S.  That,  after  the  deaths   Addehbrooki. 
of  E*  Fdey  and  E.  M.  Foley ^  to  wit  on  1st  Januaty  1 834*9 
J.  j1.  Addenbrooke^  deceased,  in  his  life  time,  did  not, 
nor   after  his  death  did  the  defendants,  executors  as 
aforesaid,  work  the  mines  of  ironstone  in  a  proper  and 
workmanlike  manner. 

Plea  6.     That  the  several  causes  of  action  in   the 

declaration  mentioned  did  not  accrue  to  plaintiff  after 

the  premises  came  to  defendants,  in  manner  and  form 

&C.  :    conclusion   to   the  country.     Special   demurrer. 

Joinder  in  demurrer. 

Plea?.      That  heretofore,  to   wit  22d  June^  1803, 

£>   Foley  died,   leaving  E.  M.  Foley,   his   wife,   and 

M.  fVhitby,  him  surviving ;  after  whose  death,  to  wit  on 

9th    July  1805,  E.  M.  Foley  died,  leaving  M.  JVhitby 

surviving:    verification.      Special   demurrer,   assigning 

lor  cause  that  the  plea  is  uncertain,  inasmuch  as  it  does 

^^^  appear  whether  the  defendants  rely  on  the  action 

*ving  survived  to  the  said  M.  Whitby  alone,  or  that  the 

'a  ifer,  Whitby  or  her  representative  ought  to  be  joined 

^^plaintiff  in  the  action ;  also  that  it  does  not  appear 

^«^e  pleadings  that  any  right  of  action  in  the  declar- 

^^  ^rientioned  was  vested  in  the  said  Af.  Whitby,  or 

^    tiave  survived  to  her.     Joinder  in  demurrer. 
*  o^  jpg  were  also  demurrers  to  the  8th,  9th,  10th,  and 

nth 


^^•^^m- 


f^leas ;  on  which  severally  the  plaintiff  joined  in 
Ter  {a). 


^Hie  decision  of  the  Court  having  proceeded  exclusively  on  the 
plem,  no  report  of  the  argument  on  the  other  pleas  is  given. 
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Volume  IF.         The  case  was  arcrued  in  last  Michaelmas  term  (a\ 
1843.  ^  ^ 


Fo*-"  E,  V,  Richards  for  the  plaintiff.     The  seventh  plea 

ADDBMBmoon.  raises  the  question,  whether,  Mary  Whitby^  having 
joined  with  the  ancestor  of  the  plaintiff  in  this  demise^ 
and  being  a  joint  covenantee,  should  necessarily  have 
been  joined  in  this  action.  M.  Whitby  can  be  only 
tenant  in  common  with  the  plaintiff;  the  interests  of 
tenants  in  common  are  several;  and  they  may  sue 
severally  upon  a  covenant  made  with  all.  If  the  cause 
of  action  be  joint,  no  doubt  all  the  covenantees  must 
join,  even  if  the  covenant  be  joint  and  several  in  its 
terms ;  Eccleston  v.  Clipsham  {b).  Now  tenants  in  com- 
mon have  no  privity  in  title;  they  have  only  privity 
in  possession.  Hence  they  may  avow  separately,  though 
they  should  join  in  a  personal  action  for  rent :  Littleton^ 
ss.  316,  317.;  Lord  Kenyan  in  Harrison  \.  Barnby  {c). 
On  a  similar  principle,  where  the  duty  is  no  longer  to 
two  jointly,  there  can  be  no  joint  action :  thus,  where  two 
make  a  man  their  factor,  and  one  of  the  two  dies,  the 
survivor  must  sue  the  factor  alone,  and  cannot  join  the 
executor  of  the  deceased,  "  for  the  remedy  survives,  but 
not  the  duty ; "  fdartin  v.  Crtimp  (d).  In  Wilkinson  v. 
Hall  {e)  Tindal  C.  J.  said :  '^  parties  cannot  join  in  an 
action  for  damages,  unless  the  damages  when  recovered 
would  accrue  to  them  jointly."  In  Kitchen  v.  Buckly(g) 
it  was  certainly  held  that  tenants  in  common  may  join  in 

(a)  Nofoember  ISth,  1842.  Before  Lord  Dtnman  C  J.,  WUliamt, 
Coleridge  and  JFightman  Js. 

(6)  1  Saumd  153.  (c)  5  T.  R.  246.  249. 

(d)  2  Salk.  444.    S.  C,  more  fully,  1  Ld.  Raym.  34a 

(0  1  New  Co,  713.  718. 

(g)  I  Lev,  109.  S.  a  Sir  T.  Raym.  Sa  S,  C.  u  Kitchm  t.  Cornp^ 
ton,  Sd.  157. 
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an  action  for  breach  of  a  covenant  to  repair ;  but  it  doeh   Qv^en's  Bench. 
not  follow  that  they  are  bound  to  do  so.  * 

FOLBT 
V. 

Ogle,  contra.     What  the  interest  of  Mary  Whitby  is   Addehbrooki. 

or  was  does  not  appear  on  the  record  :  she  may  possibly 

have  been  joined  only  as  a  trustee.    But,  even  if  she  had 

no  beneficial  interest,  she  ought  to  have  been  made  a 

plaintifi.     Either  of  two  joint  covenantees  has  a  legal 

interest,  though   the   covenant  be  exclusively  for  the 

benefit  of  the  other  covenantee;  Anderson  v.  Martin^ 

daie  (a).     There  a  covenant  was  made  with  two,  for  the 

benefit  of  one;  and  it  was  held  that,  on  the  death  of  the 

party  beneficially  interested,  his  executor  had  no  right  of 

action,  but  the  remedy  survived  entirely  to  the  surviving 

covenantee.     The  same  principle  is  illustrated  by  the 

cases  of  Bolls  v.  Yaie  (6)  and  Southcote  v.  Hoare  (r).     It 

^  true  that,  where  the  interest  is  several,  the  covenant, 

though  joint  in  its   terms,   may  be  taken  as  several ; 

"^^^^fus  V.  Emery  (rf).     But   here  the  interest  is  joint, 

because  the  covenant  is  for  the  performance  of  works 

^^  a    property  the  possession  of  which  is  joint.     The 

^^y  is  entire.     The  case  is  not  like  that  of  an  avowry 

^^    I'ent.      To  what  amount  could  each  party,  suing 

P^^ately,  recover   damages  for  the  breaches  of  the 

^^y  ?    The  rule  is  thus  stated  in   fValforcTs   Treatise 

'A^  Law  respecting  Parties  to  Actions,  vol.  1.  p.  423. 

-■-  ^nants  in  common,  then,  where  they  conclude  any 

^^^^^•act  relative  to  their  tenements,  are  entitled  to  sue 
th« 


■on  jointly  or  severally,  according  as  the  contract 
^^naplates  the  performance  of  one  entire  duty  to  all, 
^^^  several  duties  to  each  of  the  covenantees.     Thus, 

(c)  1  -B«*,497.'  (6)  Yeh.  177. 

Cc)  3  Tauni,  87.  (rf)  8  Taunt,  246. 
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Volume  IV.     if  tenants  in  common  make  a  joint  lease,  reserving 
'__   entire  rent,  they  shall  join  in  an  action  brought  to  i 


FoLKT  cover  the  same ;  but  if  there  be  a  separate  reservati 
Addubbooki.  to  each,  or  the  demises  are  altogether  separate,  th< 
must  be  several  actions  of  debt  for  the  rent  This  sai 
rule  applies  equally  to  any  other  contract  conclud 
with  tenants  in  common,  relative  to  the  subject  mat) 
of  the  tenancy."  Paivis  v.  Smith  (a)  and  Wilkinson 
Hall  (b)  are  cited  as  instances  of  the  rule.  \Colmdgi 
Then  you  maintain  that  Mary  Whitby  should  have  su 
alone,  in  this  case,  as  survivor.]  That  would  have  be 
the  proper  course.  [Coleridge  J.  Ought  she  to  ba 
recovered  in  respect  of  more  than  her  own  interest 
She  ought  to  have  recovered  the  whole :  but,  as  to 
much  as  exceeded  her  own  interest,  she  would  ha 
been  a  trustee  for  the  representatives  of  the  deceas< 
covenantees,  as  in  Anderson  v.  Martindale  (c).  In  Wi 
lace  V.  McLaren  (d)  a  lease  was  made  by  tenants 
common,  reserving  rent  to  them  according  to  th( 
several  and  respective  rights  and  interests :  and  it  w 
held  that  the  survivors  might  sue  for  the  whole  rei 
In  Peine  v.  Bury{e)  a  party  covenanted  with  thr 
persons  to  pay  them  an  annuity  for  the  use  of  anothe 
two  of  the  covenantees  did  not  execute ;  yet  it  was  he 
that  the  three  might,  and  therefore  must,  join  in  i 
action  on  the  covenant.  Here  all  that  appears  as 
Mary  Whitby  is  that  she  joins  in  the  demise,  and  th 
the  covenant  is  made  to  her  jointly  with  the  othei 
But,  even  if  it  appeared  that  she  had  an  undividi 
moiely,  her  interest  in  the  covenant  would  be  joint 

(a)  5  B,^  Aid,  850.  (6)  1  New  Ca.  713. 

(c)  1  Eoit,  497.  {d)  1  Man,  ^  R,  516. 

(if)  3  B.^C  853. 
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IL  V.  Richards  in  reply.     A  confusion  is  introduced   Queen^s  Benck. 
by  treating  cases  in  which  it  has  been  decided  that  par-  ' 

ties  may  join  as  authorities  for  the  rule  that  they  must  Folkt 
join.  In  Martin  v.  Crompe  (a)  Lord  Holi  said :  '^  if  Addbmbrooek. 
there  are  two  tenants  in  common  of  a  reversion  expect- 
ant upon  a  lease  for  years,  upon  which  a  rent  is  reserved, 
they  may  join  in  debt  for  the  rent,  or  sever."  The  in- 
convenience of  a  joint  action  is  much  greater  than  that 
of  several  actions:  the  interests  might  be  transferred  to 
Domerous  parties.  No  difficulty  arises  as  to  the  extent 
of  the  damages :  these  will  be  given  in  proportion  to 
the  party's  interest. 

Cur.  adv.  mdt. 

XLiOrd  Denman  C.  J.,  in  this  term  {January  20th), 
delivered  the  judgment  of  the  Court 

X*his  was  an  action  of  covenant  upon  an  indenture  of 
between  Edward  Foley  and  Eliza  Maria  Foley ^ 
wife,  and  Mary  IVhiiby^  of  the  one  part,  and  J.  A. 
-^denbrooke  of  the  other  part:  by  which  it  was  wit- 
nessed that  the  said  Edward  Foley  and  Eliza  Maria  his 
^fe,   and  the  said  Mary  Wliitby^  did  demise  to  the  said 
•'•  -rf.  Addenbrookcj  deceased,  his  executors,  administra- 
tors and  assigns,  certain  lands  and  premises  for  a  term 
or  forty  two  years,  with  covenants  on  the  part  of  the 
'essee  for  himself,  his  heirs,  executors  and  administra- 
^   ^ith  the  said  Edward  Foley  and  Eliza  Maria  his 
^  ^»id  Mary  Whitby^  and  the  heirs  and  assigns  of  the 
^    *^*^d  Mary  Whitby^  respectively,  for  building  and 
'^^£  furnaces  and  iron  works,  and  for  repairing  the 
^^^s,  &c.  The  declaration  contained  an  inducement 

(a)  1  Ld.  Raym,  341. 
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Volume  IK  that  Edward  Foley  and   Eliza  Maria  his  wife,  at  th» 

1843 
'___  time  of  tlie  demise,  were  seized  in  fee,  in  right  of  th^ 


FoLtr        ^'ife,  of  one  undivided  moiety  of  the  demised  premises 
Addbmbkooki.  The  declaration  averred  the  death  of  the  lessee, 

that  the  defendants,  as  executors,  entered  upon  the  d 
mised  premises,  and  continued  possessed  till  the  1 
expired ;  and  that,  during  the  term,  Edward  Foley  an 
Eliza  Maria   his    wife   died ;    and   that  the  reversio; 
of  her  undivided  moiety  descended  to  the  plaintiff, 
her  son  and  heir.     Breaches  of  the  covenants  were  the 
assigned,  as  well  during  the  life  time  of  the  lessee 
after  his  death. 

The  defendants  pleaded  several  pleas ;  to  the  sixth, 
seventh,  eighth,  ninth,  tenth,  and  last  of  which  there 
were  demurrers:  and  the  defendants,  upon  the  argument, 
abandoned  all  but  the  sixth  and  seventh. 

U|X)n  these  pleas  two  questions  were  raised :  first, 
whether  the  defendants,  who  were  named  executors  in 
the  declaration,  but  were  not  charged  in  terms  as  such, 
nor  as  assignees,  were  liable  for  breaches  of  covenant  as 
well  in  their  own  time  as  in  that  of  their  testator ;  and, 
secondly,  whether  the  action  is  maintainable  by  the 
plaintiff  only  without  joining  the  other  lessor  Mary 
JVhitby^  who  is  still  living. 

As  upon  the  latter  point  our  opinion  is  in  favour  of 
the  defendants,  it  is  unnecessary  to  consider  the  other 
question  raised,  the  defendants  being  entitled  to  judg- 
ment on  the  demurrer  by  reason  of  the  nonjoinder  of 
Mary  Whitby^  one  of  the  lessors  and  covenantees. 

The  indenture  shews  eijoitil  demise  by  Edward  Foley 
and  his  wife,  and  Mary  Whitby ;  and  the  covenants  are 
with  Ed-iCard  Foley  and  his  wife,  and  Maty  IMiitby^  and 
the  heirs  and  assigns  of  the  wife  and  Mary  IVhitbyy  re- 
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spectively.     Referring  to  the  indenture  only  as  set  out   Queen^s  Bench. 
in  the  declaration,  it  must  be  taken  that  Edward  Foley 
and  his  wife  and  Mary  Whitby  had  such  an  interest  as         Folst 
would  enable  Hi^m  jointly  to  demise  the  whole  of  the  pre-   Addbmbrookk. 
niises.    It  appears,  however,  by  the  inducement,  that  Ed- 
ward Foley  and  his  wife  had  only  an  undivided  moiety : 
and  therefore  it  is  to  be  inferred,  though  her  interest 
13  not  shewn  by  averment,  that  Mary  Whitby  had  the 
other  moiety,  making  up  the  whole  interest  in  the  pre- 
mises demised.     It  is  clear  that  upon  the  face  of  the 
declaration  Mary  Whitby  cannot  be  taken  to  be  a  per- 
son having  no  interest  in  the  premises :  and,  whether  she 
were  a  coparcener  or  a  tenant  in  common  with  Eliza 
^aria  Foley^  she  would  be  a  tenant  in  common  with  the 
plaintiff. 

^^e  are  of  opinion  that,  the  demise  being  joint,  and 

^e  Covenants  upon  which  the  action  is  brought  entire, 

^^  niade  with  both  the  lessors,  the  came  of  action  is 

•^^'»    and   that  both   the   covenantees  ought  to  sue; 

^^Sh,  as  between  themselves,  their  interests  may  be 


'ate. 

^^veral   cases  were  cited  upon  the  argument;  An- 

'^^>^  v.  Martindcde  {a\  James  v.  Emery  {b)^  Kitchen  v. 

'^^•^""^(c),  Harrison  v.  Bamby  {d\  Eccleston    \.^  Clip- 

^^^^^  (e)f  and  others  which  it  is  not  necessary  more  par- 

^*^rly  to  refer  to.    But  the  result  of  the  cases  appears 

^  this,  that,  where  the  legal  interest  and  cause  of 


*o«  of  the  covenantees  are  several^  they  should  sue 

t^^rately,  though  the  covenant  be  joint  in  terms;  but 

^     several  interest  and  the  several  ground  of  action 

(o)  1  East,  497.  (6)  8  Taunt.  245. 

(c)  1  Lev,  109.  (d)  5  T,  R,  246. 

(tf)  1  Sound.  153. 
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Voiume  IV,     must  distinctly  appear,  as  in  the  case  of  covenant 
'        pay  separate  rents  to  tenants  in  common  upon  dem 


FoLKT        jjy  them ;  or  as,  in  the  instance  cited  from  Sings- 
Addbnbkooki.  Case  {a)  in  note(l)  to  the  case  of  Eccleston  v. 

sham  (i),  where  a  man  by  indenture  demised  Blackt^^^* 
to  A.y  IVhiteacre  to  B.,  and  Greenacre  to  C,  and  cor   ^^^ 
nanted  with  them,  and  each  of  them,  that  he  had  gc-^^^ 
title,  each  might  maintain  an  action  for  his  particuJ^^^ 
damage  by  a  breach  of  that  covenant.     On  the  otl^  ^^ 
hand,  it  appears  from  several  cases  that,  if  the  cause    ^ 
action  be  joints  the  action  should  be  joint  though  ib^ 
interest  be  several ;  Coryton  v.  Lithebye  (c),    Martin  T. 
Crompe  (d\  Wilkinson  v.  Hall  {e).     In  the  present  case 
the  covenants  for  breach  of  which  the  action  is  brought 
are  such  as  to  give  the  covenantees  a  joint  interest  in  the 
performance  of  them:  and  the  terms  of  the  indenture  are 
such  that  it  seems  clear  that  the  covenantees  might  have 
maintained  a  joint  action  for  breach  of  any  of  them. 
Upon  this  point  the  case  of  Kitchen  v.  Buckly  {g)  is  a 
clear  authority :  and  the  case  of  Petrie  v.  Bury  {h)  shews 
that,  if  the  covenantees  could  sue  jointly,  they  are  bound 
to  do  so. 
_       Our  judgment  therefore  is  for  the  defendants. 

Judgment  for  defendants. 

(a)  5  Rep,  16  6.  (6)  1  Wms,  SauvuL  155. 

(c)  2  Sound,  115.  (d)  1  Ld.  Raym,  S4a 

(e)  1  New  Co,  713.  (g)  1  Lev.  109. 
(A)  3  B,  ^  a  353. 
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QuttfCt  Bench, 
1843. 


Jackson  and  Another  against  Nunn  and  Others.  Tu^»<i<^v* 

^  January  SIst 

i\    RULE  was  obtained  in  this  term,  calling  on  the  A  cause  sund- 

plaintiffs  to  shew  cause  '^  why  they  should  not  pay  Uie  plaintiflTs 

to  the  defendants  or  their  attorney  so  much  of  the  costs  xo  amend  by^* 

<>f  this  action  as  the  defendants  have  been  put  to  by  the  "IrJjil!  «f''i!!«'r 

>  J  names  of  some 

plaintiflfs  proceedinirs  beyond  the  costs  of  those  pro-  o^^  defend- 

*^  o  J  r  ants,  on  pay- 

^^^^ings  to  which  the  plaintiffs  are  entitled,  the  plaintiffs  *"*"*  of  costs. 

•        ^      °  ...  the  remaining 

■saving  taken  out  of  Court  in  satisfaction  the  money  paid  defendanu 

?  1  1       t         I  having  liberty 

'Hto    Court  by  the  defendants;  and  why  the  costs  to  to  plead  de 
^hich  the  defendants  are  entitled  should  not  be  referred  Master  allowed 
to  one  of  the  Masters  to  be  taxed."  T^^^ 

were  struck  out 
their  entire 

O^  Malley  now  shewed  cause,  and  B.  Andrews  supported  *^°*^*  °^  *^® . 

^m  *^  ''  cause,  and  the 

^    rule  (a).     The  facts  of  the  case  and  the  nature  of  remaining  de- 

tt%  .  .  fendantsthe 

^     question  discussed  appear  sufficiently  by  the  judg-  costs  of  the 

Hj^  day  only.    The 

**»•  latter  defend- 

^T.  J  ij    ■"**  afterwards 

Cur.  adv.  volt.  p,id  ^^ney 

into  Court, 
which  the 

rd  Denman  C.  J.,  in  the  ensuing  vacation  {Februafy  ^"ed^*  Th 
^,  delivered  the  judffment  of  the  Court.  Master  then 

'*      ^  uxed  the  plain- 

%  appears  that  in  this  case  the  plaintiffs  had  joined  too  tiffs  their  costs, 

not  however 

y  defendants :  they  had  pleaded ;  and  the  cause  stood  allowing  them 
trial  at  the  assizes.     The  plaintiffs  applied  at  the  sequent  to  tiie 
i-ze  town  to  the   Judge,  and  obtained  an  order  to    ^'nddl^a'right 
Ise  out  the  names  of  some  of  the  defendants  upon  '*  h^JJ*,!,^, 

that  the  re- 
iog  defendante  were  entitled  to  their  costs  of  the  former  pleas  and  subsequent  pro- 
ngs ;  and  that  the  Master  could  not  have  allowed  these  on  the  former  taxation. 

* 

^)  Before  Lord  Denman  C.  J.,  Patteson,  Coleridge  and  Wightman  Js, 
"^QL.  IV.   N.  8.  P 
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payment  of  costs,  and  the  defendants  whose  name 
mained  having  liberty  to  plead  de  novo. 

The  Master  taxed  the  costs,  allowing  the  defenc 
whose  names  were  struck  out  their  entire  costs  ol 
cause,  and  the  defendants  whose  names  remained 
costs  of  the  day  only  (a).  This  was  quite  right, 
much  as  at  that  time  the  Master  could  not  tell  whi 
the  remaining  defendants  would  plead  de  novo  or 
and  whether  their  former  pleas  and  subsequent 
ceedings  would  become  useless  or  not.  The  defen< 
have  subsequently  pleaded,  paying  money  into  C 
which  has  been  accepted  by  the  plaintiffs  in  discharj 
the  action ;  and  the  Master  has  now  taxed  the  plai 
their  costs  of  the  cause,  but  not  allowing  them  the 
incurred  subsequent  to  the  former  pleas  of  the  del 
ants.  In  this  also  he  has  done  right,  because  we 
assume  that,  if  the  plaintiffs  had  originally  sued  onl 
right  defendants,  they  would  have  pleaded  payment 
Court  at  once,  and  so  the  costs  of  the  former  pleas 
subsequent  proceedings  would  not  have  been  incu] 
But  the  defendants  have  obtained  a  rule  calling  on 
plaintiffs  to  shew  cause  why  the  Master  should  not  a 
them  the  costs  of  their  former  pleas  and  of  the  si 
quent  proceedings,  upon  the  ground  that  they  w 
have  succeeded  at  the  trial  on  account  of  the  joind 
the  other  defendants.  This  rule  is  resisted  by 
plaintiffs,  who  contend  that  they  are  not  entitled  to 
costs,  or,  if  they  be,  that  the  Master  should  have  t 


(a)  llie  affidavit  in  support  of  tlie  rule  stated  that  the  Master  d 
allow  these  defendants  their  general  costs,  "  considering  that  tb 
action  would  be  again  carried  to  trial,  and  that  those  general  costs 
were  not  allowed  to  the  continuing  defendants  would  be  coets  i 
cause,  and  would  follow  the  fate  of  the  trial** 
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tm  on  the  former  occasion.     We  are  of  opinion  that  Quem*8  Bench, 
i  defendants  are  entitled  to  these  costs  for  the  reason 


assign,  and  that  the  Master  could  not  allow  them       Jacksov 
€>MX  the  former  taxation,  because  at  that  time  neither  had        Nonk. 
-tlie  defendants  pleaded  payment  into  Court  nor  had  the 
-plaiDtifls  accepted  the  money  so  paid  in,  and  therefore  it 
cQuld  not  be  known  what  costs  beyond  those  of  the 
dAy,  which  were  allowed,  had  been  uselessly  incurred. 

Under  these  circumstances  we  think  that  the  present 
rale  ooght  to  be  made  absolute. 

Rule  absolute. 


The  Queen  against  Reeve.  7Wk%, 

January  Slat. 

.^\^    RULE  was   obtained  in  last  Michaelmas  term,  The  deponent*! 
calling  upon  William  Napier  Reeve  to  shew  cause  affidavit,'  is  not 

^*^y  an  attachment  should  not  issue  against  him  for  his  J^uedfunder 
^^^«^tempt  in  not  filing  a  certain  aflSdavit  (a)  in  pursuance  ^^^%^^ 
^^  ^  rule  of  this  Court.  f'^1^?''^ 

2  IT.  4^  I.  5., 
by  styling  him 
"  articled 

Sir  fV.  W.  Fdlett^  Solicitor  General,  and  Warren  now  clerk,-  without 
**^^'wed  cause,  and  stated,  as  a  preliminary  objection,  whom,  or  in 
^Hat,  in  the  only  affidavit  on  which  the  present  rule  nisi  ^^^^  P^es- 
^ad  been  granted,  the  deponent  described  himself  as  p^^^^^d^'- 
••   'JThomas  Alley  Janes  of"  &c,   «  articUd  clerk;'  not  mf»  C.  J.,  Uiat 

•-^  this  defect  is 

Stating  to  whom  he  was  clerk,  or  in  what  profession  or  substantial 

m  .  enough  to  be 

business.    [Lord  Denman  C.  J.     What  answer  can  be  insisted  upon, 

»;-,  1  •       I  .       .       -»-,  c****  where  it 

S^^en  to  this  objection  ?]  has  been  agreed 

that  no  tecbnU 

cal  objection 

(«>    Used  by  him  on  an  application  at  Chamben  for  a  certiorari  to  re-  "^^  ^  *^«°* 

^oire  *n  indictment  against  Perdnal  HamiUon  Chamberlain  and  others. 
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Platt^  contrk.  This  is  as  sufficient  a  description  i 
"gentleman."  The  Court  will  take  notice  of  the  o 
dinary  terms  designating  its  officers  and  tlieir  leg 
subordinates,  and  will  intend  that,  prima  facie,  "a 
tided  clerk  "  means  an  articled  clerk  to  an  attorney. 


Lord  Denman  C.  J.  That  is  not  so.  There  a 
other  trades  and  professions  to  which  such  a  term  mi 
be  as  properly  applicable  as  to  the  profession  of 
attorney  or  solicitor.  It  will  be  found  in  former  caa 
that  the  affidavits  have  gone  on  to  say  to  whom  ■ 
party  was  articled  clerk,  and  what  was  the  trade  or  p  i 
fession.     The  objection  is  clearly  fatal. 

Piatt  then  stated  that  Reeves  attorney  had  express 
agreed  to  take  no  "technical  objections."  The  Solicit 
General  and  Wairen  contended  that  this  agreement  con 
prehended  only  objections  to  the  service  of  the  rule  m 

Lord  Denman  C.  J.  We  cannot  enter  into  such  a 
inquiry.  If  the  agreement  were  not  so  limited,  I  am  fi 
from  saying  that  this  is  a  "  technical "  objection, 
rule  of  Court  {a)  orders  the  true  addition  to  be  givei 
and  it  is  of  great  consequence  that  we  should  require 
full  and  distinct  statement  of  it  from  those  who  mal 
affidavits. 


Per  Curiam^ 

(Ex  relatione  Warren.) 


Rule  discharge 


(a)  K,  B.  Mick,  15  Car.  2.     PeacocWt  Rule*,  p.  53.     Reg,  Gen.  I 
2  fV.  4.  1. 5.,  8  B.  ^  Ad.  375. 
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Queen's  Bench, 
1843. 

HILARY  VACATION  (a). 

The    Queen  against  The    Inhabitants   of   St.  ^ednesdat,, 

Giles  in  the  Fields. 

(St.  Mary-at-Hill   against  St.  Giles  in   the 

Fields.) 

Reported,  S  Q.  B.  458. 


IN  THE  EXCHEQUER  CHAMBER, 

(Error  from  the  Queen's  Bench. ) 
Elizabeth  Wilson  against  Fuller. 

Reported,  3  Q.  B.  68, 1009. 


Thursdtufy 
Fetfrvuny  Sd. 


Moses  against  Levy.  Saturday, 

February  4lh, 

,/y^SSUMPSIT.     The  declaration  stated  that,  in  con-  Declaration  on 
sideration    that    plaintifT   at   defendant's  request  defendant  for 
^*^l   sell   and  deliver  goods   to   Aaron  Solomon  on  fuppiied  to^: 

pl^     ,  Ayeiment,  that 

9,  ri'l*'^  supplied  S.  with  goods  at  priees  amounting  to  wit  to  the  sum  of 'JSL  ;  and  that 
cliiy^^^  ^ot  pay,  nor  did  defendant  after  notice.  Plea,  that  S.  did  pay  the  sum  in  the  de- 
cat|r^*^o  mentioned  in  full  satisfaction  &c.,  and  plaintiff  received  the  same  &c.  Repli- 
Iq  f^  tbat  S,  did  not  pay,  nor  plaintiff  receive,  the  said  sum  in  the  declaration  mentioned 

««*^   satisfaction  &c«     Issue  thereon. 
tf^^^^l,  that  the  pleadings  did  not  confine  the  plaintiff  in  his  proof  to  the  1SL  ;  but  that, 
li^^^T^roof  by  defendant  that  S,  had  paid  78^,  plaintiff  might,  without  having  new 

^^^>  give  evidence  of  a  balance  unpaid  beyond  the  7SL 

_      ^     The  Court  sat  in  Banc  on  the  Ist,  2d  and  4th  of  February,  and 


7th  and  four  following  days. 
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credit,  deFendant  promised  plaintiff  to  be  respons 
him  for  payment  of  the  prices  of  such  goods  as  p 
should  so  sell  &c. :  that  plaintiff,  confiding  &c^  i 
and  deliver  to  A.  S.  goods  at  prices  amounting 
whole  to  a  large  sum,  to  wit  the  sum  of  78/.  5&  1 
credit,  which  elapsed  before  the  commencement  i 
suit :  that  A^  S.  did  not  pay  the  78/.  Ss.  Id*,  or  an 
thereof;  of  all  which  premises  defendant  had  noti< 
was  requested  to  pay :  but  that  defendant,  not  r 
ing  &c.,  hath  not  yet  paid  &c. 

Pleas,  1  and  2,  not  material.  3.  That  the  saic 
did,  on  &C.,  before  the  commencement  of  this  su 
the  said  sum  of  money  in  the  declaration  mentioi 
full  satis&ction  and  discharge  of  that  sum  of  mon< 
of  all  damages  in  respect  thereof;  and  plaintiff  tl 
ceived  the  same  in  such  full  satisfaction  &C 
fication. 

Replication.  That  A.  S,  did  not  pay,  nor  did 
tiff  receive,  the  said  sum  of  money  in  the  deck 
mentioned  in  full  satisfaction  and  discharge  of  th] 
of  money  and  of  all  damages  in  respect  ther< 
manner  and  form  &c. :  conclusion  to  the  country, 
thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  t 
tings  in  London  after  Hilaty  term,  184<2,  it  ap] 
that  the  plaintiff  had,  from  time  to  time,  fur 
Solomon  with  goods  on  credit,  for  which  he  hac 
payments  to  the  amount  of  more  than  100/.;  but 
balance  of  78/.  5s,  Id.  ultimately  remained  di 
which  this  action  was  brought.  The  defendant's 
sel  contended  that,  on  the  pleadings  and  eviden 
was  entitled  to  the  verdict;  and  that  the  plain 
avail  himself  of  the  balance  alleged  to  be  due  af 


VI.  VICTORIA.  215 

pajments  proved^  should  have  new  assigned.    A  ver-  Qveen*s  Bench. 

diet  was  taken  for  the  plaintiff,  but  leave  given  to  move * 

to  enter  a  verdict  for  the  defendant  M.  Chambers,  in  ^°*" 
the  ensuing  term,  moved  accordingly,  and  cited  Rogers  ^'^^* 
▼•  Custance  {a).     A  rule  Nisi  was  granted. 

SuU  now  shewed  cause  (i).      No  new  assignment 

was  requisite.    The  case  is  within  the  rule  established 

in    freeman  v.  Crqfis  (c)  and  James  v.  Lingham  (d)^ 

which  case  was  lately  followed  up  by  the  decision  of  the 

ourt  of  Ck>mmon  Pleas  in  Kenningham  v.  Alison  {e), 

Tlie  78^  Ss.  \d.  mentioned  in  these  pleadings  is  not  a 

speoific  sum  of  money,  but  the  balance  generally,  up  to 

th&t  amount,  which  the  plaintiff  seeks  to  recover.     In 

Rogers  v.  Custance  {a)  the  plea  narrowed  the  demand 

made  in  the  declaration,  and  fixed  it  to  the  work  done 

under  a  particular  contract ;    and  upon  that  plea   the 

replication  took  issue,    making  the  particular  work  in 

question  the    subject  matter  upon  which  the   dispute 

turned.     The  exception  which  that  case  furnishes  to 

the  general  rule  has  no  application  here.     WiUiams  v. 

DaxHes  (^)  and  Eastwick  v.  Harman  (h)   are  analogous 

cases  to  those  first  cited. 

Piatt  and  M.  Chambers,  contrL  It  is  not  necessary  to 
dispute  the  doctrine  of  Freeman  v.  Crafts  (c)  and  James 
V-  Lingham  {d).  Here  the  plaintiff  in  his  declaration 
specifically  avers  a  delivery  of  goods  to  Solomon,  of  the 

^">     I   Q.  5.77. 

(  )   B«fo,^  "LorA  Denman  C.  J.,  Patteson  and  Coleridge  Js. 
^^^  ^  Ai.^  W,  4.  (d)  5  New  Co.  553. 

^'^  ^  Z^owL  P.  C.  JV.  S.  658. 
1^^    ^    Oo.  4-  M.  464.      S.  C.  S  Tyrwh,  383. 
/     .      ^   Jlf.  *  »r.  13.     See  Lantb  ▼.  Mickkthvxut,  1  Q.  B.  400. ;  Row- 

•  -^lakMley,  1  Q.  B.  403. 
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value  of  78/.  6s.  Id.^  which  goods  he  says  were  not 
for.  The  amount  is  laid  under  a  videlicet,  but  ca; 
exceed  78/.  Bs.  Id.  Then  the  defendant  pleads  that  j 
mon  did  pay  that  sum  in  discharge  of  the  amount  i 
tioned  in  the  declaration ;  which  statement  has  the  c 
effect  as  if  he  had  expressly  averred  that  the  gi 
mentioned  in  the  plea  were  identical  with  those  i 
tioned  in  the  declaration :  and  a  replication  of 
payment  to  a  plea  so  averring  would  clearly  . 
admitted  the  identity.  The  case  therefore  is  the  s 
as  that  in  which  an  assault  is  justified,  and  the  plai 
if  he  proceeds  for  a  different  assault,  must  new  asj 
Rogers  v.  Custance  (a)  is  in  point  [Coleridge  J. 
say  that  the  claim  here  b  confined  by  the  declarat 
if  it  is  so,  and  is  hit  by  the  plea,  how  could  the  p 
tiff  new  assign  ?]  Either  the  declaration  is  general 
narrowed  by  the  plea,  in  which  case  the  plaintiff  oi 
to  have  new  assigned ;  or  it  is  particular,  and  then 
plaintiff  was  on  that  account  confined  to  the  one  c 
of  78/.  5s.  Id. 

Cur.  adv. 


Lord  Denman  C.  J.,  in  the  same  vacation  {Febr 
11th),  delivered  the  judgment  of  the  Court. 

The  declaration  in  this  case  was  framed  on  an  ins 
ment  by  which  the  defendant  guaranteed  the  payr 
of  all  goods  supplied  by  the  plaintiff  to  Aaron  Solon 
it  then  stated  that  goods  to  the  amount  of  78/.  5s 
had  been  supplied  to  Aaron  Solomon^  and  not  paid 
The  plea  stated  that  Aaron  Solomon  did  pay  to 
plaintiff  the  said  sum  of  money  in  the  declaration  ■ 
tioned,  in  full  satisfaction  of  that  sum  of  money 


(a)  1  Q.  B.  77. 


f 
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dflmages.     The  plaintiff  took  issue  on  this  plea.     At  Queen's  Bench. 

^®  trial  it  was  proved  that  Aaron  Solomon  had  paid  to  * 

^e  plaintiflF  moneys  amounting  to  100/.     TThe  plaintiff       ^'<^" 
^^cver    proved  sales  of  goods    to    the  amount  of        l-'^^- 
^^/.  Ss.  Id.,  leaving  a  balance  of  78/.  5s,  Id^  the  same 
^tk^  as  was  stated  in  the  declaration.     It  was  contended 
^^t  the  plaintiff  was  not  at  liberty  to  go  into  this  proof 
^  ^he  pleadings  stood,  but  ought  to  have  new  assigned 
^^^t  the  action  was  brought  for  another  sum  of  money 
^^n  that  to  which  the  payment  mentioned  in  the  plea 
^t^plied.     A  verdict  was  taken  for  the  plaintiff  for  the 
^^laoce,  with  liberty  to  move  to  enter  a  verdict  for  the 
^^fendant. 

A  role  nisi  having  been  granted,  the  case  of  Rogers 
^'^  distance  (a)  was  cited  in  support  of  the  rule*  That 
^^se,  however,  differs  entirely  from  the  present.  There 
^l^e  declaration  was  general  for  work  and  labour :  the 
t^lea  set  out  that  the  work  was  done  under  a  special 
^^Dntract,  as  to  which  differences  had  arisen,  and  ulti- 
^^ately  an  agreement  had  been  come  to  that  a  certain 
^^um  should  be  paid  by  the  defendant,  which  had  been 
(::^aid.  The  replication  took  issue  on  the  payment.  The 
^^laintiff  sought  to  give  evidence  of  extra  work  dehors  the 
ontract;  but  the  Court  held  that  he  was  not  at  liberty 
o  do  so  without  new  assigning,  inasmuch  as  the  plea 
lad  narrowed  the  cause  of  action,  and  the  plaintiff  by 
is  replication  had  adopted  that  narrow  view  of  it. 
3Iere  the  plea  is  as  general  as  the  declaration.  On  the 
^>ther  hand  the  cases  of  Freeman  v.  Crafts  (A),  James  v. 
JLxf^ham  (c),  Kenningham  v.  Harrison  (rf),  were  cited. 

(a)  1  Q.  B.  77.  (6)  4  M.  ^  IF.  4.  (c)  5  New  Co.  553. 

(<0  12  Law  J.  N.  8.  Com.  Pleat,  3.     S.  C.  (as  ICenningham  ▼.  AHaon) 
2Z>w/.  P.  a  N.  S.  658. 


218 


Q.B.    HILARY  VACATION, 


Folume  IK 
1843. 

Mosis 

Levt. 


We  think  that  the  present  case  is  not  distinguishable 
from  those.  The  plea  in  this  case  is  as  general  as  the 
declaration,  and  therefore  bound  the  defendant  to  prove 
payment  for  all  the  goods  which  the  plaintiff  could 
shew  to  have  been  delivered  to  Aaron  Solomon  under 
the  guarantee,  in  the  same  manner  as  a  plea  of  leave 
and  licence  in  trespass  binds  the  defendant  to  prove  a 
licence  coextensive  with  all  the  trespasses  which  the 
plaintiff  may  prove  (a).  Where  the  declaration  itself 
points  at  one  particular  transaction,  and  the  plea  applies 
itself  to  another  particular  transaction  of  the  same  sort, 
different  from  that  intended  by  the  declaration,  or  where 
the  plea  narrows  the  declaration  contrary  to  the  inten- 
tion  of  the  plaintiff,  a  new  assignment  is  necessary,  but 
not  where  the  declaration  is  general,  and  the  plea  also^ 
as  we  consider  them  to  be  in  the  present  case.  Hie 
rule  must  be  discharged. 

Rule  discharged. 

(a)  Bamet  t.  Hunt,  1 1  East,  451.  It  rather  appears  from  the  remark 
of  lAtiUdaU  J.  on  that  case,  in  Bowen  ▼.  Jenkins  6  A.  ^  E.  911.  919., 
that  the  learned  Judge  considered  the  case  of  leave  and  licence  as  an 
eiception  to  the  ordinary  rule  respecting  the  necessity  of  a  new  assign- 
ment 
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Qu€en*s  Bench, 
1843. 


^^OBGB  EL^BFEB  and   EicHAED   Parbt    Jokes 

against  David  Williams. 

^A^  SSUMPSIT.     The  declaration  contained  two  spe-  Attorneys, 

cial  counts ;  to  each  of  which  several  pleas  were  mortgage  of 

pleaded,  and  issues  joined  thereon :  also  counts  for  work  an  action^n 

^d  materials,  for  money  paid;  and  on  an  account  stated ;  the  morLagee 

to  which,  and  the  special  counts,  a  payment  into  court  J^^^^'f*** 

Was  pleaded :  replication,  damages  ultra :  issue  thereon,  p^ncipai  and 

On   the  trial,  before  Cresswell  J.,  at  the  Spring  assizes  ^  pleaded. 

The  attomejs 

for  ShrcpMre,  1842,  a  verdict  was  found  for  the  plain-  bad  obtained 
Ufis   on  all  the  issues  raised  upon  the  first  count,  and  client,  a'loan  to 
for  the  defendant  on  the  remaining  issues,  subject  to  the  mor^age'ortbe 
opinion  of  this  Court  on  a  special  case  as  to  the  right  of  JlJJd  ^Jji^*^ 
the  plain tifis  to  recover  on  the  agreement  set  forth  in  'wrought  an 

tlie  first  count  against  W.  for 

principal  and 

Xhe  first  count  was  abstracted  in  the  case  as  follows,    interest  due  on 

-,  r      I      I  r  •     t  1  I     <•  1        ^**  mortgage ; 

It  sets  forth,  by  way  ox  mducement,  that,  before  the  and  jr,  bad 
x^iaking  of  the  defendant's  promise,  William  Williams  and  had  also  ob-  ^ 
•^JfoAw  Kiiffin  Williams  borrowed  from  John  Ixnve  2000/.,  Sialjinrt V., 
secured  by  a  mortgage  of  certain  estates  and  a  joint  and  J"**  certificate 

in  an  action  of 
^Bebt  at  their  own  suit.    D.,  an  attorney,  but  not  employed  as  such  by  the  mortgagor  (who 
'^ras  the  brother  of  D.*s  professional  agent),  wrote  to  the  plaintiiTs,  promising  that,  if  they 
"^vould  not  issue  execution  for  two  months,  the  pleas  should  be  withdrawn  and  judgment 
suffered  by  default  in  the  first  two  actions ;  and  further  undertaking  as  follows.      **  I  shall 
'^My  all  the  principal,  interest  and  costs  through  a  friend  of  mine  in  London^  to  whom  a 
^^ransfer  of  all  the  securities  you  have  will  have  to  be  made.'*     "  Hie  cash  will  be  ready,  if 
the  securities  will,  on  the  16th  instant.**     The  plaintiffs  agreed,  and  forbore  issuing  execu- 
tion ;  but  the  party  referred  to  by  D.  did  not  advance  the  money. 

Held:   1.  that  D,  was  personally  liable  in  assumpsit  on  the  above  undertaking,  for  the 
amount  claimed  by  the  plaintiffs  in  the  first  two  actions. 

2.  That  they  were  sufliciently  interested  in  the  recovery  of  the  sum  due  to  £.,  their 
client,  to  sue- on  Z>.*s  agreement  in  respect  of  it,  in  their  own  names. 

S.  That  they  might  recover  interest  on  the  sums  due,  as  daroagei  in  the  action  against 
•0.,  though  not  under  sUt  3  &  4  IT.  4.  c  42.  u,  28,  29. 
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several  covenant  of  JV.  Williams  and  J.  K»  Williams  to 
pay  principal  and  interest.  That  J.  heme  afterwards 
assigned  the  said  mortgage  debt  by  indenture  to  the 
plaintiffs  for  an  advance  of  2000/.  That  afterwards 
J.  K.  Williams  applied  to  the  plaintiffs  to  procure  him  a 
further  loan  of  325/. ;  and  that  Elizabeth  Humphreys^  at 
the  request  of  the  plaintiffs,  advanced  him  the  sum  of 
325/.  on  the  security  of  a  further  mortgage  of  the  estate 
before  mortgaged  as  aforesaid,  and  subject  thereto^  and 
of  the  joint  and  several  covenant  of  the  said  «/.  K.  WU" 
Hams  and  W.  Williams  for  the  payment  of  principal  and 
interest.  That  W*  Williams  was  further  indebted  to  the 
plaintiffs  in  the  sum  of  164/.  7^.  l\d.  That,  the  cove- 
nant of  the  said  W.  Williams  with  the  said  J.  Lorn  hav* 
ing  been  broken,  the  plaintiffs,  as  the  attorneys  of  the 
said  J.  LonDCj  but  for  their  own  behoof,  sued  out  a  writ 
against  the  said  W.  Williams  for  damages  for  nonpay* 
ment  of  the  said  sum  of  2000/.  and  interest,  and  de- 
clared in  that  action,  and  the  said  W.  Williams  pleaded 
thereto.  That,  the  covenant  of  the  said  W.  Williams 
with  the  said  E.  Humphreys  having  been  also  broken, 
the  plaintiffs,  as  her  attorneys,  sued  out  another  writ 
against  the  said  W.  Williams  for  damages  for  the  non- 
payment of  the  said  sum  of  S25/.  and  interest,  and  de- 
clared in  the  said  action,  and  the  said  W.  Williams 
pleaded  thereto.  That  the  plaintiffs  also  commenced 
an  action  of  debt  against  the  said  W.  Williams  to  recover 
the  said  sum  of  164/.  17 s.  lid,  due  to  themselves,  and 
recovered  a  verdict  therein  for  the  said  debt,  for  Is. 
damages  and  405.  costs,  and  a  certificate  of  execution 
for  the  17th  day  of  Augmt  then  next.  That  afterwards, 
on  1st  August  1841,  in  order  to  put  an  end  to  the  seve- 
ral suits  and  litigations,  it  was  agreed  between  the  plain— 
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"^    and   defendant    that    the    plaintiffs   should   stay  Queen's  Bench. 

*^^cotion  in  the  said  last  mentioned  suit  for  two  months  ' 

^^  the  said  1st  August  1841,  and  should  furnish  de-       Harper 
^^dant  with  an  abstract  of  the  deed  of  assignment  from  « 
^^  said  (7.  Ijowe  to  the  plaintiffs ;  that  the  pleas  of  the 
^^id  fV,  Williams  in  the  said  actions  first  and  secondly 
^^^ntioued  should  be  withdrawn,  and  judgment  suffered 
*^^rein  by  the  said  fV.  Williams  by  default;  that  judg- 
nt  should  be  entered  up  in  the  said  action  at  the 
it  of  the  plaintiffs,  but  that  no  writ  of  execution  should 
^^  levied  or  put  in  force  in  the  said  actions  or  any  of 
^lleni   for  the  space  of  two  months  from  the  said  1st 
-^^^igust ;  that  the  defendant  should  prepare  drafts  of 
^t^ansfer  and  assignment  of  the  said  several  securities 
l^cfore  mentioned  to  a  certain  person  to  be  procured  by 
defendant,  to  wit  Robert  Dixon  Esq.,  and  should 
them  to  the  plaintiffs ;  and,  if  the  plaintiffs  should 
pprove  of  the  same,  the  defendant  should  get  them 
engrossed  and  return  them  to  the  plaintiffs,  who  should 
^-^rocure  them  to  be  executed  by  the  parties  by  whom 
^uch  assignments  and  transfers  were  to  be  made ;  and 
'fchat  thereupon,  and  as  soon  as  the  same  should  have 
n  so  executed  as  aforesaid,  he,  the  defendant,  would 
to  the  plaintiffs  all  the  principal  monies  and  interest 
^hen  due  by  the  said  W,  Williams  to  the  said  several 
^parties  respectively  on  the  said  securities,  together  with 
cbe  costs  of  the  two  first  mentioned  actions  respectively, 
land  would  also  pay  to  the  plaintiffs  the  said  debt  and 
images  recovered  in  the  said  action  at  the  suit  of  the 
plaintiffs,  together  with  the  full  costs  of  suit  in  the  said 
action.     The  declaration  proceeds,  afler  the  usual  state- 
nnent  of  mutual  promises,  to  aver  that  the  plaintiffs  did 
stay  execution  in  their  own  action ;  that  the  pleas  in 
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the  other  actions  were  withdrawn,  and  judgment  entered 
up ;  that  the  plaintiff  did  not  levy  or  enforce,  or  cause 
or  permit  to  be  levied  or  enforced,  any  writ  of  execution 
in  either  or  any  of  the  said  actions,  nor  was  any  execu- 
tion levied  in  the  said  actions  or  either  of  them ;  that 
they  furnished  an  abstract  of  the  deed  of  assignment 
from  the  said  John  Lome  to  the  plaintifis ;  that,  the  said 
transfer  and  assignments  of  securities  having  been  pre- 
pared and  approved,  the  plaintiffs  caused  them  to  be 
duly  executed  by  the  several  parties,  and  were  ready 
and  willing  to  deliver  them  so  executed :  of  all  which 
premises  the  defendant  had  notice :  and  assigns  for  a 
breach  the  nonpayment  of  the  several  principal  monies 
and  interest  and  the  costs  of  the  two  first  mentioned 
actions,  and  of  the  debt  and  costs  in  the  action  at  the 
suit  of  the  plaintiffs. 

The  case  then  proceeded  as  follows. 

The  defendant,  by  his  pleas  to  the  first  count,  denied, 
first,  the  agreement;  secondly,  the  alleged  assignment 
and  transfer  by  Lontoe  to  the  plaintifis ;  thirdly,  that  the 
plaintifis  stayed  execution  according  to  the  terms  of  the 
agreement ;  fourthly,  that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  transfers  and  assignments  duly 
executed  by  the  necessary  parties ;  on  all  which  traver- 
ses issues  were  joined. 

To  prove  the  agreement  as  set  forth  in  the  first  count, 
the  plaintifis  put  in  the  following  letters,  all  of  which 
were  admitted  by  the  counsel  for  the  defendant. 


"  Grajfs  Inn  Coffee  House,  London^ 

31st  July  1841. 
"My  dear  Sir, — Upon  coming  up  here  three  days 
back  I  found  that  there   was  some  squabbling  work 
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goiMig  on  between  my  agent  and  yourself,  and  that  you  Queen's  Bench. 

Iiad  instituted  proceedings  against  his  brother  for  dif-  ' 

ferent  sums  due  to  you  and  your  clients.     Having  been       Har»r 
>Ki8Qlted  on  the  subjecti  and  not  exactly  understanding     Wiluams. 
matters  stand,  will  you  do  me  the  favour  to  inform 
bow  things  are,  and  be  good  enough  to  say  whether 
you  will  have  any  objection  to  wait  a  couple  of  months, 
^y  taking  judgments  with  a  stay  of  execution  for  that 
period :  and  I  have  no  doubt  arrangements  can  be  made 
^y  then  to  settle  every  thing.     I  shall  be  obliged  by 
your  early  reply,  addressed  to  me  here. 

"  Yours  very  truly, 
**  Geo.  Harper  Esq.  David  fVilUams/' 

"  Selves  V.  —  WiUiams  Esq. 
"  Humphreys  v.  Same. 
"  Ixnoe  V.  Same. 
**  iMy  dear  Sir,  —  Mr.  Williams  has  nothing  to  do 
°^t  stiflTer  judgment  in  each  of  the  above :  let  us  com- 
P*et^  them  by  taxing  our  costs ;  and  rely  upon  this  as 
^^^    Undertaking  that,  although  we  shall  issue  execution, 
^  ^Viall  not  put  it  in  force  for  two  months  from  this 
^^^.     We  shall  have  no  objection  to  give  you  per- 
*^^>lly  any  explanation,  or  your  friend  Mr.  Williams  ** 
^*  2    (the  letter  then  proceeded  to  blame  the  conduct  of 
^    ^    latter).     «<  We  are "  &c. 

"  Hafper  and  Party  Jones. 
**  Whitchurch,  1st  August  1841.'* 

"  Grays  Inn  Ccffee  House^  Londoti^ 

Sd  August  184>1. 
*  M/dear  Sir, — I  beg  to  acknowledge  the  receipt 
^our  letter  and  to  thank  you  for  your  courtesy.     I 
t  that  you  have  grounds  to  complain ''  &c.     "  Will 
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you  be  kind  enough  to  send  me  an  abstract  of  the  deed 
from  Lowe  to  Jones,  and  also  of  the  one  aiFecting  the 
poh'cy  for  600/.   which  you  effected.     I  shall  pay  all 
the  principal,   interest   and  costs  through  a  friend  of 
mine  in  London^  to  whom  a  transfer  of  all  the  securities 
your  clients  have  will  have  to  be  made.     The  concur- 
rence of  Mr.  Williams  and  his  son  as  directing  parties 
to  the  transfer  will  not  be  re(]uired  on  behalf  of  the 
gentleman  to  whom  the  transfer  will  be  made;  and  I 
take  it  for  granted  that  you  will  not  consider  it  Deces- 
sary  on  the  part  of  the  mortgagees.     The  pleas  shall  be 
withdrawn  as   you  request;  but  I  hope  you  will  not 
require  executions  to  be  issued,  as  the  money  will  be 
ready  immediately  to  pay  the  whole,  including  your  bill 
of  costs  for  which  you  obtained  a  verdict  at  Slirewsbwry^ 
and  which  should  be  settled  without  being  taxed.  As  soon 
as  you  send  up  the  abstracts  mentioned  above,  a  draft 
transfer  will  be  sent  down  for  your  perusal ;  and,  if  you 
approve  of  it,  you  can  get  it  engrossed  and  executed  so 
as  to  send  the  engrossment  complete  to  your  agents  or 
bankers  in  London  to  be  exchanged  for  the  money.. 
The  cash  will  be  ready,  if  the  securities  will,  on  thes 
16th  instant.     Hoping  that  you  will  be  so  good  as  t 
allow  the  transaction  to  be  completed  with  as  little  ex— * 
pense  as  circumstances  will  permit,  believe  me  "  &c. 
"  Geo.  Harper  Esq.  David  Williams^ 


"Dear  Sir,  —  We  beg  to  send  you,  as  requested,  a 
abstract  of  the  assignments  from  Mr.  L(/a>e  to  oursel 
and  also  an  abstract  of  a  deed  of  arrangement  betweer  ^ 
Mr.  Williams  and  his  son  on  the  loan  from  Mi^ 
phreysj  which  we  presume  is  what  you  want.   We  nev 
eiFected  any  policy  for  Mr.  Williams  except  one  f< 
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lOO/i,  on  which  we  have  not  now  any  charges :  the  Qveen's  Bench. 
policry  and  a  satisfied  assignment  of  it  have  been  given 
up   t,o  Mr.  Williams.     We  shall  not  require  the  Concur- 
rence of  the  mortgagees  to  thq  proposed  transfers.     In 
Jidlj/  1837  we  entered  into  a  covenant  with  Mr.  Peachey 
of  Sclisbury  Square  for  the  production  of  Mr.  Williamsfs 
title  deeds  to  some  property  at  Islington :  this  covenant 
is  defeasible  on  our  giving  up  the  deeds  and  procuring 
a.  similar  covenant  from  the  party  to  whom  the  deeds 
Are  handed  over :  the  mortgagees  also  covenanted  with 
us    to  indemnify  in  respect  of  such  deed  of  covenant. 
Shall  you  require  abstracts  of  these?"  &c. 

«  We  are  *'  &c. 

**  Harper  and  Parry  Jones. 

**  Whitechurch^  4th  At^ust  1841. 

**  tkwid  WiUiamsy  Esq." 

The  case  then  set  out  several  other  letters  written  by 

^  parties  respectively  while  endeavouring  to  carry  into 

''^ct  the  above  arrangement,  which  terminated  (as  ap- 

P^ared  by  the  correspondence)  in  the  defendant's  failure 

^l>tain  the  expected  advance  {a).     The  case  then  pro- 

^^«^ed  as  follows. 

^*^J    Tbe  following  passages  form  part  of  this  latter  correspondence. 


tb 


^^ercndant  to  plaintiff*  Harper.     Augutt  12th,  1841 "I  have 

*^onej  quite  ready ;  and  all  will  be  paid  as  soon  as  the  necessary 
n  are  ready  for  execution.     This  being  the  case,  I  hope  you  will 
^_  ^^     by  tbe  first  mail  to  your  agents,  requesting  them  to  inform  mine 
^^ecution  is  not  to  issue  for  two  months *' 


th 


*^>e  to  same,  Augutt  Mth.     <*  I  am  surprised  at  the  course  adopted 

r.  Hintonf  my  agent^s  common  law  clerk,  and  regret  that  my  in- 

on  the  subject  were  not  followed.     I  wrote  by  this  day's  mail 

positive  instructions  to  withdraw  the  pleas  immediately,  and  to  fol- 

Strictly  the  arrangement  I  made  with  you  in  our  previous  correspond- 

I  don't  see  any  objection  to  your  getting  judgments  and  recording 

;  in  fact  it  is  but  fair  that  you  should  be  in  that  position.     I  trust, 

^^er,  you  will  not  think  it  necessary  to  issue  executions,  as  that  stop 
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It  was  admitted  that^  pending  the  arrangement,  vi 
on  the  25th  September  1841,  the  defendant  married 
daughter  of  the  said  W.  Williams.     Upon  these  lette 


will  be  unnecessary  by  way  of  giving  any  additional  strength  to  j« 
security,  especially  as  the  money  is  ready,  and  will  be  paid  when 
securities  will  be  completed.** 


Same  to  same,  September  24tb.  <*  Tliose  drafts  which  you  have 
turned  perused  I  have  left  directions  to  be  engrossed  and  forwarder 
you  by  Mr.  Gibson  for  signature  of  the  necessary  parties.  Mr. 
at  present  out  of  town  ;  but  I  undertake  that  he  shall  execute  the 
covenant  for  the  production  of  the  deeds.  I  will  thank  you  to  get  i 
engrossments  eiecuted,  and  let  me  have  the  amount  of  your  demand,  m 
where  you  wish  the  same  to  be  paid  in  exchange  for  the  deeds.  21 
sooner  this  is  done  tlie  better,  as  the  money  is  quite  ready ** 

Plaintiffs  to  defendant.  September  21  ih,  *^  "—WiUianu,  Etq.  Da 
Sir,  We  send  you  an  account  of  the  principal  and  interest  due  on  theievc 
ral  securities  and  judgments  against  this  gentleman ;  in  addition  to  whid 
we  shall  have  a  bill  of  costs  against  you  for  registering  the  judgments,  pi 
rusal,  &c.,  which  we  cannot  complete  until  we  have  the  engrossments  of  tb 
deeds.  On  looking  over  our  papers,  we  find  we  gave  an  undertakii^ 
similar  to  the  one  enclosed,  to  Mr.  Ackroyd  for  the  production  of  some  i 
the  deeds ;  we  sliall  therefore  require  one  from  Mr.  Dixon;  and,  if  theei 
closed  is  approved  by  you,  perhaps  you  will  undertake  that  he  shall  exi 
cute.  When  the  deeds  are  executed,  we  will  send  them  to  our  agents  t 
be  exchanged  for  the  money,  of  which  we  will  apprise  you.*' 

Defendant  to  plaintiffs,  September  30th  (dated  Leamington),  '*  Ton 
letter  herein,  and  the  draft,  were  forwarded  after  me  to  this  place, 
return  the  latter  with  my  approval,  and  an  undertaking  that  Mr.  Din 
shall  execute.  Whatever  your  costs  for  perusal,  Sec,  may  be,  I  shall  tak 
care  that  they  shall  be  paid,  upon  being  furnished  with  the  amount  afti 
the  completion  of  the  business.** 

Gibton,  for  defendant,  to  plaintiffs.  September  30th.  '*  By  doire  f 
Mr.  D.  WiUiamsj  I  beg  to  forward  to  you  the  engrossments  of  the  transfe 
of  your  own  client's  mortgages  on  Mr.  Wiiliams^s  property  at  Bath  ' 
Mr.  IHron,  I  will  thank  you  to  send  me  the  amount  of  interest  whia 
will  be  payable  on  any  given  day  you  may  like  to  name  next  monta 
with  your  charges  for  perusing  the  drafts,  &c.,  and  also  to  let  me  knc 
your  wishes  as  to  the  payment  of  the  money  and  completion  of  the  trair 
fers,  which  will  be  attended  to.  *' 


Plaintiffs  to  defendant.     October  20th,  1841 <*  We  propose 

settle  on  Monday  next,  and  have  written  Mr.  Gibfon  with  duplicate  of  < 


VI.  VICTORIA. 


227 


*i>cI<Med  tccount,  saying  our  agents  will  have  the  deeds  to  eichange  fbr 
^  HKMiey  at  that  time. " 


^^e/endant  to  plaintiffs.      November  I2tb,   1841 *<  I  am  ex- 

^'^^ly  sorry  you  are  delayed.     The  cause  of  it,  as  I  6nd  from  my  com- 

^^Qications  from  London,  is  owing  to  a  demur  on  the  part  of  Mr.  Dixon, 

^^  sot  the  houses  at  Balk  valued,  and  who  now  thinks  the  security  in- 

^^cienf.     If  the  negotiation  goes  off,  I  hope  you  will  acquit  me  of 

^^''^^  »  for  I  really  was  most  anxious  to  see  you  fully  and  honourably 

^  .  ■ . 
^'^ntifis  to  defendant,  November  19th.    Complaining  that  JK  WiUiams 
^old  his  effects  before  plaintiffs  were  informed  of  Diion*s  refusal; 


Wtt 


•Qd. 


iu 
Hot. 


Concluding :  «  Will  you  be  good  enough  to  inform  us  what  you 
I^Topose  to  do?    You  are  aware  that  we  hold  your  undertaking.** 
'^^^fendant  to  plaintiffs,  November  22d.     Stating  that  he  has  not  yet 
definitively  of  Dixon*s  determination  :  acknowledging  that  plaintiffs 
S'caBon  to  complain :  and  adding :  **  I  feel  extremely  sorry  that  the 
has  occurred,  and  especially  that  I  have  personally  been  concerned 
matter,  as  it  will  give  me  extreme  pain  if  the  transaction  will 
completed  in  the  manner  you  were  led  through  me  to  expect  it 


ail 


to  same,  December  5th,  1841.     **  Since  I  wrote  to  you  last,  I 
^^ttt  Mr.  Dixon  has  finally  abandoned  his  intention  to  advance  the 
t  which  I  regret  extremely.     It  is  a  pity  you  delayed  the  matter 
I  had  left  London ;  for,  if  you  had  completed  the  business  then. 


^^     "xipediment  would  have  ensued,  so  far  as  I  am  concenied.     I  feel 

^>m<3  to  say  that  I  am  willing  to  pay  out  of  my  own  pocket  whatever  the 

of  the  sale  of  Mr.  WiUiam£%  effects  amounted  to,  after  paying 

"^(^t  and  taxes  that  were  due,  and  which  would  have  taken  priority  to 

Execution,  and  the  expenses  of  the  sale,  so  as  to  place  you  in  the 

^tuatioD,  as  far  as  the  personalties,  of  the  disposal  of  which  you 

^ned,  were  concerned,  as  that  in  which  you  were  at  the  commence- 

^f  my  correspondence  with  you. " 


your 
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aad  facts  it  was  agreed  between  the  counsel  for  the   Q^een^s  Bench. 

several  parties  that  a  verdict  should  be  entered  for  the  1_ 

plainti£&  on  all  the  issues  upon  the  first  count,  subject 
to  the  opinion  of  the  Court  on  this  case :  and  a  verdict 
was  accordingly  taken  for  2725^  damages,  to  which  in- 
terest was  to  be  added  from  the  1st  of  October^  if  this 
Court  should  be  of  opinion  that  such  interest  was  re- 
coverable. 

The  questions  for  the  opinion  of  the  Court  were :    1. 


C  2 
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Whether  the  agreement  set  forth  in  the  first  count  was 
made  out  by  the  evidence :  and,  if  the  Court  should  be 
of  that  opinion,  then  2.  Whether  the  damages  should  be 
reduced  by  striking  out  the  sum  of  S25L  advanced  by 
the  said  Elizabeth  Humphreys  to  the  said  W.  WilUams^ 
and  the  interest  thereon.  3.  Whether  the  plaintiffs  are 
entitled  to  interest  on  the  whole  or  any  part  of  the  said 
damages  from  1st  October  1841. 

The  points  for  argument  on  behalf  of  the  plaintifis 
were  stated  in  their  paper  books  as  follows. 

1.  That  the  letters  taken  together,  coupled  with  the 
circumstances  of  the  case,  constitute  an  agreement  bind- 
ing on  the  defendant  to  the  effect  set  forth  in  the  first 
count  of  the  declaration. 

2.  That  there  is  no  ground  for  reducing  the  damages 
by  striking  out  the  said  sum  of  325/.,  inasmuch  as  the 
promise  by  the  defendant  is  one  and  entire,  and  the 
plaintiffs  have  a  sufficient  interest  in  the  sum  to  be  re- 
covered for  the  benefit  of  the  said  E.  Humphreys  to 
entitle  them  to  sue  the  defendant  for  the  breach  of  iiis 
promise  in  not  paying  that  sum. 

3.  That,  as  the  debts  were  all  such  as  bore  interest, 
the  plaintiffs  are  entitled  to  recover  interest  by  way  of 
damages. 

The  case  was  argued  in  the  last  term  (a)  by  TaU 
fourd  Serjt.  for  the  plaintiffs,  and  Sir  W.  W.  Follett,  So- 
licitor General,  for  the  defendant.  The  material  points 
of  the  argument  will  appear  sufficiently  from  the  judg- 
ment of  the  Court.  Burr  ell  v.  Jones  (b)  and  AppUton  v. 
Binks  (c)  were  cited. 

Cur.  adv.  vtdt. 


(a)  January  \7th.      Before  Lord  DenmanCJ,,  PatUton^  Coleridge 
and  IFightinan  Js. 

(6)  3  B.i  Aid.  47.  (c)  5  East,  148. 
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Xiord  Denman  C.  J.,  in  this  vacation  {Tehruary  1 1th),   QMeen^i  BencJu 
^^tivered  the  judgment  of  the  Court  ^^^^' 

"The  plaintifis  in  this  case  are  solicitors,  and  assignees       Harm* 
^'^  a  mortgage  granted  by  William  and  John  Kyffin  Wil-      Wiluam*. 
*^^ms  to  secure  an  advance  of  2000/.  made  to  them  by 
^*ie  Lowe ;  they  had  also  procured  for  J.  K.  Williams^ 
^om  a  client,  one  Elizabeth  Humphreys^  a  further  advance 
^r  S25L  on  the  same  security,  and  with  a  covenant  by 
the  two  WiUiamses  for  its  repayment.     W.  Williams  was 
also  indebted  to  them  in  the  sum  of  164/.  175.  \\d* 
They  bad  instituted  proceedings  on  all  these  causes  of 
action,    and   recovered   a  verdict  in  the  last.     Under 
these  circumstances  it  is  alleged  on  their  part  that  the 
defendant  intervened  and  entered  into  an  agreement  by 
'^i'hich,  in  consideration  of  a  stay  of  execution  for  two 
i:iiontbs  in  the  last  mentioned  action,  and  furnishing  de- 
fendant with  an  abstract  of  the  assignment  of  the  mort- 
gage, the  pleas  were  to  be  withdrawn,  and  judgment 
^ufiTered  by  default  in  the  first  and  second,  on  which 
'mrxo  execution  was  to  issue  for  two  months  from  a  day 
:K3anied  ;  and  further  the   defendant  was  to  prepare  a 
^^ransfer  of  the  mortgage  to  a  certain  person  to  be  pro- 
cured by  him,  for  the  execution  of  which  by  the  proper 
parties  the  plaintiffs  undertook ;  and  thereupon  the  de- 
'■endant  was  to  pay  to  the  plaintiffs  all  principal  monies 
•^and  interest  due  to  the  respective  parties,  with  the  costs 
In  the  two  first  actions,  and  the  debt  and  costs  in  the 
last.     The  plaintiffs  have  in  all  respects  performed  their 
part  of  the  agreement :  and,  so  far  as  regards  the  with- 
drawal of  pleas  and  suffering  judgment,  the  defendant 
has  performed  his ;  but  the  gentleman  whom  he  ex- 
pected to  take  the  transfer   and   pay   the   money  has 
declined  to  do  so;  and  the  same  remains  unpaid,     llie 
declaration  has  been  framed  on  this  agreement:  and, 
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the  defendant  having  pleaded  Non  assumpsit,  two  prin- 
cipal questions  are  made :  the  first,  whether  any  such 
agreement  has  been  entered  into;  the  second,  if  it  has, 
whether  the  defendant  has  entered  into  it  as  principal : 
and  the  answer  to  these  is  to  be  extracted  from  a  long 
correspondence  stated  in  a  special  case  for  our  consi- 
deration. 

We  have  no  difficulty  in  answering  the  first  of  these 
questions  in  the  affirmative.  One  of  the  letters,  the 
third  in  the  series  (a),  furnishes  abundant  evidence  of  an 
agi;eement  such  as  that  stated,  to  which  .the  plaintifis 
and  the  defendant  are  at  least  the  ostensible  parties. 
The  second  requires  more  consideration.  The  prin- 
ciple on  which  it  is  to  be  answered  is  not  a  technical 
one.  Several  cases  similar  in  kind  have  occurred,  such 
as  Burrell  v.  Jones  (i) ;  Iveson  v.  Conington  (c) :  Scrace 
V.  Whittington  [d) ;  and  Jones  v.  Dawnmanj  in  this  Court, 
not  reported  (e).  It  will  be  found,  however,  that  the 
judgment  in  each  has  been  arrived  at  only  by  an  ex- 
amination of  the  particular  circumstances  in  each  :  one 
decision  will  scarcely  serve  as  an  authority  for  any  other, 
except  in  so  far  as  we  may  ascertain  from  it  the  weight 
to  be  allowed  to  any  particular  fact  which  may  be  found 
in  any  one  of  these  cases  and  the  present  also.  Further, 
in  a  case  where  we  are  to  extract  our  evidence  from 
letters,  it  is  essential  to  avoid  laying  too  much  stress  on 
single  expressions,  the  object  being  to  ascertain  fairly, 
from  the  whole  of  the  correspondence,  what  was  the 
real  intention  and  understanding  of  the  parties.  It  is 
obvious  also  that  the  earlier  letters,  where  the  parties 
are  less  attentive  to  personal  consequences  and  in  a 


(a)  Sd  Avgugt,  1841.     P.  223,  ant^. 

(c)  1  5.  *  a  161. 

{e)  P.  235.,  note  (a),  post. 


(6)  S  B,^  Aid.  47. 
{d)  2  B.  ^  C,  11. 
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prefaeosion  of  no  difficulties,  where  consequently  they  Queen's  Bench. 
write  more  naturally,  are  the  most  important.  _  ' 

We  have  examined  these  letters  on  these  principles,       Ha»pb» 
Aid  have  come  to  the  conclusion  that  they  make  the      Willulju. 
defendant  personally  liable.     We  do  not  rely  on  the 
fact,  which  has  been  thought  of  importance  in  some 
^^^ses,  that  he  was  a  solicitor ;  because  it  seems  clear,  not 
only  that  he  was  not  employed  by  the  Williamses  as 
^Uch,  but  that  he  did  not  voluntarily  intervene  as  their 
^^licilor :  they  had  at  the  time  their  own  solicitor,  em- 
ployed in  the  conduct  of  their  defences ;  and  the  dif- 
^^ent  steps  in  the  suits  taken  on  their  behalf  in  con- 
^^^uence  of  the  negotiation  were  taken  by  him.     The 
^fendant*s  interference  is  not  therefore  the  mere  un- 
^^rtaking  of  an  attorney  in  a  cause.     Still  less  do  we 


*^y  on  a  fact,  which  we  mention  only  because  it  was 

^)mewhat  relied  on  in  the  argument,  that  the  plaintiff 

ras  paying  his  addresses  to  the  daughter  of  W.  fVil" 

iamsj  and  married  her  in  the  course  of  the  negotiation. 

lis  circumstance  may  have  been  the  motive  for  his 

nterference,   but   it   would   act  as  such  equally    whe- 

ler  he  was  conducting  a  treaty  only  on  behalf  of  fV, 

Williams  or  entering  into  one  on  his  own  responsibility. 

^he  stipulations  on  the  part  of  the  defendant  were  two- 

^/d :  first,  that  certain  things  should  be  done  by  the 

'^^illiamses  as  to  the  first  and  second  suits;  secondly, 

^^  at  the  money  to  be  recovered  in  all  the  suits  should  be 

¥^^.id.     It  does  not  appear  that  he  professed,  or  was  un- 

^^-^rstood  by  the  plaintiffs  to  profess,  to  have  any  original 

»wer  as  to  the  former,  or  to  intend  to  pay  the  latter 

Xit  of  his  own  proper  monies:  but  his  language  imports 

\m  to  undertake  absolutely  and  as  a  principal,  in  both 

'Sises,  that,  if  the  plaintiff  would  grant  the  Williamses 

8* 
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certain  indulgence  in  the  suits,  and  do  certain  oir 
acts,    the   pleas   should   be  withdrawn,   the  judgme 
suffered,  and  the  monies  paid :  and  there  is  nothing  i 
probable  in  his  having  so  undertaken,  however  serious 
the  responsibility  may  press  on  him.     In  the  result 
might  feel  quite  certain  that  the  WilUamses  would  do  a. 
that  he  promised  should  be  done  in  the  suits.     Tb^ 
plainti£Ps  evidently  had  them  so  entirely  in  their  powei 
that  there  could  be  no  doubt  that  they  would  do  as  the; 
did  in  fact,  for  the  sake  of  the  time  gained  and  ezpei 
saved  :  and  it  is  equally  clear,  from  many  expressions  i 
the  early  part  of  the  correspondence,  that  the  defendan 
had  not  the   least  doubt  of  a  Mr.  Dixon  taking  tb 
transfer  of  the  mortgage  and  paying  oiF  the  incam 
brances.     M^e  cannot  but  infer  that  the  WiUiamses  h 
so  represented  the  value  of  the  mortgaged  property 
him  as  to  make  him  believe  there  would  be  no  difficult 
on  that  head.     It  is  a   familiar  principle  in   the  la 
of  agency,  ^^  that,  wherever  a  party  undertakes  to  d 
any  act,  as  the  agent  of  another,  if  he  does  not  possess 
any  authority  from  the  principal,  or  if  he  exceeds  tb» 
authority  delegated  to  him,  he  will  be  personally  respoi 
sible  therefor  to  the  person  with  whom  he  is  dealing  fi 
or  on  account  of  his  principal."     These  are  Mr.  Justic 
Sion/s  words,  in  his  Commentaries  on  the  Law  ofAgen^ 
c.  X.  s.  264.,  {a)  accompanied  by  a  qualification,  that  th 
want  of  authority  is  not  known  to  the  other  party.    Th 
test  has  been  often  applied  in  our  courts,  when  the  que 
tion  has  turned  on  the  liability  of  an  admitted  agent :  it  i 
in  effect,  scarcely  a  different  question  whether  one  h 
acted  as  principal  or  agent,  and  the  same  test  has 
and  may  properly  be  applied.     If  such  person  has  n 


%i 


(a)  P.  226.    (^London,  18S9,) 
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«  any  other  person  liable  as  principal,  a  strong  pre-  Queen*»  Bench. 
sma  nsption  arises  that  he  himself  is  liable  as  such,  because 
it;    ^rsuinot  be  taken  that  he  intended  to  procure  from  the       Harper 
;r  party  some  benefit  even  for  third  persons,  or  to      Wiluams. 
lect  that  party  to  loss  or  inconvenience,  upon  the 
of  some  promised  consideration,  and  yet  give  him 
recourse  to  any  one  for  its  recovery.     Now,  in  the 
^sent  case,  the  defendant  holds  out  to  the  plaintiffs  a 
f>T*oinise  that  they  shall  receive  their  principal  and  in- 
t^^ircsty  and  their  costs,  if  they  will  give  the  WiUiamses  cer- 
^£Lii:i  indulgence :  they  give  it  in  consequence,  forbear  to 
|r»r^^ss  them  with  executions,  and  run  the  risk  of  losing 
all    effectual  remedy  against  them :  but  it  is  clear  that 
i:ieither  against  them  nor  against   Mr.  Dixon^  the  in- 
tevided  assignee  who  was  to  advance  the  money  and 
IaIcc  the  transfer,  have  the  plaintiffs  any  recourse.     No 
other  principal  is  suggested ;  no  one  therefore  is  liable, 
'^'^Icss  the  defendant  be :  and,  as  we  ought  to  presume 
^S^itist  his  holding  this  dishonest  intention,  we  must 
^'d    him   to   have   intended   to   make  himself  liable. 
^  '^ough  many  parts  of  his  letters  shew  that  he  relied  on 
'•^g  borne  harmless,  there  is  no  expression  in  them, 
*^'*'^f  to  Mr.  Dixon^s  refusal,  which   is  not  consistent 
^^•^    this  conclusion. 

^A^e  are  of  opinion,  therefore,  that  the  count  is  well 

^^"v-cd.     A  second  question  proposed  to  us  is,  whetber 

^    Oamages  should  be  reduced  by  striking  out  the  sum 

^S5/.  advanced  by  Elizabeth  Humphreys  to   Williams, 

^^    the  interest  thereon.    It  was  not  argued  that  any  pro- 

^^^  was  made  to  her,  or  that  she  could  have  sued  the  de- 

*^^*ant:  the  doubt  was,  whether  the  plaintiffs  had  suffi- 

ititerest  in  the  subject  matter  of  the  promise  to  sue 

its  nonperformance.     As  to  this,  they,  the  solicitors 

'^^  -E,  Humphreys^  had  induced  her  to  advance  her  money, 
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they  had  sued  for  it  in  her  name,  and  then  stayed  tV 
proceedings  on  the  promise  of  the  defendant  to  | 
them  the  money.  First,  then,  it  is  far  from,  clear  t 
the  plaintiffs  might  not  be  liable  to  her  if  the  mo 
were  lost  by  this  unauthorized  delay  on  their  pa 
Secondly,  it  is  clear  that  she  cannot  recover  it  exc 
in  their  name;  for  he  has  entered  into  no  agreem 
with  her.  On  these  two  grounds,  of  interest  in 
plaintiffs,  and  that  they  alone  can  recover  what  it  n 
be  taken  that  the  defendant  intended  some  one  sho 
be  able  to  recover  from  him,  we  think  that  this  s 
should  not  be  deducted  from  the  damages.  The  ph 
tiffs  of  course  will  be  trustees  as  to  .the  amount  for  hi 
The  remaining  question  is,  whether  the  plaintiffs . 
entitled  to  recover  interest  on  all  or  any  part  of  I 
damages  from  the  1st  October  184«1.  We  do  not  tbi 
this  case  is  brought  within  either  section,  the  2i 
or  29th,  of  Stat.  3  &  4*  ^.  4.  c.  42.  Assuming  tl 
the  sums  recovered  were  sums  certain,  because  tl 
might  be  made  so  by  calculation,  yet  they  were  i 
payable  "  at  a  certain  time  "  **  by  virtue  of  some  writ 
instrument;"  nor,  being  payable  otherwise  than  a 
certain  time,  has  any  demand  in  writing  been  mi 
according  to  the  provisions  of  the  28th  section.  Ai 
as  to  the  29th  section,  this  is  not  one  of  the  acti< 
there  enumerated.  The  only  question  is,  whethei 
jury  should  have  been  recommended  to  add  the  inter 
to  the  damages  independently  of  the  statute.  Looki 
to  the  nature  of  the  two  principal  items  of  which  i 
damages  are  composed,  the  2000/.  and  the  325/., 
which  no  doubt  interest  has  been  computed  to  the 
October  1841,  and  forms  part  of  the  2725L  for  whi 
the  verdict  has  been  taken,  and  assuming  that 
interest  has  been  paid  on  those  sums  since  that  date, 
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think  that  it  should  be  added  to  the  verdict,  and  com-  Queen^s  Bench. 

puted  from  that  date  to  the  day  of  final  judgment.  * 

Beyond  this  the  case  furnishes  no  materials  upon  which       Harpb* 
^''e   can  decide  that  the  plaintiffs  should  recover  any      Williams. 
interest 

Verdict  to  be  entered  for  plaintiffs  for 
damages  and  interest  as  above  (a). 

(a)  William  Jones  against  Downman. 

Thb  declantion  stated  that  a  fiat  had  issued  against  John  Waters^  Arthur  employed  as 

^'^^^^^  and  Dtmd  Jones^  and  they  had  been  adjudged  bankrupt.     That,  be-  agent,  agrees 

*««  and  at  the  dme  of  issuing  the  fiat,  Watert  was  indebted  to  plaintiff  in  "^^^  *  ^^^ 

^^  7».  Sd. :  that  240f.  6*.  6<i.  was  due  to  plaintiff  for  work  &c.  in  pre-  an^acTon  be- 

f'^'ig  D,  Jones's  marriage  settlement :  and  that  Watert  and  D,  Jvnet  were  half  of  his 

Indebted  to  plaintiff  in  527 L  5*.  for  work  &c.  by  plaintiff  as  their  attorney  Pnnc»P»U  but 

*°  »*sp«ct  of  The  Pembrey  works.     That  plaintiff  had  proved  the  first  debt  ^ty  jq  bind^e 

"S^^'iat  Watert* »  estate,  the  second  against  D,  Jonea*$,  and  the  third  against  principal  in 

^  •epwate  esUte  of  Waters  and  D,  Jones,  but  had  received  no  dividend :  ^^*^  respect,  the 

Bati  agent  is  per- 

^'^'^^  to  defendant.    That,  on  &c.,  in  consideration  of  the  premises,  and  sonaliy  liable 

^^  plaintiff  at  defendant's  request  would  give  an  authority  to  the  com-  to  such  third 

"■■•"•ooers  to  expunge  from  the  proceedings  under  the  said  fiat  the  three  P®"°"  ^^J 

nmm,ML.  "^     »  *'  o  breach  of  the 

'^'^^^  so  made  by  the  plaintiff,  and  would  agree  to  look  to  the  trustees  of  encasement,  if 

^    *aid  marriage  settlement  for  payment  of  the  debt  secondly  before  the  latter  did 

"^•titioned,  defendant  promised  plaintiff  to  pay  him  the  debts  first  and  f°^  ^"°^  ^J 

^^^'y  mentioned,  and  to  arrange  with  plaintiff  the  time  and  mode  of  authority. 

f'^yiii^  the  last  mentioned  debt,  &c.     Averment  that  plaintiff,  confiding        And  such 

^^»  a.uthorised  the  commissioners  to  expunge  &c.,  and  agreed  to  look  to  P*.  ^  "^      ".  | 

^■'ustees  &c.,  and  that  the  said  proofs  were  expunged :  and  that,  action  for  the 

^**o*Agh  defendant  paid  plaintiff  the  first  mentioned  debt,  and  the  debt  ^flse  assump- 

^*****«lly  mentioned  has  since  been  paid  him  by  the  trustees,  and  plaintiff    .      .      "    °" 

^^^irted  defendant  to  arrange  with' him  the  time  &c.  of  paying  the  debt  sue  the  agent 

^^■^ly  mentioned,  and  to  pay  him  the   same,  and  was  ready  to  arrange  o"  h**  under- 

^^*    •.rid  to  receive  payment  &c.  (notice  &c. )  :     Breach,  that  defendant  i     *  ^*  *      * 

^  >^ot  nor  would  arrange  &c.  nor  pay  &c.     Count  on  an  account  stated,  admits  of  its 

^le«i.     1.  Non  assumpsit     2.   As  to  the  first  count,  that  the  contract  *>eing  con- 

**     *"«icinded  by  mutual  agreement.     3.   As  to  the  first  count,  that  the  „p--Qn-i  ^on- 

P'X>nrii^  was  a  special  promise  to  answer  for  the  debts  of  other  persons,  tract  of  the 

^*"   ^^«  ;  and  that  no  agreement  or  memorandum  &c.  was  in  writing  or  agent* 

Sv^etl  \jj  defendant  &c.  according  to  the  Statute  of  Frauds.    Issue  on  the 

Ple^  Traverses  of  the  second  and  third ;  on  which  issues  were  joined. 

.       **    the  trial,  before  Coleridge  J.,  at  the  Carmarthenshire  Spring  as- 

*  ^^39,  the  plaintiff  was  nonsuited.     Oh  motion  for  a  new  trial,  and 

..^^j'^^^iit  thereon,  the  Court  ordered  a  special  case  to  be  stated,  with 

^    to  the  parties  to  turn  it  into  a  special  verdict.     The  case  was 


2S6 


Q.  B.    HILARY  VACATION, 


Volume  IK 
184S. 

JONU 
▼. 

DowirifAir. 


stated  accordingly ;  and  the  verdict  was  to  be  entered  for  the  plaintiff 

for  527/.  5t*t  &Q<^  such  interest  as  the  Court  might  think  proper,  or  the 

nonsuit  to  stand,  according  to  the  opinion  of  the  Court     The  substance 

of  the  case  appears  in  the  judgment  of  the  Court. 

The  case  was  argued  in  Hilary  term,  1842  (January  31st,  before  Lord 

Denman  C.  J.,  Patteson,  Coleridge,  and  Wightman  Js.),  by  Evans  for  the 

plaintiff,  and  E.  V,  ffiUiams  for  the  defendant.    The  following  cases  were 

cited.   Macbeath  v.  Haldimand  (1  T.  R,  172.),  Haines  ▼.  Finch  (Aleynf6-)t 

Meriel  ▼.     Wymondsold  (Hardr.  205.),    Horsley  v.   Bell  (AmhL  77a), 

Burrell  v.  Jonet  (3  J?.  (J*  Aid,  47.),   Ealon  v.  BeU  (5  B,  i  Aid,  34.), 

Appleton  V.  Binks  (5  East,  148.),   Hall  t.  Athurst  (I  Cro,  4r  M.  714. 

8.  C,  3  Tyrwh,  420.),  Thonuu  ▼.  fFiUiams  (10  B.  ^  C  664.),  Williams  v. 

Leaper{2  WUs,  308.),  Goodman  v.  CAo«;  (1  ^.  ^  -rfW.  297.).    The  judg- 

ment  of  the  Court  renders  it  unnecessary  to  state  the  argument  mon 

particularly. 

Cur,  ado,  vulL 


Lord  Denman  C.  J.,  in  the  following  vacation  (February  5th,  184S), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpsit,  founded  on  a  special  agreement 
hereafter  stated :  and  the  question  in  the  cause  is,  whether  that  agreemeni 
makes  the  defendant  personally  liable,  or  whether  it  was  entered  into  by 
him  merely  as  agent  for  the  Messrs.  EsdaUe,  under  such  circumstance! 
as  render  them  only,  and  not  him,  answerable  to  the  plaintiffl  A  foitncc 
action  on  thf  same  agreement  was  tried  in  1838,  in  which  a  verdict 
passed  for  the  plaintiff,  with  leave  to  the  defendant  to  move  the  Court  ol 
Exchequer,  out  of  which  the  record  came,  that  a  nonsuit  might  be  en- 
tered; and  a  rule,  having  been  obtained  for  that  purpose,  was  mad« 
absolute.  The  plaintiff  then  brought  another  (the  present)  action  in  thS 
Court.  On  the  trial,  before  the  same  Judge  who  bad  tried  the  former,  ha 
acted  upon  the  decision  of  the  Court  of  Exchequer,  and  nonsuited  tfai 
plaintiff.  He  moved  for  a  rule  to  set  aside  that  nonsuit :  and,  thu  Couc 
thinking  the  point  fit  for  consideration,  tlie  facts  were  directed  to  t^ 
stated  in  a  special  case,  on  which  we  are  now  to  determine. 

The  facts  necessary  to  be  stated  in  order  to  make  the  agreement  ia 
telligible,  and  raise  the  question  in  the  cause,  are  the  following.  Wate^- 
Jones  and  David  Jones,  bankers  at  Carmarthen,  became  bankrupts,  boK 
very  largely  indebted  to  the  Messrs.  Esdaile,  It  was  very  important  9 
these  latter  that  the  effects  of  the  former  should  be  well  realized,  and  tU 
claims  on  them  carefully  examined :  they  recommended,  therefore,  tt 
defendant  to  be  employed  aa  accountant  in  the  general  superintendanc* 
management  and  winding  up  of  the  affairs ;  and  he  went  to  Carmarthc 

m 

for  the  purpose.  The  plaintiff  had  several  large  claims  upon  Waters  aa 
David  Jones  jointly,  and  others  on  them  separately,  among  others  th 
three  sums  mentioned  in  the  agreement :  he  had  proved  all  these  claim* 
and,  as  the  joint  estate  of  these  two  partners  and  the  separate  estate  tf 
Waters  were  solvent,  these  debts  were  all  subsequently  paid,  except  tb 
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tlir«i0  in  qaesUofi,  which  would  alao  have  been  paid,  but  for  the  expunging    Q^een*i  Bench, 
oT  d>c  proofii  which  took  phu»  under  the  agreement.  1848. 

J^i^  the  proof  made,  it  appears  that  a  'negotiation  was  entered  into 
the  defendant,  avowedly  on  behalf  of  the  Messrs.  Esdaile,  and  the 
tiff,  the  object  of  which  was  that  they  should  become  the  purchasers 
of  the  plaintiff's  claims  generally.     This  negotiation  led  to  a  long  cor- 
;  and  ultimately  a  modification  of  it  was  proposed,  that  out  of 
purchase  three  should  be  excepted,  which  they  should  undertake  to 
pay*  or  procure  the  payment  of,  and  that  in  consideration  thereof  the 
plaintiir  should  consent  that  his  proofs  as  to  these  three  should  be  ex- 
punged.   The  agreement  as  to  the  main  part  ultimately  went  off:  but,  in 
^^  course  of  the  treaty,  and  in  pursuance  of  this  branch  of  it,  the  defend- 
*>^t  addressed  to  the  plaintiff  the  following  letter,  on  which  the  action  is 
founded. 

«  Church  Street,  26th  November  1 834. 

"  Mj  dear  Sir,  —  Tour  bill  of  costs  against  Mr.  John  Waters  for  busi- 

^^'s  connected  with  his  marriage  settlement,  amounting  to  53/.  7<.  2d.,  I 

undertake  to  have  paid  to  you.     Perhaps  I  may  be  enabled  to  hand 

you  the  money  Uvmorrow.     The  lease  or  leases  of  Treventy,  &c.,  you  will 

^^^   the  goodness  to  hold  for  Messrs.  Sir  James  Esdaile  and  Co.,  who 

'^'^  to  be  entitled  to  the  benefit  resulting  therefrom. 

"  Pembrey  Works. 

our  bill  of  charges  in  this  matter,  amounting  to  527/.  5<.,  I  also 

e  (on  behalf  of  Messrs.  Esdaile  and  Co.)  to  pay,  and  will  arrange 

^^  >^ou  the  time  and  mode  immediately  afler  the  dividend  meetings :  in 

time,  and  until  this  be  completed,  the  documents  you  hold  will 

^^ffident  security.     For  the  amounts  thus  secured  (including  Mr.  D, 

9,  which  you  have  agreed  to  look  to  the  trustees  under  the  marriage 

^^nent  for),  I  beg  to  enclose  an  authority  to  the  commissioners  under 

^^^nkruptcy  of  Waters  Jones  and  Co.  to  expunge  from  your  proofs.    I 

^^uded  the  draft  agreement  with  Messrs.  Esdaile  and  Co.  on  Thursday 

^  9th  instant,  and  have  not  yet  received  it  back  :   I  however  consider 

inciple  as  agreed  on.  and  will  lose  no  time  in  having  it  forwarded  so 

act  on  it  with  respect  to  the  appropriation  of  the  dividends.     With 

I  remain,  &c, 

"  H.  R.  Downman.** 


the 


plaintiff,  on  the  receipt  of  this,  signed  and  returned  the  authori^ 
^"^pange  the  proofs,  and  expressed  by  letter  his  acceptance  of  the 
^srtaking.     The  proofs  were  accordingly  expunged.     The  defendant 
^^^ediately  after  paid  the  plaintiff  the  53/.  75.  2d, ;  and  the  trustees  of 
id  Jones*9  settlement  paid  him  the  40/.  6s.  6d.    The  action  is  brought 

er  the  527L  5s, 

e  think  it  impossible  to  ascertain  with  certainty,  merely  from  the 

of  this  letter,   whether  it  creates  a  personal  liability  in  the 

t  or  not ;  and  the  special  case  discloses  evidence  from  which 

may  be  fiurly  drawn  in  favour  of  either  conclusion.  On  the  one 
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hand,  in  the  letters  preceding  the  one  in  quettion,  both  parties  genenll}' 
speak  of  the  proposed  arrangement,  meaning  thereby  the  wkote  of  it,  as 
one  in  which  the  EsdaUes  were  the  principals,  and  in  which  the  delieDdaDt, 
with  however  ample  authority,  was  avowedly  and  czciosively  acCiBg  m 
tlicir  agenL     Still,  even  so,  he  might,  under  some  circumstances,  render 
himself  personally  liable.     On  the  other,  when  pressed  subsequently  fbr 
the  performance  of  this  undertaking,  and  distinctly  charged  as  the  prin- 
cipal, there  are  letters,  written  by  him,  from  which  it  might  seem  that  be 
admitted  himself  to  Iiave  been  such,  and  so  to  have  construed  bis  own 
undertaking.     Tliis,  however,  might  be  only  his  erroneous  impression  ai 
to  his  own  legal  liability,  and,  though  strong  evidence,  is  by  no  means  con* 
elusive  as  to  the  proper  construction  of  tlie  contract,  which  must  aAcr  all 
rather  be  determined  by  the  circumstances  existing  before  and  at  the  time 
of  its  being  entered  into.     The  Court  of  Exchequer,  we  believe,  had  all 
this  evidence  before  them ;  and  we  should  be  reluctant  to  draw  Irom 
merely  tlie  same  premises  a  different  conclusion  from  that  to  which  they 
came.     Their  judgment  has  nut  been  reported  :  but  we  have  asoertained. 
the  grounds  on  which   it   proceeded ;  and,   without  questioning 
grounds,  it  seems  to  us  that  we  have  materials  presented  us  other 
those  presented  to  the  Court  of  Exchequer,  or  at  least  more  favourabl] 
arranged,  which  lead  us,  upon  consideration,  to  an  opposite  condusioo 
It  appears  that  they  thought  that  the  question  of  the  liability  of  an 
where  his  principal  was  disclosed  and  he  assumed  to  act  for  him, 
pended  very  much  on  his  authority,  and  whether  his  principal  were  liabl" 
or  not ;  that  in  this  case  the  defendant  had  assumed  to  act  for  avoi 
principals,  and  with  full  authority ;  and  that,  in  the  absence  of  any  evi- 
dence to  the  contrary,  it  must  be  taken  that  he  had  such  tutbority ;  tfasC 
an  action,  therefore,  on  his  evidence,  might  have  been  maintained  again»C 
them  ;  and  that  none  therefore  could  lie  against  himself. 

The  advantage,  however,  of  setting  out  tlie  facts  in  a  special  caae  has 
been  that  all  obscurity  is  removed  from  this  question  of  authority  in  the 
present  instance.     It  is  stated  thus.    "  In  the  spring  of  1832,  the  da> 
fendant,  on  the  recommendation  and  at  the  request  of  Messrs.  Etimk 
and  Co.,  went  to  Carmarthen  to  take  upon  himself  as  accountant  the 
general  superintendence,  management  and  winding  up  of  the  affairs  of  the 
said  bank  **  (that  is  of  the  Messrs.  Waters  and  Co.),  ''  which  were  of  an 
extensive  description  ;  and  he  continued  engaged  in  the  general  manage- 
ment  and  direction  of  such  affairs  until  long  afVer  the  issuing  of  the  fiat, 
and  the  choice  of  the  assignees."     So  far  it  will  be  observed  the  ddend* 
ant  has  no  authority  but  from  the  bankrupts,  the  petitioning  creditor,  er 
tlie  assignees ;  none  from  the  Eviaileu     The  case  proceeds :  "  be  alar 
acted  during  all  that  time,  as  the  plaintiff  well  knew,  as  the  agent  c 
Messrs.  Esdaile  in   the  collection  and  settlement  of  several  eztensr 
claims  which  they  had  upon  many  other  parties,  arising  out  of  their  co 
nection  witli  the  said  bank.*'    Tliis  is  the  only  statement  nude  in  the  cf 
as  to  autliority  from  the  Esdailes :  and  we  think  we  are  bound  to  talc 
as  the  agreed  result  between  the  plaintiff  and  defendant  of  the  evide 
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aM  to  tbe  extent  of  any  general  authority  :  and  there  U  nothing  incon-    QueerCi  Bench, 
sisteot  with  this  in  any  part  of  the  case;  no  single  fact  is  stated  from  1843« 

which  it  appears  that  the  Messrs.  EsdcAle  recognised  any  authority  in  the 
defendant  as  their  agent,  beyond  that  above  stated.  No  act  done  by  blm 
bejond  it  appears  to  have  been  sanctioned  by  them.  From  his  letters,  in- 
deed, mm  to  this  very  transaction,  an  authority  might  be  inferred  coexten- 
sVe  with  the  act  be  was  doing  ;  but  of  course  his  own  declarations  cannot 
b«  evidence  for  this  purpose. 

Jf  tbb  be  so,  we  have  a  special  authority  clearly  limited  by  the  prin- 
ripals  ;   and  it  falls  short  of  sanctioning  this  particular  undertaking.    This 
was  not  a  dealing  with  any  claims  which  the  Etdailes  had  on  other  parties 
than  the  bankrupts,  but  with  claims  which  the  plaintiff  had  on  the  bank- 
roptSy   or  their  property.     No  action  would  therefore  lie  on  the  under- 
taking against  the  Messrs.  Etdaile ;  and  therefore,  on  the  very  principle 
on  ^rluch  the  Court  of  Exchequer  acted,  the  defendant  must  be  held  to 
have  made  himself  personally  liable.     This  principle  is  thus  clearly  stated 
bj    BIr.  Justice  <Sitory,   in  his    CommeiUaries  on   The  Law  of  Agency, 
**  Wherever  a  party  undertakes  to  do  any  act,  as  the  agent  of  another,  if 
he  docs  not  possess  any  authority  from  the  principal,  or  if  he  exceeds 
the  authority  delegated  to  him,  he  will  be  personally  responsible  therefor 
to  the  person  with  whom  he  is  dealing  for  or  00  account  of  his  prin- 
ctpsl  :  "  p.  226.  ch.  x.  s.  264.     This  doctrine  is  supported  by  numerous 
^''^liorities,  and  is  founded  on  plain  justice.     One  qualification  indeed, 
"^ch  the  learned  author  almost  immediately  subjoins,  it  is  right  to*make 
^  tbia  doctrine,  that  the  want  of  authority  must  be  unknown  to  the  other 
''"^  *  but  in  the  present  instance  every  thing  leads  to  the  conclusion 
^   the  plaintiff  was  in  this  state  of  ignorance ;  he  had  no  reason  to 
°"**^  from  any  fact  that  is  stated,  and  every  reason  to  trust,  from  the 
''^eiitial  emplo]rment  of  the  defendant,  and  his  own  strong  declarations, 
had  full  authority  to  carry  out  all  that  he  undertook  for. 
Will  the  plaintiff  be  driven  in  this  case  to  a  special  action  for  the 
^^^atimption  of  authority,  which  in  some  cases  might  be  necessary ; 

^  language  of  the  instrument  b  such  that,  if  the  defendant  really  had 
Bo  n^»^K^ 
^^        ^^HMity,  he  must  be  taken  to  have  contracted  in  his  own  name  and 


t6at 
false 


the 
ced 


^>ecial  case  further  puts  to  us  whether  there  was  any  agreement 
defendant,  or  memorandum  thereof,  in  writing,  siffficient  to  satisfy 
^^ute  of  Frauds.     Assuming,  which  we  by  no  means  intend  to  con- 
__^^     ^nt  which  it  is  unnecessary  to  discuss,  that  this  was  a  contract 
.  .      ^   %hat  statute,  Uiere  can  be  no  difficulty  in  saying  that  the  letter  on 
^he  action  is  brought  satisfies  its  requirements.     This  point  indeed 
^%  much  contested  in  the  argument. 
Cffe  of  opinion,  therefore,  that  a  verdict  should  be  entered  for  the 
for  527/.  5s,,  and  interest  on  that  sum. 

Rule  absolute  accordingly. 
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The  Queen  against  The  Inhabitants  of  Midville. 


Previously  to      JNDICTMENT  for  non-repair  of  a  road. 

Ihe  ?^i"^d^  The  first  count  charged  «  that  there  was  and  yet  is 

personal  public  ^  certain  common  and  ancient  Queen's  highway,  at  the 

acts  after  men-  '^         " 

tioned,adis-      township  of  MidviUe  in  the    Country  of  Zincerf/i,  used 

trict  was  extra-  ^ 

parochial  and     for  all  the  liege  subjects  of  our  said  lady  the  Queen, 

uninhabited.  .  .       ,     .      i  *  i 

Stat.  41(7.3.  with  their  horses,  carts  and  carriages,  to  go,    return, 
empowered*  *    pass,  ride  and  labour,  at  their  free  will  and  pleasure ; 

commissioners 
to  divide  the 
district  into' 
allotments,  and 
set  out  roads, 
which,  upon 
the  confirma- 
ation,  within  a 
certain  time,  of 
a  certificate 
from  the  sur- 


and  that  a  certain  part  of  the  said  common  Queen's 
highway,  in  the  said  township  of  Midville  in  the  county 
aforesaid,  beginning  at"  &c.  (describing  the  part  by 
termini),  ^'  containing  in  length*'  &c.,  on  20th  Jfdy 
4  Vict.^  *'  at  the  township  aforesaid,  in  the  county  afore- 
said, was  and  yet  is  ruinous,"  &c.,  "for  want  of  due  re- 
before*  were^to    paration  and  amendment  of  the  same,  so  that  the  liege 

S^e7nhbitonu     ^"^3^^^^  ^^ "  &^-    "  **"'  ^•^"g'"   ^^'^  "  ^^"'^    "°^  "^^  y^^ 

of  the  respective  ^g^n   safely  CO  "  &c.,  "  to  the  izreat  damai^e  and  common 

parishes,  town-  ^  J  ^  o  o 

ships  and  •         nuisauce"  &c.     "  And  that  the  inhabitants  of  the  town- 
places  having 
right  of  com-     ship  of  MidvUle  the  said  common  Queen's  highway,  so  in 

mon  in  the 

district     The 

commissioners  set  out  a  road,  which  was  used  by  the  public;  but  no  certificate  was  ever 

made ;  and  the  time  for  confirmation  expired. 

Stat.  50  G,  3.  c.  cxxix.  provided  for  the  erection  and  endowment  of  chapels  in  the  dis- 
trict by  a  deduction  from  certain  allotments  to  be  made  therein. 

Stat.  52  G.  S.  c.  cxliv.  recited  that  it  would  be  of  public  utility  if  the  lands,  roads,  &c-, 
of  the  district  were  made  to  constitute  distinct  townships,  and  if  the  public  laws  in  force  con* 
cerning  constables  and  for  the  relief  of  the  poor  were  put  in  force  in  such  townships ;  and 
enacted  that  a  certain  part  of  the  district,  comprehending  the  road  in  question,  should  be  the 
township  of  M, ;  that  all  public  laws  in  force  or  to  be  made  relating  to  constables  or  the 
relief  of  the  poor  should  be  put  in  foree  in  the  townships  in  like  manner  as  in  any  parish  ; 
and  that  the  inhabitants  and  occupiers  in  any  township  should  not  be  liable  to  contribute  to 
the  relief  of  the  poor,  or  to  any  other  parochial  rates,  in  any  other  parish,  &c.,  and  vice  TersA. 

Stat.  58  G,  S.  c.  xlvi.  empowered  trustees  to  erect  additional  chapels,  and  houses  of  re- 
sidence for  the  ministers,  and  assign  stipends  from  the  rents  of  the  land  allotted ;  and 
enacted  that  chapel  wardens  should  be  appointed  for  the  chapels;  and  a  chapel  was  accord- 
ingly built  in,A/.  Overseers,  chapel  wardens,  surveyors  of  the  highways,  and  constables  were 
also  regularly  appointed  in  M,  Highway  rates  were  laid ;  and  some  repairs  performed 
by  the  township  upon  the  road. 

H.cld,  that  the  inhabitants  of  Af.  were  not  bound  to  repair  the  road,  either  by  force  of  the 
above  statutes,  or  on  any  general  principle  of  law. 
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d^cray  as  aforesaid,  have  been  used  and  flccustomed,  and  Queen's  Bench, 

1  A4)^ 

slill  of  right  oughr,  to  repair  and  amend,  when  and  so  ' 

ofY^D  as  need  shall  require." 

Second  count.    ^'  That,  before  and  at  the  time  of  the 

pc&ssing  of  the  act  of  parliament  next  hereinafter  men- 

t-ioned,  certain  lands  and  grounds  situate  and  being  in  a 

eertain  place  called  the  East  Fen^  and  in  the  said  act 

nientioned  and   described,   were    extraparochial :   and 

hereupon,   at  a  certain  session  of  parliament  holden, 

to  wit"  &c.  (52  G.  8.),  "  a  certain  act  of  parliament 

^as  passed,  intituled,  ^  An  act  for  forming  into  townships 

certain  extraparochial  lands  in  Wildmore  Fen^  and  in  the 

^^si  and  East  FenSy  in  the  county  of  Lincoln : '  and 

^"^ereby,  and  by  the  said  act,  it  was  enacted  and  provided 

^nat  certain  of  the  said  lands  and  grounds  in  the  said 

^^^  specified  and  mentioned  should,  from  and  after  the 

P^^ing  of  the  said  act,  be  a  distinct  township  of  itself, 

•'^d  be  called  by  the  name  of  Midville  within  the  soke 

®'   ^dingbp'oke  and  parts  of  Lindsey  in  the  county  of 

*^^icdn ;  as  by  the  said  act  more  fully  and  at  large  ap- 

P^^t-s,   reference   being   had   thereto."      "  That,   after 

passing  of  the  said  act,  the  said  lands  and  grounds 

me,  and  the  same  thence  hitherto  have  been,  and 

*•*    are,  the  township  of  Midville^  as  by  the  said  act 

^^^^ided.     And  that  there  since  the  passing  of  the  said 

^  ^  ^   ^ath  been,  and  still  is,  a  certain  common  Queen's 

St^way,  at  the  said  township  of  MidviUe^  in  the  said 

'^^ty  of  Lincoln^  used  for  all  the  liege  subjects  of  our 

-^    ^^1  lady  the  Queen,  with  their  horses,"  &c.  (as  in  the 

^^t:  count).     "  And  that  a  certain  part  of  the  said  com- 

^^  Queen's  highway,  in  the  said  township  of  MidviUey 

^fce  c6unty  aforesaid,  beginning"  &c.  (describing  the 

^"t  by  termini),  "  containing  in  length "  &c.,   "  after 

'^OL,  nr.  N.  s.  R 
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the  passing  of  the  said  act,  to  wit "  21st  Jnfyy  4  Vici^ 
*^  at  the  township  aforesaid,  in  the  coanty  aforesaid,  was 
and  yet  is  ruinous,"  &c.  (as  in  the  first  count).  *' And 
that  the  inhabitants  of  the  said  township  of  Midoille 
the  said  common  Queen's  highway,  so  in  decay  as 
aforesaid,  have  been  used  and  accustomed,  and  still  of 
right  ought,  to  repair  and  amend,  when  and  so  often  as 
need  shall  require." 

The  third  and  fourth  counts  omitted  the  description 
of  the  part  of  the  road  out  of  repair,  and  in  other  re 
spects  corresponded  respectively  with  the  first  and  secon 
counts. 

On  the  trial,   before  Parke  B.,  at  the  Lincolnskii 
summer  assizes,  1841,   a  verdict  was  found   for 
•Crown,  subject  to  the  opinion  of  this  Court  on  a 
substantially  as  follows :  the  indictment  to  form  part 
the  case,  and  the  defendants  to  be  at  liberty  to  move 
arrest  of  judgment. 

The  road  mentioned  in  the  indictment  has  been 
stantly  used  as  a  public  highway  since  the  passing 
the  inclosure  act,  41  G.  3.  {U.K.)  c.  cxlii.,  hereinai 
mentioned ;  and  the  part  indicted  is  ruinous  and  ouc 
repair,  and  lies  wholly  within  the  township  of  Midvi 
in  the  county  of  Liticoln.    Midville  is  a  separate  and 
tinct  township,  maintaining  its  own  poor  since  it 
created  a  township  by  act  of  parliament  as  hereina 
mentioned.     And,   in    1823,   the   township    appoim 
surveyors,  and  have  since  made  highway  rates  and 
paired  the  road  in  question  so  far  as  hacking  in  the  r 
Before  the  passing  of  the  acts  of  parliament  hereina.  ^^ 
mentioned,  the  land  over  which  the   road  so  indie? ^ 
passes  was  part  of  a  certain  extraparochial  fen,  cal- 
the  East  Fen^  which  was  then  uninhabited. 

By  Stat  41  G.  3.  ([/.  K.)  c.  cxlii.  (local  and  persor* 


r 
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Public),  eDtitled    "  An  act  for  dividing  and  allotting  Queen^s  Bench. 

^^**tain  fens,  called  the  East  and    West  Fensy   in   the  ^^^^' 

^niy  of  LincolUj^  it  is  (amongst  other  things)  enacted  The  Qu«en 


Tt  1)   «  that  the  said  East  and  West  Fens  shall  be    The  Inhabit- 

^i'^  •!  ...  ants  of 

^ded  and  allotted  by  such  commissioners,  and  in  such      Midtillk. 


^^^nner,  and  under  such  powers  and  authorities,  and  sub- 
mit to  such  rules,  orders,  and  directions,  as  are  herein- 
•ier  mentioned,  appointed,  and  declared."     Sect.  30  of 
^^e  said  act  enacts  ^'  that  the  said  commissioners  shall,  as 
n  as  conveniently  may  be,  and  before  they  proceed  to 
St  out  the  allotments  hereinafter  mentioned,  make,  set 
tit,   and  appoint  such  public   and  private  roads  and 
ays  as  they  shall  judge  necessary,  and  also  such  drains', 
atercourses,  mounds,  fences,  banks,  doughs,  engines, 
ridges,  tunnels,  shuttles,  gates,  stiles,  and  other  works, 
}^,  over,  through,  or  upon  the  said  fens  hereby  directed 
%/t>  be  divided  and  allotted,  as  they  shall  judge  necessary 
^t\ii  proper,  so  as  all  such  public  carriage  roads  shall  be 
fi^^  remain  forty  feet"  &c.  (directions  as  to  the  dimen- 
$ioos  of  public  and  private  roads,  and  other  regulations 
respecting  the  same) ;  ''  and  after  the  said  public  roads 
shall  have  been  set  out  as  aforesaid,  the  said  commis- 
sioners shall,  and  they  are  hereby  empowered  and  re- 
quired, by  writing  under  their  hands,  to  appoint  some 
proper  person  or  persons  to  be  surveyor  or  surveyors  of 
tne   80jj|  roads,  and  such  surveyor  or  surveyors  shall 
*^use  the  same  to  be  properly  formed  and  completed, 
^^    put  into  good  and  sufficient  repair,  and  shall  be 

^^ed  such  salary  or  reward  "  &c. ;  "  which  salary  or 
rc^%n* 

^^'d,  and  also  the  expences  of  forming  the  said  roads, 

^  of  putting  the  same  in  good  and  sufficient  repair, 

^■l  be  raised  and  paid  in  like  manner  as  the  charges 

^     expences   of  obtaining  and  passing  this  act,  and 

R  2 
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carrying  the  same  into  execution,  are  hereinafter  ao* 
thorized  and  directed  to  be  raised  and  paid ;  and  that 
the  inhabitants  of  the  said  respective  parishes,  townshipf, 
or  places  having  right  of  common  on  the  said  fens,  shall 
not  be  charged  or  chargeable  towards  the  forming  or 
repairing  of  the  said  public  roads,  until  the  same  shall 
be  made  fit  for  the  passage  of  travellers  and  carriages, 
and  shall  have  been  certified  so  to  be  by  the  said  sur- 
veyor or  surveyors,  by  writing  under  his  or  their  hand  or 
hands,  to  be  delivered  to  the  clerks  of  the  peace  at  some 
quarter  sessions  of  the  peace  to  be  holden  for  the  parts 
of  ZiWs^  or  division  of //oZ/ancf  aforesaid,  within  whiclw 
such  roads  respectively  shall  lie,  and  until  such 
cate  shall  have  been  allowed  and  confirmed  by  the  j 
tices  at  such  sessions;  which  said  certificate  shall  be 
delivered  to  the  clerk  of  the  peace  at  the  quarter  sessions 
for  the  said  parts  or  division  next  after  the  said  roads 
shall  be  formed,  completed,  and  put  into  good  and  suffix 
cient  repair  as  aforesaid,  and  within  the  space  of  two 
years  next  after  the  execution  of  the  award  or  instru- 
ment hereinafter  directed  to  be  made,  unless  sufficient 
reason  be  given  to  the  satisfaction  of  the  said  justices, 
that  a  further  time  is  necessary  for  that  purpose,  in 
which  case  the  said  justices  may,  and  they  are  hereby 
empowered  to  allow  such  further  time  for  delivering  in 
the  said  certificate  as  they  should  think  proper,  not  ex- 
ceeding twelve  calendar  months ;  and  in  case  the  said 
surveyor  or  surveyors  shall  neglect  or  refuse  to  deliver 
in  such  certificate  within  the  time  before  limited,  he  or 
they  shall  forfeit  and  pay  any  sum,  not  exceeding"  &c; 
''  and  after  such  certificate  shall  have  been  delivered  to 
the  said  clerk  of  the  peace  by  the  said  surveyor  or  sur- 
veyors as  aforesaid,  and  shall  have  been  allowed  and 
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or  appoint  in  and   by   their  award  or  instrument  in 
writing  hereinafter  directed  to  be  made.'' 

The  said  commissioners,  by  their  award  in  writing 
dated  30th  June  1820,  set  out  and  awarded  as  follows. 
'^  One  other  public  carriage  road  of  the  width  of  fifty 
feet,  beginning"  &c.  (the  case  then  stated  the  de- 
scription given  in  the  award,  which  directed  that  the 
road  should  run  along  the  west  bank  of  the  Hob  Hole 
Drain).  The  road  indicted  is  part  of  the  highway  so 
set  out 

The  said  highway  was  not  put  into  good  and  suf- 
ficient repair  by  the  surveyors  appointed  under  the  said 
act ;  nor  was  it  certified  to  be  so  by  them,  or  any  of 
them,  in  writing  under  their  hands  to  the  clerk  of  the 
peace  for  any  quarter  sessions. 

By  Stat.  50  G.  3.  c.  cxxix.  (local  and  personal,  public), 
**  for  amending  and  rendering  more  efiectual  an  act  ** 
(41  G.  3.  (U.  K.)  c.  cxlii.) ;  *'  and  for  dividing  and  in- 
closing the  parochial  allotments,  lands  and  grounds 
belonging  to  and  in  certain  parishes  having  right  of 
common  on  the  said  fens,  and  for  declaring  to  what 
parishes  such  allotments  shall  belong,"  it  was  enacted 

(sect.  14)  that  the  commissioners  under  the  recited  act 

should,  as  soon  as  convenient  after  the  allotment  or  allot — 
ments  should  be  made  out  of  the  said  East  and  WesC 
Fens  in  lieu  of  manerial  rights  in,  over  and  upon  th^ 
East  and  West  Fens,  deduct  from  the  manerial  allot- 
ment or  allotments  such   part  or  parts  as  should,  in 
their  judgment,  be  equal  in  value  to  one  ninth  part  of 
such   allotment  or   allotments ;    and    such   deductions, 
when   made,  should  be  in  lieu  of,   and   in   full   com- 
pensation and  satisfaction  for,  all  tithes,  great  and  small, 
arising  and   renewing  upon  or  from  the  allotment  or 
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^^tnents  so  made  in  lieu  of  manerial  rights.     And  Queen's  Bench. 

V^^ot.  15)  that  such  one  ninth  part  should  be  appro-  ' 

P***^tcd  to  the  erection  and  endowment  of  chapels  in     Th*  Qubik 

^^  fens.  The  Inhabit- 

,^  ^  antH  of 

Parts  of  the  fens  were  accordingly  allotted  to  trustees      Midtilli. 
^T  those  purposes. 

By  Stat.  52  G.  3.  r.  cxliv.  (local  and  personal,  public), 
Entitled  &c.  (see  p.  241,  ante),   reciting   (sect.  1)    the 
(Massing  of  six   acts,  all  local   and   personal,   public: 
viamely,  41  G.  S.  (U.  K.)  c,  cxxxv.,  entitled  *^  An  Act 
for  the  better  and   more   effectually  draining  certain 
tracts  of  land  called  Wildmore  Fen^  and  the  West  and 
.£aa  FenSf  in  the  county  of  Lincoln^  and  also  the  low  ' 
lands  and  grounds  in  the  several  parishes,  townships, 
<U)d  places,  having  right  of  common  on  the  said  fens,  and 
other  low  lands  and  grounds  lying  contiguous  or  ad- 
joining thereto;"  41  G.  3.  (U.  K.)  c.cxli.,  entitled  "  An 
Act  for  dividing  and   allotting  a  certain   fen,   called 
f^iidmore  Fen^  in  the   county  of  Lincoln;*^   41  G.  3. 
(Urn  K.)  c.  cxlii.,  before  mentioned ;  42  G.  3.  c.  cviii.,  en- 
^itledL  "  An  Act  for  altering,  amending,  and  rendering 
^c^r^  effectual,  an  act"  &c.  (41  G.3.  (U.  K.)  c.cxli.); 
^nd  for  dividing,  allotting  in  severalty,  and  inclosing, 
^e    parochial  or  general  allotments  set  out,  or  to  be 
^t   out,  in  pursuance  of  the  said  act,  for  compensating 
^■*   tlie  tithes  of  such  allotments,  and  for  declaring  and 
^^^*'inining  to  what  parish  or  parishes  the  several  allot- 
*>^«»i  t^  of  the  said  fen  shall  belong ; "  43  G.  3.  c.  cxviii., 
entitled  «  An  act  for  amending  an  act"  &c.  (41  G.  3. 
^^     •   *C*)  c.  cxxxv.) ;  and  50  G.  3.  c,  cxxix.  (before  men- 
^d) :  and  reciting  that  "  certain  persons  in  the  several 
^^  recited  acts  named,  were  thereby  severally  appointed 

R  4 
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'_ .and  "were  severally  empowered  and  required  to  sell 

The  QuEBM  gj^ji  dispose  of  such  parts  or  parcels  of  the  said  fens, 
The  Inhabii-  jis  they  should  judge  most  proper  and  expedient :  and 
MiDviLLc  whereas  large  portions  of  the  said  fens  hereinafter  par- 
ticularly set  forth  and  described,  containing  "  &c.,  "  have 
been  sold  to  divers  persons  in  pursuance  of  the  said 
acts ;  and  about  fourteen  acres  of  the  said  fens  have 
been  set  out,  and  are  intended  to  be  sold  for  the  pur- 
poses of  the  said  act"  &c. :  "  and  whereas  certain  parts 
of  the  said  fens  hereinafler  also  particularly  set  forth 
and  described,  have  been  allotted  to  lords  of  manors- 
in  lieu  of  their  manerial  rights,  and  to  trustees  for  th^ 
erection  and  endowment  of  chapels  for  divine  worshi{» 
in  the  said  fens ;  and  that  none  of  the  said  lands  so 
sold  or  intended  to  be  sold  or  allotted  as  before  men- 
tioned, are  by  any  of  the  said  acts  directed  to  be  an- 
nexed to,  or  form  part  of  any  parish  or  parishes  adjoin- 
ing or  near  to  the  said  fens,  and  such  lands,  and  the 
drains,  banks,  roads,  and  silt  pits,  within  the  bounds 
and  limits  hereinafter  described,  or  adjoining  to  some 
part  thereof,  are  now  considered  to  be  extraparochial : 
and  whereas  the  population  in  the  said  fens  is  rapidly 
increasing,  and  it  would  be  of  public  utility  and  con- 
venience if  such  lands,  drains,  banks,  roads  and  silt  pits 
were  divided  into,  and  made  to  constitute  seven  distinct 
townships,  as  hereinafter  mentioned;  and  if  all  the 
general  public  laws  now  in  force  concerning  constables, 
and  for  the  relief  and  employment  of  poor  people  in 
Eiiglandy  were  put  in  force  within  such  townships  as 
hereinafter  directed :"  it  was  enacted : 

Sect.  2 :  "   That  all  that  precinct  of  land  included 
within  the  bounds  and  limits  next  hereinafter  described ; 
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(that  is  to  say)  **  &c.  (here  followed   the  description  Queen's  Bench. 
of  the  district),  *' shall,  from  and  after  the  passing  of 

this  act,  be  a  distinct  township  of  itself,  and  be  called  Th®  Qohm 

by  the  name  of  Midvillcy  within  the  soke  of  Bolingbroke  The  Inhmbit- 

1  ,  ants  of 

ana  parts  of  Lindsey^  in  the  county  of  Lincdriy  and      Mistilu. 

SQch  last  mentioned  township  shall  be  considered  to  be 

^'uiin  the  deanery  of  Bolingbroke^  and  in  the  diocese 

^  jurisdiction  of  the   bishop  of  Lincoln.^     Sect  9 : 

^at  all  the  general  public  laws  and  statutes  now  in 

'^i*ce,  or  hereafter  to  be  made  concerning  or  relating  to 

^Qstables,  and  for  the  relief  and  employment  of  poor 

''^^ple  in  England,  subject  to  the  proviso  hereinafter 

^•^tained,  shall  be  executed  and  put  in  force  within 

^ch  and  every  of  the  said  several  townships  of  Eastville, 

^^^zrilUf*  &c.  (naming  the  others),  "  in  like  manner  as 

^^^h  laws  and  statutes  are  or  may  be  executed  and  put 

'^   force  in  any  parish  in  England;  and  all  inhabitants 

^    ^nd  occupiers  of  lands  within  the  said  townships  of 


''S^xilU,  Midville"  &c.,  "  are  hereby  declared  to  be 
^*^^ct  and  amenable  to  all  such  laws  and  statutes,  sub- 
to  the  proviso  hereinafter  contained,  in  like  manner 
inhabitants  and  occupiers  of  lands,  within  any  parish 
^   ^Sf^landj  are  or  may  be  subject  and  amenable  to  such 
^^^-*    and  statutes."     Sect  10:  "That  the  inhabitante 


occupiers  of  lands  in  all  the  said  townships  shall  be 
^^^le  to  maintain  and  support  the  poor  people  in  their 
^^^pective  townships,  and  shall  be  liable  and  chargeable 
^'^    ^11  payments,  charges,  expences  and  orders  in  re- 
spect of  poor  people,  in  the  township  where  he,  she, 
^^    they  may  inhabit  or  occupy  lands,   in  like  manner 
*^<*  form  as  inhabitants  and  occupiers  of  lands  within 
^^y  parish  in  England,  are  now,  by  any  general  law  or 
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statutCi  Uable  and  chargeable  for  or  towards  the  i 
tenance  and  support  of  poor  peopl^  in  any  pari 
England^  subject  to  the  proviso  hereinafter  contai 
Sect.  11.  <^  Provided  always"  &c.,  ^*  that  the  sai* 
habitants  or  occupiers  of  lands  within  such  resp< 
townships  shall  not  be  subject  or  liable,  or  be  req 
in  any  manner  to  pay  or  contribute  towards  the 
of  poor  people  in  any  other  parish,  township  or  { 
or  to  bear  or  pay  a  proportional  part  of  any  othe 
rochial  rates  whatsoever  in  any  other  parish,  towi 
or  place ;  neither  shall  the  inhabitants  or  occupie 
lands  or  tenements  in  any  other  parish,  townshi 
place,  be  liable  or  be  required  to  pay  or  conti 
towards  the  relief  of  poor  persons  in  any  townsh 
this  act  formed  or  created,  or  to  bear  or  pay  a 
portional  part  of  any  other  parochial  rate  or 
whatsoever  to  be  levied  or  raised  in  such  townshi 
any  of  them ;  any  law,  statute,  custom  or  usage  t 
contrary  in  any  wise  notwithstanding." 

By  Stat.  58  G.  3.  c.  xlvi.  (local  and  personal,  pu^ 
entitled  ^^  An  act  for  amending  two  acts  of  his  pr 
Majesty,  so  far  as  the  same  relate  to  the  establishmc 
chapels  in  the  East,  West  and  Wildmore  Fens  ii 
county  of  Lincoln,**  after  (sect.  1 )  reciting  stats.  42 
c.  cviii.  and  50  G.  3.  c.  cxxix.,  certain  trustees  wer 
pointed  for  carrying  that  act  into  execution,  and  (se 
were  empowered  to  erect  additional  chapels,  and  hi 
of  residence  for  the  ministers :  and  (sect  14)  such  chs 
when  built,  and  the  chapels  already  erected,  were  i 
consecrated  and  dedicated  to  the  service  of  the  Almi{ 
and  the  houses  of  the  ministers  for  the  time  being 
to  be  appropriated  for  their  residence :  and  (sect.  15 
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^tees  and  their  successors  for  the  time  being  were  Q,utenU  Bench. 
iJl                                                                                                     1843 
*^^cted  from  time  to  time  to  nominate   ministers  to  ' 

^ciate  at  the  chapels  so  erected  or  to  be  erected,     Th®  Qouk 

^^^1  out  of  the  rents  of  the  allotted  land,  to  assign  them    The  Inhabit- 

^^  ants  of 

^^ch  a  Stipend  as  they  should  think  fit:  and  (sect.  21)      Midtilli. 
^U^  ministers  and  inhabitants  were  to  appoint  chapel- 
gardens. 

Shortly  after  passing  the  last  mentioned  act,  the 
trustees  therein  named  erected  and  endowed  a  chapel 
in  MidviUe  .-*  and  thenceforth  hitherto  an  officiating  mi- 
nister and  chapelwardens  have  been  duly  and  regularly 
appointed.  And  overseers  of  the  poor,  surveyors  of  the 
highways,  and  a  constable,  have  been  regularly  and 
duly  appointed  within  and  for  the  said  township. 

All  the  statutes  above  referred  to  were  to  be  taken  as 
part  of  the  case. 

In  1887,  the  commissioners  of  drainage  and  enclosures 
cleaned  out  the  drains,  and  covered  the  roads  in  ques- 
tion, to  two  or  three  feet  in  depth,  with  the  mud  &c., 
and  left  the  materials  on  it,  and  levelled  the  same. 

The  township  was  not  in  existence  till  stat  52  6.  S. 
c.  cxliv.;  before  which  time  the  road  was  extrapa- 
rochial. 

There  was  duly  set  out  and  certified  by  the  commis- 
sioners, and  put  into  proper  repair,  a  public  highway  on 
the  opposite  side  of  the  Hob  Hole  Drain^  the  whole  way, 
with  the  road  indicted,  and  only  separated  from  it  by 
the  drain. 

If  the  Court  should  be  of  opinion  that  the  inhabitants 
of  the  township  of  MidviUe  were  bound  to  repair  the 
highway  indicted,  the  verdict  for  the  Crown  was  to 
stand :  if  of  a  contrary  opinion,  to  be  entered  for  the 
defendants. 
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The  case  was  argued  in  last  Michaelmas  term  (a). 

Waddington  For  the  Crown.  Before  stat  41  G. : 
(U.  K.)  c.  cxlii.,  there  was  no  liability  in  any  one  1 
repair  the  roads :  the  place  was  extraparochial ;  an 
had  neither  inhabitants  nor  roads.  Sect  SO  of  thi 
statute  provides  for  defraying  the  expences  of  repa 
by  the  inhabitants  of  the  parishes,  &c.,  having  right  • 
common,  when  the  road  shall  have  been  constructei 
and  certified  so  to  be  within  two  years  after  the  execi 
tion  of  the  award,  or,  if  the  justices  allow,  within  tweh 
calendar  months  after  that  time  has  elapsed.  Th 
conditional  liability  has  never  attached,  no  certifica 
having  been  made ;  nor  can  it  now  ever  attach,  as  tl 
utmost  time  allowed  has  expired.  The  liability  coi 
templated  in  section  30  was  a  liability  contrary 
common  law,  and  therefore  would  not  attach  unle 
the  statutory  condition  precedent  was  strictly  compli 
with.  This  was  decided  in  Rex  v.  Hatfield  (b)  und 
sect.  9  of  Stat.  41  G.  3.  (U.  K.)  c.  109.  (the  General  I 
closure  Act).  Then  stat.  52  G.  3.  c.  cxiiv.  recites  tt 
the  lands  are  extraparochial,  and  that  it  would  be 
public  utility  that  the  lands,  roads,  &c.,  should  be  ^ 
vided  into  townships;  and  the  district  is  according 
divided  into  townships.  Does  the  indictment,  then,  1 
a  legal  liability,  under  these  circumstances  ?  There  c 
of  course  be  no  charge  in  respect  of  custom  or  prescr 
tion,  the  roads  and  the  townships  themselves  bei 
recent  But,  except  in  name,  each  of  the  new  distri 
constitutes  a  parish :  it  has  the  legal  attributes  o£ 

(a)  November  9tb,    1842.       Before   Lord  Denman   C.  J.,    WUlia 
Coleridge  and  Wightman  Js. 
(6)  4  ^.  J- -B.  156. 
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parish,  such   as  overseers,  chapel  wardens,   surveyors,  QueenU  Bench. 

1843. 
reputed  highways,  highway  rates.     It  will  be  contended,  ' 

on  the  other  side,  that  the  first  count  of  the  indictment     The  Qubik 

cannot  be  sustained,  because  it  does  not  appear  that  the    The  Inhabit- 
ants of 
township  is  not  within  a  parish,  in  which  case  imme-      Midtill*. 

morial  liability  ought  to  be  averred.     That  objection,  at 

any  rate,  does  not  apply  to  the  second  count,  which  sets 

forth  the  facts  specially :  and  this  raises  the  question, 

whether  the  common  law  liability  to  repair  roads  does 

not,  upon  general  principles,  attach  to  the  district  in 

wbicfa  the  roads  are,  when  such  district  is  invested  with 

^  other  attributes  which  the  statute  here  creates.     If 

^  statute  had  expressly  made  this  district  a  parish, 

Jt  Would  hardly  have  been  disputed  that  the  district 

immediately  became  subject  to  all  the  liabilities  which 

^   <^mmon   law   imposes   on  ancient  parishes.     The 

principle  of  this  rule  must  be,  not  that  the  district  is 

^^d   a  parish,  or  that  it  constitutes  an  ecclesiastical 

'^'sion,  but  that  it  is  separate  and  not  subordinate  to 

^  other  district  recognised  by  the  law  as  liable  to  the 

^^^ir  of  roads.     This  question  arose  in  Sex  v.  Kitigs^ 

^^^^9^  ^a),  but  was  not  decided ;  though  Besi  J.  certainly 

^^  expressed  an  opinion  against  the  liability  of  extra- 

'^***^=Kiliial  districts.     The  authority  of  27  Ass.  fol.  1S8. 
P'- 


.,  enumerating  the  articles  to  be  inquired  of  in  K.  B. 

*  ^  Cjuest  of  office  (cited  in  the  argument  in  Rex  v.  Kings- 

(a) ),  is  in  favour  of  such  liability;  for  article  21 

s  to  assume  the  general  liability  of  *^  villes  "  to  re- 

P^  i.  "fc^ 

**      roads.     Rex  v.  Yarton  {b\  cited  in  the  same  argu- 

^^  t:,  is  indeed  an  authority  of  little  weight,  as  appears 

bxr 

^^omparing  Sidarfin^s  report  with  the  report  of  the 


(a)  2  B,  ^-  C.  190.  (*)  1  Sid,  HO. 
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same  case  under  the  tide  of  Rex  v.  YarerUon  (a)  iii  Keble^ 
alluded  to  in  the  note  at  the  end  of  Bex  v.  Kingsmoor  (b). 
In  Rex  V.  Ecdesfield  {c)  it  was  contended  that  an  indict- 
ment charging  a  particular  district  of  a  parish  by  imme- 
morial custom  for  the  district  to  repair  the  roads  within 
it  was  bad  for  not  shewing  consideration  :  but  the  in- 
dictment  was  held  good ;  and  Lord  Ellenborough  (d)  con- 
sidered this  (like  the  liability  of  counties  to  repair 
bridges)  an  instance  of  the  common  law  liability  in 
cumbent  on  the  inhabitants  of  a  territory  to 
the  repair  of  ways  within  that  territory.  Here  imm 
morial  liability  is  not  charged :  but  it  is  averred  that  th 
inhabitants  have  been  used  and  accustomed  to  repair  th 
road ;  that  is,  as  long  as  the  district  has  been  a  tow 
ship.  The  moment  the  township  began  to  exist, 
common  law  principle  of  liability  applied :  at  any  ra~ 
that  was  so  as  soon  as  the  township  took  upon  itself  t 
liability,  and  performed  the  repairs  and  appointed 
veyors.  It  will  be  argued  that  the  recital  in  sect.  1 
Stat  52  G.  3.  c.cxliv.  speaks  only  of  the  utility  of  appl 
ing  the  public  laws  concerning  constables  and  the  rel 
of  the  poor ;  and  that  the  enactment  in  sect.  9  goes 
farther.  But  the  liability  of  parochial  districts  to 
laws  is  created  by  statute,  and  would  not  attach  wither 
express  enactment :  the  same  necessity  for  express  e 
actment  would  not  exist  in  the  case  of  a  common  19- 
liability:    and  the  recital  in  sect  1  does  state  that 

(a)  1  Kd»,  2T!,  498.  514.  The  placitum  in  p.  277.  turns  upon  differ^^ 
pleadings  from  that  in  p.  498.  Xeble  (p.  498.)  speaks  of  YaremUm 
parish ;  Siderfin  as  a  hundred :  for  the  purposes  of  the  respective 
either  statement  appears  sufficient,  as  the  plea,  whether  by  a  pariah  or  b 
hundred,  would  have  been  bad.  Serjt.  Wtttiams^  in  note  (10)  to  Re^ 
Stoughton,  (2  IFnu,  Saund,  1 59  a, ),  seems  to  adopt  8ideifin*%  statemcr 
See  the  notices  of  Rex  ▼.  Yarenton  in  4  Vtiu  Ah,  509.  tit.  Chimin  Comfr^- 
(£.),  pi.  19,  20. 

(6)  2  i?.  «t  C.  190.      (c)  I  B,^  Aid,  348.        (d)  1  B.  t  Aid.  S5 
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would  be  of  public  utility  if  the  "  roads,"  among  other  Queen's  Bench, 


1843. 


things,  were  divided  into  townships.     [Coleridge  J.     Is 
'^ot   the  law  concerning  constables  as  much  common     The  Quun 
law  as  that  concerning  roads  ?]     It  seems  very  doubtful    The  Inhmbit- 
^hether  a  new  township,  not  having  before  been  in  any      Midvillb. 
parish  or  within  the  jurisdiction  of  any  leet,  would  have 
constables.    The  exemption,  in  sect.  11  of  stat.  52  G.  3. 
c»  cxliv.,  from  parochial  rates  in  other  parishes  is  not 
confined  to  poor   rates;   this   is  a  recognition  of  the 
general  liability   of   the    district.      The    language    of 
Parke  J.,  in  Rex  v.  Leake  (a),  explains  the  principle  of 
mutual  benefit  by  which  districts,  instead  of  joining  to 
'Maintain   all   roads,   maintain  their  own  respectively: 
(ipon  which  principle  it  was  there  decided  that  a  parish 
must  repair  roads  newly  dedicated  to  the  public.     That 
principle  applies  to  the  case  of  a  district  newly  created. 


'.  R.  Clarke^  contra,  was  stopped  by  the  Court. 


rd  Denman  C.  J.     This  case  has  been  very  ably 
ed  for  the  Crown.     We  will  consider  whether  it  is 
^issary  to  call  upon  the  other  side. 

Cur.  adv.  vult. 


-'--^rd  Denman  C.  J.  now  delivered  the  judgment  of  the 

^(^  is  is  an  indictment  against  the  inhabitants  of  the 

^^•^ship  of  Midville^  for  non -repair  of  a  public  highway 

^^^e  within  the  same :  and  the  question  before  us  is 

*^^^  on  the  form  of  the  indictment,  and  a  case  reserved 

^->iir  opmion. 

^  ^^    thereby  appears  that  a  certain  district  called  the 

and  West  Fetis  has,  under  sundry  acts  of  parlia- 

(a)  5  B.^  Ad.  469.  48S. 
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ment  (the  provisions  of  some  of  which,  and  of  one  pa 
ticularly,  will  require  notice  hereafler),  been  recoven 
by  drainage,  the  place  over  which  the  highway  pass 
having  been  previously  uninhabited  and  extraparochia 

The  first  act  bearing  upon  the  question  is  stat.  41  G. 
(U.  K.)  c,  cxlii.,  whereby  power  was  given  to  certa 
commissioners  to  divide  and  allot  the  said  East  and  fVe 
Fensj  and  to  set  out  public  and  private  roads  thereii 
The  indicted  road  was,  with  others,  so  set  out  as  a  pubi 
road,  and  has  been  used  as  such  ever  since.  By 
clause  in  the  said  act,  certain  surveyors  to  be  appointe 
by  the  said  commissioners  were  to  certify  to  the  clerk  ( 
the  peace  for  the  said  county  that  the  said  roads  were  i 
good  repair ;  and,  upon  such  certificate  being  given,  th 
said  roads,  so  put  into  repair,  were  thereafter  to  be  r 
paired  by  the  inhabitants  of  the  respective  parishe 
townships  and  places  having  right  of  common  on  t- 
said  fens.  The  case,  however,  states  that  this  w 
never  done,  the  road  in  question,  though  used  as  a  pu  i 
lie  road  (as  above  mentioned),  never  having  been  so  ce 
tified  ;  and  therefore  the  liability  to  repair,  above  pointo 
out,  never  has  attached. 

The  question  mainly  turns  upon  one  of  the  subse 
quent  acts  of  parliament,  52  G.  S.  c.  cxliv.,  entitled  *•  Ai 
act  for  forming  into  townships  certain  extraparochic 
lands  in  Wildmore  Fen^  and  in  the  East  and  West  Fen 
in  the  county  of  Lincoln.^*  Of  seven  such  townships,  s 
newly  created,  the  township  indicted  was  one.  Tli 
manner  in  which  this  is  done,  and  the  language  use 
for  the  purpose  in  the  last  mentioned  act,  it  will  be  ver 
material  to  attend  to. 

Before  we  do  this,  however,  it  may  be  proper  to  pn 
mise  that  the  facts  relied  upon  in  support  of  the  prosi 
cution  are,  that  the  road  in  question  is  a  public  roa 
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situate  within  the  township,  and  out  of  repair :  that,  since  Quem't  Bench. 
the     jear  182S,  surveyors  of  highways  have  been  ap- 
poiiited ;  and  that,  in  the  shape  of  repairs,  the  ruts     '^**®  Qvms 
'•ave  been  hacked  in ;  and  that  highway  rates  have  been    The  Inhabii. 
raised  since  that  time.     It  further  appears  (with  this,      Miotille. 
to   d  certain   extent,  material  bearing  on   the  case,  as 
shearing  that  the  legislature  did  not  then  contemplate 
the  bringing  the  roads  in  this  district  within  the  general 
'^le  of  the  law  as  to  repairs,  but  to  provide  for  it  in  a 
special  manner)  that,  since  the  passing  of  stat  58  6.  S. 
^*  xl  vi.,  a  chapel  has  been  erected,  and  there  has  been  an 
officiating  minister;  and,  lastly,  that  there  have  been 
overseers  and  constables  for  the  township. 

I**¥om  these  facts,  however,  the  origin  of  every  thing 

(including  the  township  and  the  road  itself)  being  clearly 

^sc^itained,  no  inference  can  be  raised  as  to  the  liability 

^"     ^lie  defendants  to  repair  the  road  by  usage  or  pre- 

^^•^iption.     Nor  was  it  attempted  to  question  the  prin- 

*^Pl^  upon  which  that  liability  of  a  township  is  founded. 

the  contrary,  the  learned  counsel  for  the  prosecution 

properly  abandoned,   in   his   argument,   the  first 

V3t  of  the  indictment,  because  that  only  stated  the 

to  be  situate  within  the  township  and  out  of  repair, 

that  the  township  is  bound  to  repair  it,  'without  more. 

^nce  was  placed  upon  the  second  count,  which  is 

■o^nded  upon  the  said  statute  of  52  G.  3.  c.  cxHv.     It 

®  P'ain,  therefore,  that  the  question  depends  upon  the 

^  of  that  statute ;  because,  if  the  district  had  been 

^'•elj^  created  a  township,  it  is  manifest  from  the  con- 

^J^^^^^ti  with  respect  to  the  first  count  of  the  indictment 

^tie  conviction  could  not  be  supported. 

*^e  material  clauses,  to  which  we  have  before  re- 

,  are  to  the  following  substance  and  effect     The 

IV.   N.8.  s 
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first  clause  states,  by  way  of  recital,  that  it  would  be  oi 

public  utility  if  certain  lands  (therein  described)  were 
made  to  constitute  seven  distinct  townships,  and  if  all  the    <9 

general  public  laws  now  in  force  concerning  constables,  ^3 
and  for  the  relief  and  employment  of  poor  people  in  Eng-  — 
landf  were  put  in  force  therein.  The  second  clause  (a)  ^^ 
enacts  that  the  said  townships  shall  be  subject  to  all  the  ^^  j 
general  public  laws  relating  to  constables  and  the  relieft^^^ 
of  the  poor  in  England^  subject  to  a  proviso  thereinafter ^^ 
contained.  The  third  clause  {b)  enacts  that  the  inhabitn^s^  j 
ants  and  occupiers  of  lands  in  all  the  said  townships  shaKl 
maintain  the  poor  therein,  in  the  same  manner  as  is 
within  any  parish  in  Englatidj  subject  to  the  said 
dropping  all  mention  of  the  laws  concerning  constabli 
Then  follows  the  said  proviso  (c),  whereby  it  is  enact»^« 
that  the  inhabitants,  &c.,  of  the  said  townships  shall 
be  liable  to  contribute  to  the  relief  of  the  poor  in  m 
other  parish  or  place,  or  to  pay  a  proportional  part 
any  other  parochial  rates  whatsoever  in  any  other  parisfl^ 
or  place. 

Neither  in  the  recital,  therefore,  nor  in  either  of  the 
enacting   clauses,   is  there   any   mention   made  of  the 
repair  of  the  roads  within  the  said  several  townships, 
though  it  is  obvious  that  the  few  words  *^  and  the  repair 
of  roads  "  in  the  first  enacting  clause  would  have  re- 
moved all  doubt  and  difficulty.     And  how  can  we  ac 
count  for  such  omission,  if  the  general  law  relating  theref 
had  been  meant  to  be   introduced  ?     Or  how  can  1 
supply  such  omission  ?     Or,  if  the  insertion  of  the  woj 
above  suggested  would  have  not  been  sufficient  for 
purpose,  what  could  have  been  easier  than  to  have  ? 


(o)  Sect.  9. 


(b)  Sect.  10. 


(c)  Sect.  1 
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l^^y   enacted  that  the  said  several  townships  should  repair  Queen*s  Bench, 

^**   ^e  public  roads  within  the  same  ?  ]^ 

It  is  true  that,  in  the  proviso  exempting  the  said      The  Qauw 
^^nships  from  any  contribution  towards  the  expenses  of  The  Inhabiu 

s^  •  •  •  wils  of 

^^y  other  parish  or  place,  •'other'*  rates,  in  addition      Midtillx. 

^^  those  for  the  relief  of  the  poor,  are  mentioned,  and 
^at  thereby  rates  for  the  repair  of  the  roads  may  be 
Understood.  But  it  seems  to  be  a  hazardous  construction 
to  supply,  by  inference,  the  place  of  enactment,  and  that, 
Tiecause  *' other  *'  rates  may  mean  highway  rates,  there- 
fore the  township  is  bound  to  repair  its  own  roads ;  and 
that,  too,  when  it  may  have  been  meant  merely  to  declare 
that  there  should  be  a  total  exemption  from  all  foreign 
contribution,  without  any  other  object 

The  case,  therefore,  resolves  itself  into  this :  that  a 
new  independent  district,  forming  no  part  of  any  parish, 
is  created.  As  to  this,  certain  liabilities  as  to  relief  of 
poor,  &C.,  depending  upon  statute,  are  expressly  created 
also.  That  this  district,  so  made  a  township,  is  wholly  dis- 
tinguishable from  a  township  generally  forming  a  part  of 
a  parish  is  obvious.  In  the  absence,  however,  of  any 
case  wherein  the  prim&  facie  liability  by  law  belonging 
to  a  parbh  has  been  held  to  extend  to  any  other  district 
or  division  whatever,  we  do  not  feel  ourselves  autho- 
rized in  deciding  that  such  independence  of  the  district 
as  has  been  before  alluded  to  ipso  facto  attracts  liability ; 
and  the  more  so,  as  such  liability  might  so  easily  (if 
intended)  have  been  created  by  the  legislature  in  any  of 
the  acts  respecting  this  township. 

Judgment  for  defendants. 


s  2 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

J^^'g^     Sanders,    Snow   and    Cookings  against  Va] 

ZKIiTiER. 

Indebiutus         ASSUMPSIT.     The  declaration   charged   that  d 

assumpsit  for       2\. 

freight  and  fendant,  Oil  &c.,  was  indebted  to  plaintiffs  in  100( 

primage  for  ^  ^ 

goods  carried     for  freight  and  primage,  payable  by  defendant  to  plaii 

on  board  plain-     .^    ^        ,  ,  ^  .  ,     , 

tiff's  ship  at  tins  lor  the  carnage  and  conveyance  of  certain  goods  : 
request,  for  ^^^^  ^^  board  of  a  ship  or  vessel  of  plaintiffs  from  an 
iabour'per-        ^°  divers  places  at  defendant's  request;  in  1000/.  fi 

formed  by 

plaintiff  for  defendant,  and  for  the  use  of  plaintiff's  ship  kept  on  demurrage  at  defendan 

request.     Plea,  Non  assumpsit;  and  issue  thereon.     Special  verdict  finding  the  followii 

facts. 

By  charter  party  (not  stated  to  be  under  seal)  between  B,  and  plaintiff,  being  owner- 
a  vessel,  it  was  agreed  that  the  vessel  should  proceed  to  /.,  and  there  load  from  ^.'s  ages- 
a  cargo,  and  proceed  therewith  to  London^  and  deliver  the  same  on  being  paid  freight  m 
rate  specified,  half  in  cash  and  half  by  bills  at  three  months,  a  certain  rate  being  also  ^ 
cified  for  demurrage. 

The  vessel  arrived  at  /.,  and  shipped  goods  from  J9.*s  agent.     By  the  bills  of  lading, 

goods  were  to  be  delivered  to  B,  or  his  assigns,  he  or  they  paying  freight,  as  per  c\ 
party,  and  primage.     Before  the  ship  arrived  in  London,  B,  sold  part  of  the  gi 
defendant,  and  indorsed  to  him  the  corresponding  bills  of  lading.     When  the  ship 
in  London^  the  goods  sold  were,  by  defendant's  order,  entered  in  his  name  at  the 
tom  house  and  the  docks,  defendant  paying  the  duties :  and  defendant  obtained  posse 
of  the  goods  under  the  bill  of  lading  and  indorsement.     The  jury  referred  it  to  the 
whether  the  defendant  did  or  did  not  promise  as  alleged  in  the  declaration. 

Held  that,  whether  or  not  the  facts  found  were  evidence  of  a  contract  by  defendan 
plaintiff  to  pay  freight  for  the  goods  sold  (as  to  which,  qiuBre\  no  such  contract  w 
plied  by  law  from  the  facts ;  (hat  the  Court  could  not  usume  such  a  contract  on  tbi 
ing ;  and  that  the  defendant  was  entitled  to  judgment. 

By  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Bench. 

Held,  by  the  Court  of  Exchequer  Chamber,  that,  assuming  the  facts  to  be  e' 
of  such  a  contract,  the  contract  would  not  support  the  declaration. 

And,  by  the  same  Court,  that,  if  the  bills  of  lading  had  not  referred  to  tbe 
party,  but  had  merely  stated  that  the  goods  were  to  be  delivered  to  tlie  consign* 
assigns  on  their  paying  freight,  the  taking  the  goods  under  the  indorsement  woi 
been  evidence  from  which  a  jury  might  have  inferred  a  contract  between  defen< 
plaintiff  to  pay  freight;  but  that,  even  in  such  a  case,  no  such  contract  would  aris^ 
implication  of  law. 

The  Court  of  Queen's  Bench,  aAer  giving  judgment  for  the  defendant,  refuse^ 
a  new  trial  for  the  purpose  of  having  the  contract  expressly  found  or  negatived,  r>*^ 
a  case  to  be  stated  with  liberty  for  that  Court  to  draw  its  inference  from  tlie  C^ 
allow  an  amendment  of  the  special  verdict;  and  the  Court  of  Exchequer  Clmmbes 
the  plaintiff  was  not  entitled  to  a  venire  de  novo  on  the  ground  of  ambiguity  in 
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Ic  and  labour  performed  by  plaintiflTs  for  defendant  QueerCt  Bench, 

ac    Fb  is  request ;  in  500/.  for  the  use  of  a  ship  or  vessel  of L— 

pl^i.ntifis  retained  and  kept  on  demurrage  for  a  long       Sandim 
tirrm^then  elapsed  at  defendant's  request;  in  1000/.  for    Vamskllbb. 
T^ey  paid  by  plaintiffs  to  the  use  of  defendant  at  his 
vjest;  and  in  1000/.  on  an  account  stated :  and  that 
d^  fondant  afterwards^  on  &c.,  in  consideration  of  the 
premises,   promised   plaintiffs  to  pay  &c.  on    request, 
^^achy  nonpayment, 
flea.     Non  assumpsit.     Issue  thereon. 
ODd  the  trial,  before  Lord  Denman  C.  J.,  at  the  Lofi" 
sittings  after  Michaelmas  term  1838,  a  special  verdict 
taken,  which  was  substantially  as  follows. 
'Xle  plaintiffs   were,    on   19th  December  18S5,    the 
^^"^■lers  of  the  brig  Oscar,     George  Bell  then  carried  on 
"**sjness  in  London^  under  the  firm  and  style  of  George 
^^^^  and  Company^  having  a  correspondent   and  agent 
®^    Jbr-ail  carrying  on  business  under  the  firm  of  Bell 
^n€i  ^ndersmu     And  (a)  on  that  day  entered  into  the 
ollowing  memorandum  of  charter  with  George  Bell  and 

"  London  19th  December  1885. 
Jilemorandum  for  charter. 

It  is   this   day   mutually  agreed   between  Samuel 

^ngs  and  the  other  owners  of  the  good  ship  or 

^l  called  the  Oscar,  of  the  measurement  of"  &c., 

^^^^'^  at  Torquay,  and  Messrs.  George  Bell  and  Comr 

of  London,  merchants,  that  the  said  ship,  being 


n  g^^^  c(  shall,  after  delivery  of  her  outward  cargo 
^^^^^kmstantinople,  with  all  convenient  speed  sail  and 
^^*^  ^ed  to  Ibrail  in  the  river  Danube,  or  so  near  there- 


(«)  The  wordi  « the  pUintifis  **  appear  to  be  here  omitted. 

s  3 
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unto  SB  she  may  safely  get,  and  there  loadj  from  the 
factors  of  the  said  charterers,  a  full  and  complete  cargo 
of  such  lawful  goods  and  merchandise  as  may  be  sent 
alongside  of  the  vessel,  not  exceeding  "  &c. ;  <<  and,  being 
so  loaded,  shall  therewith  proceed  to  London^  Liverpool 
or  Bristol^  calling  at  Cork  or  Falmouth  for  orders,  or  so 
near  thereunto  as  she  may  safely  get,  and  deliver  the 
same,  on  being  paidfretght,  at  the  rate  of 

60s.  per  ton  for  tallow,  1 1/.  per 
ton  for  unpressed  wool,  ?/•  per  ton 
for  pressed  wool,  40/.  per  miile  for 
pipe  staves,  605.  per  load  for  wain-  y  With  five  per  cent, 
scott  or  square  oak  logs. 

Other  goods,  if  any,  in  propor- 
tion. 

"  Restraint  of  princes  and  rulers,"  &c,  **  always  ex- 
cepted. The  freight  to  be  paid  on  unhading  and  right 
delivery  of  the  cargo,  half  in  cash,  and  half  by  bills  in 
London  at  three  months  date.  Fifty  running  days  are  to 
be  allowed  to  the  said  merchant  (if  the  ship  is  not 
sooner  dispatched)  for  loading  the;  said  ship  at  Ibrail, 
and  unloading  at  her  port  of  delivery,  to  commence 
from  the  time  the  vessel  is  ready  to  take  in,  whether  in 
quarantine  or  not,  and  ten  days  on  demurrage,  over 
and  above  the  said  laying  days,  at  51.  per  day.  Penalty 
for  nonperformance  of  this  agreement  1000/.  The  quan- 
tity of  staves  not  to  exceed  "  &c.  "  And,  if  the  vessel 
requires  to  be  lightened  in  passing  the  bar,  the  lighter- 
age to  be  at  the  charterers'  expense. 

«  George  Bell  and  Co!* 

The  ship  sailed  on  her  voyage  to  Ibrail^  where  she 
safely  arrived,  and  received  on  board  there  the  goods 
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in  the  following  bills  of  lading,  which  were  Queen*t  Bench. 

1 04,0 

«ifirii^  by  ihe  captain,  and  forwarded  by  the  said  cor  re-  * 

spondents  and  agents  of  Bell  and  Co.  from  Ibrail  to  the  Sahdem 

George  Bell  and  Co.  at  London.    The  bills  of  lading,  VAimiLim. 
ring  date  respectively  the  Sd,  6th,  25th  and  26th 
1836,  were  in  the  following  form. 


Shipped  in  good  order,  and  well  conditioned,  by 
and  Anderson,  in  and  upon  the  good  ship  called 
th^  Oscar,  whereof  is  master  for  this  present  voyage 
f^dGiam  Field,  now  riding  at  anchor  in  the  river  Danube, 

bound  for  London,  to  say, 

201  @  230  bales  of  unwashed  zigai  wool. 


-n      41  (9    55  fifteen  bales  of  do.         do. 

ng  marked  and  numbered  as  in  tl^  margin,  and  are 
to  1)6  delivered  in  the  like  good  order,  and  well  con- 
^iitioned,  at  the  aforesaid  port  of  London  (the  act  of 
^o<J>'*  &c.  "excepted),  unto  Messrs.  George  Bell  and  Co. 
^^^  ^o  their  assigns,  he  or  they  paying  freight  for  the  said 
S^O€fs  as  per  charter  party,  with  primage  and  average 
^^^^^s/cmed.  In  witness  whereof  the  master  or  purser  of 
^  ^aid  ship  hath  affirmed  to  three  bills  of  lading,  all 
^^J^is  tenor  and  date;  the  one  of  which  three  bills 
accomplished,  the  other  two  to  stand  void.  Dated 
port  of  Ibrail,  3d  August  1 836." 

Indorsed,   "  George  Bell  and  Co^ 


'"    l^H 


^  16th  Jtdy,  1836,  the  following  contract  was  made 
entered  into  between  George  Bell  and  Co.  and  the 

^dant  ( W.  G.  Colchester  being  the  agent  of  Messrs. 

^e  Bell  and  Co.  and  the  defendant).  Messrs. 
'ge  Bell  and  Co.  had  previously  purchased  the  wools 

8  4 
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ioiiowing  contract* 

'  Samdbes 

Vammllbb.  ^^  London^  \6  Jub/^  18S6. 

^^  Whereas,  by  a  contract  made  on  the  4th  January 
last»  between  Messrs.  Bell  and  Anderson  of  Bucharest  on 
the  one  part,  and  Messrs.  Jacob  N.  Gallanter  and  Schan* 
fields  of  Budiaresty  and  Messrs.  Leigh,  Reist,  and  Cb 
of  Jassjfi  on  the  other  part,  Messrs.  Bell  and  Andersons 
purchased  a  quantity  of  wool,  to  be  delivered  at  Ibrail  oi 
GakUz  before  the  1st  of  October  next,  a  copy  of  whic: 
contract  is  hereto  annexed ;  and  whereas  the  said  worn 
was  bought  for  and  on  account  of  Messrs.  George  Bm 
and  Co.  of  this  city,  and  is  at  their  entire  disposition 
Now  be  it  known  that  I  have  this  day  sold,  for  Mess  ~ 
George  Bell  and  Co.,  to  Francis  Ignatius  Vanzeller  £&. 
the  200,000  okes  of  the  washed  zigai  wool  spec! 
in  the  annexed  copy,  for  the  sum  of  22,000/. 


wool  is  to  be  put  on  board  the  ships  by  the  sellers^ 
their  agents,  at  the  ports  of  Ibrail  or  Galatz,  or  ^ 
other  port  on  the  Danube,  as  the  same  may  be  ^ 
livered :  and  the  buyer  agrees  to  perform  and  fulfil 
charter  parties  and  agreements  for' freight  for  the  ^^ 
wool  heretofore  made,  or  to  be  made,  by  the  sel^k 
excepting  any  charges  that  may  be  made  for  demurr  -^ 

for  which  the  buyer  is  in  no  case  to  be  liable  to  pay.   

the  sellers  are,  immediately  upon  the  receipt  of  the 
of  lading  for  the  said  wool,  to  hand  the  same  ov< 
the  buyer  properly  assigned ;  it  being  understood 
the  200,000  okes  of  washed  wool,  deliverable 
before  mentioned  parties  to  Messrs.  Bell  and  Ai 
under  the  said  contract,  vests  absolutely  from  tl 
in  the  buyer.     And,  as,  by  a  subsequent  agre- 
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fedessrs.  Bell  and  Anderson  consented  to  take  a  portion  QuemU  Bench. 
J*  wool  in  an  unwashed  state,  according  to  a  certain 
Bte^  in  lieu  of  a  part  of  the  wool  agreed  to  be  delivered       Sakdbu 
cashed    under  the    before   mentioned    contract,   it   is     Vamullbb. 
L  greed  between  the  said  Messrs.  George  BeU  and  Co. 
tnd  Francis  Ignatius  Vanzeller^  Esq.  that  the  wool  shall 
36  delivered  and  received  by  them  upon  the  conditions 
iS  the  said   contract  and   the   subsequent  agreement. 
And  whereas  the  buyer  has  already  paid  to  the  sellers 
the  sum  of  9000A  on  account  of  this  purchase,  the  re- 
mainder of  the  purchase  money  is  to  be  paid  in  manner 
following,  viz.  the  sum  of  3500/.  by  the  buyer's  accept- 
ance of  the  sellers'  draft  at  two  months  from  this  date, 
8500^   by  the  like   acceptance  at  three  months,  and 
4000/.  by  a  like  acceptance  at  four  months  from  this 
date,  and  2000/.  to  be  paid  in  cash  at  such  time  or  times 
as  the  sellers  may  require  the  same,  they  giving  to  the 
buyer  ten  days'  previous  notice  in  writing. 

«  W.  G.  Colchester:' 

The  defendant,  under  the  said  contract  of  16th  Jufy, 
paid  to  George  Bell  and  Co.  in  Lo7idon  for  the  said 
^ools,  and  made  his  advances  thereon  before  the  arrival 
^f  the  ship  and  cargo  in  this  country.  The  bills  of 
^ding  were  indorsed  and  delivered  by  George  Bell  and 
Hj?.  to  the  defendant. 

One  hundred  bales  of  wool  were  shipped  by  the  said 
Messrs.  Bell  and  Anderson  on  board  a  vessel  called 
She  Ann,  as  and  for  part  of  the  said  200,000  okes 
z^f  wool  so  contracted  to  be  sold  as  aforesaid,  which 
^aid  vessel  arrived  in  the  port  of  London  on  27th 
Cctober  1836.  On  the  arrival  of  the  Ann,  the  said  one 
Viuudred  bales  were  found  to  be,  and  they  in  fact  were. 
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wool  of  a  quality  other  than  and  different  from  and  very 
inferior  ^to  the  quality  of  the  said  wool  so  contracted 
to  be  sold  to  defendant.  And  thereupon,  and  before 
the  arrival  in  the  port  of  London  of  the  Oscar^  the  de- 
fendant gave  notice  to  Messrs*  Bell  and  Anderson  that 
he  would  not  accept  the  said  wool,  so  arrived  by  the 
Annj  or  the  further  parcel  thereof  about  to  arrive  by 
the  Oscar^  as  and  for  wool  so  contracted  to  be  sold  to 
him  as  aforesaid,  but  that  he  defendant  would  receive 
the  same  and  sell  and  dispose  thereof  for  and  on  ac- 
count of  Messrs.  G.  Bell  and  Co.^  and  pay  himself  out  of 
the  proceeds  the  advances  he  had  made  on  the  goods. 
Messrs.  G.  Bell  and  Co.  thereupon,  and  before  the  ar- 
rival of  the  Oscar,  agreed  with  the  defendant  that  he 
should  receive,  the  said  wool  by  the  Ann  and  the  Oscar^ 
and  sell  and  dispose  of  the  same  for  and  on  account  of 
the  said  Messrs.  G.  Bell  and  Co.,  and  carry  the  proceeds 
to  their  credit  against  the  sums  so  paid  and  advances 
made  by  the  defendant  Messrs.  G.  Bell  and  Co.  after- 
wards paid  the  freight  for  the  said  one  hundred  bales  of 
wool  which  had,  as  before  mentioned,  arrived  by  the 
Ann. 

The  said  several  bills  of  lading  of  the  said  wool,  so 
shipped  on  board  the  Oscar^  arrived  before  the  said 
vessel  arrived,  and  were  indorsed  and  handed  over  to 
the  defendant,  some  on  29th  August^  and  the  residue  on 
14th  September,  1836. 

The  defendant,  before  the  arrival  of  the  wools,  sold 
part  of  them,  on  8th  November  \%S6. 

The  Oscar  arrived  in  St.  Katherin(?s  Docks  on  21st 
Naoember  18S6.  The  wools  were  entered  in  the  de- 
fendant's name,  by  his  order,  at  the  custom  house  in 
Lofidon,  and  the  duties  for  the  same  paid  by  the  de- 
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They  were  also  entered  at  the  Si.  Kaiherin^t  Qutm't  Bnu*. 

the   defendant's   name.      The    wools   were  '___ 

n  the  Oxar  on  to  the  St.  Katherine't  Dockf       s«>n>BH 

were  of  the  some  inferior  quali^  as  that 
been  hinded  from  the  Ann. 
Nacember  1636,  the  following  order,  signed 
ndant^  was  delivered  by  the  defendant  or  hia 
be  St.  Kaikerine's  Docki  Company. 

allow  the  bearer  to  draw  two  samples. 
"  For  Cockier  and  Spratt, 

"  S.  Bentlof. 
November  22d  1836. 

;  superintendent  of  the  St.  Kaiherin^s  Docks. 
:  delirer  to  Messrs.  Cooper  and  Spratt  the 
itioned  wools,  entered  by  us,  ex  Oscar,  Field, 

der  set  fortli  in  the  mar^n  the  marks  and 
nd  added : 

lundred  and  ninety  nine  bales  of  sheeps'  wool, 
og  all  charges. 

"  F.  J.  Vanzeller." 
"  Deliver  the  within  to  our  carts, 
«s  to  deposit  account. 

"  Your  obedient  servants, 

"  Cooper  and  Spratt." 

e  said  wools  weM  accordingly,  under  that 
in  delivered  to  Cooper  and  Spratt,  and  re- 
mce  by  them  to  certain  warehouses  on  the 
I  account.  And,  on  90th  November  18S6, 
lant  sold  the  residue  of  the  wools  by  public 
I  the  account  of  George  Bell  and  Co.,  as  had 
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been  agreed  upon  between  Mr.  Bell  and  the  defendant 
as  aforesaid. 

The  defendant  obtained  possession  of  the  wools  under 
the  bills  of  lading  and  the  indorsement  and  delivery 
thereof  to  the  defendant  as  aforesaid. 

Payment  of  the  freight,  according  to  the  memorandum 
of  charter,  and  now  sought  to  be  recovered  in  this 
action,  for  the  said  wools  assigned  to  the  defendant 
under  the  said  four  bills  of  lading,  was  demanded  by 
the  plaintiffs  of  Messrs.  George  Bell  and  Co.,  after  the 
same  had  been  removed,  and  not  before.  And  after- 
wards payment  of  the  same  freight  was  demanded  by 
the  plaintifis  of  the  defendant,  and  refused  to  be  paid 
by  him^  before  this  action  was  brought* 

There  was  other  wool  and  other  goods  on  board  the 
Oscar,  shipped  by  Bell  and  Jnderson,  and  consigned  in 
a  similar  way  to  George  Bell  and  Co.,  or  their  order: 
the  bills  of  lading  whereof  (precisely  similar  in  tenor 
and  effect  to  those  indorsed  to  the  defendant)  had  bee 
indorsed  and  delivered  by  them  to  Messrs.  Hclford  foi 
securing  advances  made  by  them  to  Bell  and  Co*  Thei 
were  also  other  goods  on  board  the  Oscar,  shipped  b 
Bell  and  Anderson,  and  consigned  to  Messrs.  Holjbrc^ 
or  their  order,  the  bills  of  lading  whereof  were  pr 
cisely  similar  in  tenor  and  effect  to  those  indorsed  t< 
the  defendant.     The  last  mentioned  goods  were  con 
signed  to  Messrs.  Holjbrdand  Co,,  for  securing  advan 
made  by  them  to  Messrs.  George  Bell  and  Co. 

The  plaintiffs  by  their  broker,  after  the  said  wool  h 
been  so  as  aforesaid  delivered  to  the  defendant,  and 
moved  to  the  warehouses  as  before  mentioned,  viz.  6tt 
December  1836,  gave  notice  to  the  St.  Katherin^s 
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Oompany  to  detain  the  cargo  then  in  the  docks  for  the  Qwen't  Bench. 
wliolc  of  the  freight  payable  under  the  charter  party.        ____lfl__ 

rriie  goods  so  delivered  to  Messrs.  Holford  were,  at  Sanoirs 
th^  t.ime  the  said  notice  were  given,  in  the  warehouses  of  Vamzbllbh. 
th^  said  Dock  Company,  and  were  detained  by  the  said 
pany,  pursuant  to  the  said  notice.  And,  in  order 
btain  possession  thereof,  Messrs.  Holford  paid  the 
fr^i^ht  of  their  own  goods  and  indemnified  the  Com- 
jpoM^-y  against  the  claims  of  the  plaintiffs.  Messrs.  HoU 
s  goods  realised,  afler  payment  of  their  freight,  55SL 
demand  of  the  plaintiffs  in  this  action  for  freight 
or  die  defendant's  wool  is  520^  6s. 

The  sums  received  by  the  defendant  on  the  sale  of 
xki^  said  wools  are  insufficient  to  cover  his  said  advances 
on  them :  and  there  is  still  a  large  balance  due  to  the 
clefendant  on  his  said  advances  upon  the  wools. 

**  The  jury,  on  their  oaths  aforesaid,  further  say  that 
^    plaintiffs  are  entitled   to   recover   interest,    if  the 
P'^intiffs  are  entitled  to  the  judgment  of  the  Court.    But 
"^ther  or  not,  upon  the  whole  matter  aforesaid  by  the 
•'^''^^'s  aforesaid  in  form  aforesaid  (oundy  the  said  Fraficis 
S^^atizus  Vanzeller  did  promise,   the  jurors  aforesaid  are 
^■tog^ther  ignorant ;  and  thereupon  they  pray  the  advice 
^*    the  Court  of  the  said   Lady  the  Queen,  before  the 
^^^en  herself.  And,  if,  upon  the  whole  matter  aforesaid, 
^^  shall  seem  to  the  said  Court  that  the  said  F.  L  Van" 
^11^9'  did  promise,  then  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say  that  the  said  F.  I.  Vanzeller  did  pro- 
mise  in  manner  and   form  as  the  said  Robert  Roger 
Sanders,'^  &c.,  "  have  within  thereof  complained  against 
^iin  ;  and  in  that  case  they  assess  the  damages  of  the 
plaintiffs,  by  reason  thereof,  over  and  above  their  costs 
^^d  charges,"  &c.,  to  520/.  6^.,  with  interest  at  5  per 
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cent  from  17th  March  ISSTs  the  day  on  which  thk 
action  was  brought,  and  for  costs  Ms.  **  But  if,  upon 
the  whole  matter  aforesaid,  it  shall  seem  to  the  said 
Court  that  the  said  F.  L  VanzeUer  did  not  promise,  then 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that 
the  said  F.  L  VanzeUer  did  not  promise  in  manner  and 
form  as  the  said  22.  R.  Sanders^**  &c.,  *^  have  within 
thereof  complained  against  him." 


The  case  was  argued  in  the  Court  of  Queen's  Bench 
in  Hilary  term,  1841  (a),  by  Sir  W.  W.FoUett  for  the 
plaintiffs,  and  iZ.  V.  Richards  for  the  defendant.  The 
line  of  argument  will  sufficiently  appear  by  the  argument 
on  error.  Besides  the  authorities  there  cited,  Pinder  ▼• 
WiUes  {b)  and  Heisch  v.  Carrington  (c)  were  referred  to 
in  the  Court  of  Queen's  Bench. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  Trinity  term  following  {Mty 
27,  1841),  delivered  the  judgment  of  the  Court. 

Messrs.  Bell  o(  London  chartered  a  vessel  of  the  plwi- 
tiffs,  by  a  memorandum  agreeing  that  she  should  proceed 
to  the  Danube^  and  load  from  the  factors  of  the  charterers 
a  cargo  of  lawful  merchandize  to  be  delivered  in  England, 
<<on  being  paid  freight"  at  certain  specified  rates  for 
tallow,  various  kinds  of  wool,  and  other  merchandize, 
*^  the  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  half  in  cash,  and  half  by  bills  in  Ixmdon  at 
three  months'  date,"  with  other  stipulations  not  material 


(a)  January  15th  and  19Ui.     Before  Lord  Denman  C.  J.,   IMtltdaie, 
PaUeson  and  Coleridge  Js. 
(6)  5  Tauni.  612. 
(c)  Note  (e)  to  Johnston  t.  UAome,  W  A,  ^  E.  555. 
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to     ^^or  present  inquiry.     The  ship  sailed,   received  a   QveerCs  Bench. 
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quantity  of  wool,  with  bills  of  lading  addressed  to 
Ii4  ^tssrs.  Bellf  or  their  assigns,  "  he  or  they  paying  freight       Sandirs 
lor     the  said  goods  as  per  charter  party,  with  primage     Vankillbr. 
auid  ayerage  accustomed/'     The  agent  of  Messrs.  Bell 
sold  hb  wool  to  the  defendant  for  22,000^,  **  the  wool  to 
be  put  on  board  the  ships  by  the  sellers,  or  their  agents  ** 
at  jfbrailj  or  any  other  port  on  the  Danube^  *^  as  the  same 
niay  be  delivered :  and  the  buyer  agrees  to  perform  and 
fulfil  all  charter  parties  and  agreements  for  freight  for 
the  said  wool  heretofore  made,  or  to  be  made,  by  the 
filers,  excepting  any  charges  that  may  be  made  for  de- 
murrage, for  which  the  buyer  is  in  no  case  to  be  liable 
^  P^J*     And  the  sellers  are,  immediately  upon  the  re- 
ceipt of  the  bills  of  lading  for  the  said  wool,  to  hand  the 
same  over  to  the  buyer  properly  assigned."  The  defendant 
ioamediately  paid  Messrs.  Bell  for  the  .said  wool,  which, 
on  it:s  arrival,  was  found  to  be  of  inferior  quality ;  and  he 
gave  them  notice  that  he  would  not  accept  it  as  the  wool 
contLi-acted  for,  but  would  sell  it  on  account  of  Messrs. 
^^U^  and  pay  himselfhis  advances  out  of  the  proceeds.  To 
tn*s  Messrs.  BeU  acceded.     The  wools  were  entered  by 
ttie  defendant  at  the  custom  house,  and  the  duties  paid 
y  '^itti  in  his  own  name ;  and  he  sold  them,  part  by  pri- 
ate  Contract,  part  by  auction.     The  special  verdict  finds 
^^  ^he  defendant  obtained  possession  of  the  wools  under 
^  ^ills  of  lading,  and  that  payment  of  the  freight,  de- 
'^^^  by  plaintiffs,  first  of  Messrs.  BelU  afterwards  of 

^^fendant,  was  refused.     Some  other  goods  brought 
by  f  1.^ 
•^     *«^  same  vessel  to  other  merchants  had  paid  freight  to 

plaintiffs ;  but  520/.  still  remains  due  in  respect  of  the 

^^    The  proceeds  of  the  sales  made  by  the  defendant 

^^resaid  are  insufficient  to  pay  the  advances  made  by 
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him ;  and  a  large  balance  is  still  due  to  him  from  Messrs. 
BeU. 

In  this  case  we  had  written  a  detailed  judgment,  ob- 
serving on  the  cases  cited  on  the  argument,  being,  prin- 
cipally, Moorsom  v.  Kymer  {a)  for  the  defendant,  Cock  ▼. 
Taylor  {b)  and  Wilson  v.  Kymer  (c)  for  the  plaintiffs.  That 
first  named  established  that  the  indorsee's  acceptance  of 
goods  under  a  bill  of  lading  does  not  of  itself  constitute 
an  agreement  to  pay  freight,  &c.,  according  to  the  bill  of 
lading,  where  the  ship  has  been  engaged  by  a  charter 
party  under  seal.  And  to  this  extent  we  fully  coincide 
with  that  decision.  Neither  do  we  in  any  degree  im- 
pugn the  cases  quoted  on  the  other  side,  which  appear 
consistent  with  reason  and  have  been  often  recognised 
as  authority.  They  prove  that  such  an  acceptance  may 
be  evidence  (stronger  or  weaker  according  to  other  cir^ 
cumstances)  of  a.  new  contract  to  make  the  payments 
stipulated  by  the  bill  of  lading,  between  the  shipowner 
and  the  indorsee  to  whom  the  goods  are  delivered. 

In  the  present  case  we  find  a  charter  party  under 
seal  (d) ;  and  Moorsom  v.  Kymer  {a)  shews  that  this 
privity  is  not  created  by  operation  of  law.  But,  though 
we  find  evidence  of  the  new  contract  alluded  to,  we  must 
not  forget  that  we  are  dealing  with  a  special  verdict, 
which  states  and  confines  us  to  the  facts  found  by  the 
jury.  We  have  no  right  to  infer  any  thing,  however 
probable  in  appearance.  One  of  the  facts,  therefore, 
that  are  essential  to  entitle  the  plaintiffs  is  wanting ;  and 
our  judgment  must  be  for  the  defendant 

Judgment  for  defendant. 


(a>  2  il#.  ^  5.  303.  (6)  13  East,  399.  (c)  I  M.  4^  S.  157. 

(d)  See  the  argument,  on  error,  for  the  plaintiffs,  p.  280.  post. 
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.A^her  the  above  judgment  was  given,  Sir  fV.  W.  Fdlett^  QueefC$  Bench. 

■n    tlie  same  term,  obtained  a  rule  to  shew  cause  why  a    * 

ne^n^  trial  should  not  be  had,  or  why  the  facts  found  at       Sandbrs 
ih^    trial  should  not  be  stated  in  a  special  case  for  the     Vaksillk*. 
opinion  of  the  Court,  with  liberty  to  the  Court  to  draw 
thcsir  inference  from  the  facts,  or  why  the  special  verdict 
slic:»uld  not  be  amended  in  such  way  as  to  raise  the 
qis^stion  of  law  for  the  opinion  of  the  Court. 

'JL'he  rule  was  obtained  on  affidavits  of  what  passed  at 

IMLsi  Prius,  the  short  hand  writer's  notes  being  annexed. 

X^     speared  that,  after  the  opening  of  the  facts  for  the 

pla^intiffs,  the  defendant's  counsel  stated  that  he  did  not 

pro|)ose  to  address  the  jury;  that  the  acts  of  the  parties 

the  documents,  as  set  forth  in  the  special  verdict, 

-»  after  the '  examination   of  two   witnesses  for  the 

defendant,  substantially  admitted;   and  that   the  Lord 

^hief  Justice  then  said  that,  in  his  opinion,  the  case  did 

^ot  substantially  differ  from  Cock  v.  Taylor  [a\  and  pro- 

P*>secl  to  direct  a  verdict  for  the  plaintiffs  with  liberty  to 

^'^e  ;  but,  finally,  it  was  agreed  that  a  special  verdict 

^^Id  be  taken.    The  counsel  for  the  plaintiffs  demanded 

^^    Ihe  jury  should  find  that  the  defendant  received 

^  S<>ods  under  the  indorsement  of  the  bill  of  lading. 

^^*"^   Denman  C.  J.  then  added  :    "  No  doubt  the  in- 

*^^*on  is  to  take  the  opinion  of  the  Court  on  the  facts ; 

•^^irvrise  it  is  no  opinion  on  anything.     Therefore  let  it 

^   special  verdict  on  the  statement  of  the  parties."     It 

^^  Appeared  that  counsel  attended  before  Lord  Denman : 

^^  his  Lordship  said  that  there  ought  to  be  no  diffi- 

^y  on  the  counsel  agreeing  upon  the  facts  and  stating 

^^*^  in  the  special  verdict  in  the  manner  admitted  and 

(a)  13  East,  S99. 
VOL,  IV.    N.  8.  T 


274 


Q.B.    HILARY  VACATION, 


Volume  IF, 
1843. 

Samdkrs 
Vavsillkb, 


stated  by  them  at  the  trial,  in  order  that  the  opinion  of 
the  Court  might  be  fully  and  fairly  taken  on  the  law  of 
the  case.     That  plaintiffs,  by  their  counsel,  settled  the 
special  verdict,  consenting  to  some  alterations  and  state- 
ments in  the  truth  of  which  they  did  not  concur,  **  in 
order  to  raise  bona  fide,  for  the  decision  of  the  Court, 
the  right  of  the  plaintiffs  to  recover  in  thb  action  in  point 
of  law,  confiding  implicitly  to  the  question  in  substance 
being  discussed  before  the  Court,  and  truly  believin 
that  any  question  or  alteration  in  point  of  form,  if  nece^ 
sary,  would  receive  amendment  or  alteration  as  the  Coij^^ 
might  direct ;  such  being  the  substance  of  the  direct! 
of  his  Lordship,  when  so  attended  as  aforesaid  to  set.% 
the  special  verdict." 

In  answer  it  was  deposed  that,   a  question  havii^ 
arisen  between  the  counsel  who  settled  the  verdict 
to  the  evidence  of  the  two  witnesses,  the  statement  oi 
facts  was  settled  upon  the  attendance  before  Lord  Den*  * 
man  from  his  Lordship*s  notes ;  that  neither  then,  nor 
at  any  time  before  or  afler,  was  any  agreement  entered 
into,  or  suggested,  "  that  any  question  or  alteration  in 
point  of  form,  if  necessary,  should  receive  amendment 
as  the  Court  mi^ht  direct; "  and  that  no  such  direction 
was  given  by  his  Lordship.     That  the  special  verdict 
was  drawn  by  the  attorney  of  the  plaintiffs,  and  no  alter- 
ations made  in  it  except  in  conformity  with  the  admis- 
sions and  evidence  in  the  action.     That  neither  at  the 
trial  nor  upon  any  other  occasion  before  the  judgment 
of  this  Court  was  pronounced  was  it  alleged  that   the 
defendant  made  any  express  contract  for  payment  of  the 
freight ;  but  the  liability  of  the  defendant  was  asserted 
solely  upon  an  implied  contract  in  law  to  be  raised  from 
the  receipt  of  the  goods  under  the  bill  of  lading.     That 
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"^  defendant's  attorney  was  never  called  upon  to  agree  Queen's  Bench, 
^«t   theCourt  should  stand  in  the  place  of  a  jury.   ITiat        ^^^^' 
'^   '^^ver  was  suggested)  before  judgment  was  pronounced,       Sandem 
'"^-t  any  such  agreement  was  necessary  for  fairly  raising    Vak«lliiu 
question.     And  that  the  action  had  been  defended 

I 

the  commencement  upon  the  authority  of  Moorsom 
jfmer  {a).     In  Hilary  Term,  1842  (b\ 


ir  fl  PoUoctj  Attorney  General,  and  Richards  shewed 

se.    This  application  cannot  be  granted.    The  plain- 

i  have  allowed  the  case  to  go  on  to  judgment  on  an 

c3erstanding  as  to  the  facts  which  it  is  now  sought  to 

l^^r.    Even  when  fraud  is  suggested,  the  Court  does 

grant  the  application  unless  it  be  made  in  proper 

Fraud  is   not  suggested  here ;  and,   upon   the 

*™<iavits,  it  does  not  even  appear  that  either  party  has 

"®^>i   misled.     Even  if  the  facts  raised  a  case  for  in- 

^'*'^rcnce,  the  only  order  which  the  Court  could  make 

^ould  be  that  the  plaintiffs  should  be  permitted  to  enter 

*  noosuit  on  payment  of  costs  as  between  attorney  and 

^'^^     If  the  jury  were  made  to  find  an  express  con- 

^^^»  no  question  would  be  left  for  the  Court :  no  such 

^^^g  therefore  could  have  been  in  the  contemplation 

^^e  parties  when  they  agreed  to  take  the  opinion  of 

^^urL 


the 


^ir  IV.  fV.  FoUeity  Solicitor  General,  and  Hoggitis^ 
^^tL  It  is  clear  that  the  question  which  it  was  in- 
^^cd  to  raise  has  not  been  disposed  of  by  the  Court : 
^^  no  mode  of  doing  justice  can  be  suggested  except 

(o)  2  M.  i  S.  303. 

(^)  Januofy  27th.     Before  Lord  Denman  C.  J.,  Patleson,    Coleridge 
»nd  Wigktman  Ju 
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one  of  those  mentioned  in  the  rule.     It  is  not  necessary 
that  the  jury  should  find  an  express  contract;  they  may 
find  an  implied  contract,  subject  to  the  decision  of  this 
Court,  whether  or  not  the  facts  warrant  them  in  drawin 
such  an  inference.    Except  for  the  arrangement  made 
the  trial,  this  course  would  have  been  pursued  in  the  fi 
instance;  or  the  point  might  have  been  placed  on 
record  by  an  exception  to  the  ruling  of  the  Liord  Ch 
Justice.     If  the  finding  be  really  imperfect,  a  venire 
novo   may   be  awarded  even    upon  a  special   venl^ 
That  rule  was  stated  in  Goodtitle  dem.  Jones  v.  Jones ^ 
and    was  acted   upon  in   Bird  v.  Appleton  (6). 
parties  here  seem  to  have  understood  that  the  Co 
might  draw  the  inference  required  :  and  it  might  perba 
be   contended    that   they   could   do   so ;   Monkhouse 
Hay  (c).      \_Patteson  J.    If  that  be  so,    what   we  ha 
done  may  be  corrected  on  error.     But  I  do  not  see  ho 
upon  a  special  verdict,  the  parties  can  give  us  any  powei 
which  the  law  itself  does  not  give  us.     On  a  special  ca 
it  is  otherwise.]     The  rule  has  been  framed  to  meet  that  ^ 


view. 


Cur,  adv.  xndt„ 


Lord  Denman  C,  J.,  in  the  following  vacation  {Felh- 
ruary  1st,  1842),  delivered  the  judgment  of  the  Court* 

In  this  case  the  parties  came  before  me  and  settled 
the  special  verdict,  upon  which  judgment  has  been  given. 
Application  is  now  made  for  a  new  trial,  in  order  that 
an  additional  fact,  that  of  a  contract,  may  be  introduced. 
Such  an  application,  if  founded  on  a  suggestion  of  fraud 
or  of  misunderstanding  at  Nisi  prius  or  in  banc,  should 


(a)  7  r.  n,  43.  48. 
(c)  8  Fr'uxy  256. 


(6)  ]  1^,111.     See  note  (a). 
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^t  have  been  so  long  deferred.     But,  independently  of  Queeti's  Betich. 
^   vre  held  the  facts,  by  which  we  considered  ourselves 


^^^  bound,  insufficient  to  warrant  a  judgment  for  the       Sandkm 
^  ^^ntiffs :  and  the  answer  to  this  application  is  that,  if    Va»«klle». 
^    ^  facts  are  sufficient,  error  may  be  brought  on  our 
^^gment ;  and,  if  they  are  not,  such  facts  as  would  have 
^^n  sufficient  ought,  if  true,  to  have  been  inserted  in 
^^  first   instance.     Probably   no  judgment  ever  was 
Slivered    as    to   which    the    losing    party   might  not 
^?e  made  a  complaint  similar  to  that  which  is  made 
*^^re. 

Rule  discharged. 

Krror  was  brought  in  the  Exchequer  Chamber  upon 
^  lie  judgment  on  the  special  verdict :  and  the  case  was 
^•-rgued  in  last  Michaelmas  vacation  (a),  before  Tin- 
C.  J.,  Cdtman  and  Erskine  Js.,  and  Parke^  Alder^ 
Gurney  and  Rolfe  Bs. 


Sir  W.  IV.  Follcttf  Solicitor  General,  for  the  plaintiflFs 

n  error  (the  plaintiffs  below).     The  facts  stated  in  the 

pecial  verdict  raise  a  contract  and  promise  in  law  ;  and 

herefore  the  judgment  ought  to  have  been  entered  for 

^he  plaintiffs.     But,  if,  as  the  Court  of  Queen's  Bench 

^as  considered,  this  was  a  question  to  be  determined 

expressly  by  the  jury,   the  finding  is  imperfect,  and 

ihere  must  be  a  venire  de  novo. 

First,  the  defendant  has  received  the  cargo,  as  in- 
dorsee of  a  bill  of  lading,  which  specifies  that  freight  is 
to  be  paid  on  the  unloading  and  delivery  of  the  cargo. 
In  Roberts  v.  Holt  (b)  it  was  holden  to  be  a  good  custom 

(a)  Xaoember  26th  and  28tb,  1842.  (6)  2  Show.  443. 
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of  merchants  that  the  consignee  of  a  bill  of  lading  sbonli 
be  liable  for  the  freight     Then  in  Cock  ▼•  Taj/lor  {a)  i 
was  held  that,  if  the  assignee  of  a  bill  of  lading,  b 
which  the  goods  are  to  be  delivered  to  the  order  of  th 
consignee  or  to  his  assigns,  he  or  they  paying  freight:, 
demand  and  take  the  goods  from  the  master,  that  is 
evidence  of  a  contract  by  the  assignee  to  pay  the  freight, 
upon  which  he  may  be  sued  in  indebitatus  assumpsit  for 
freight.     In  conformity  with  these  cases,  the  law  is  thus 
laid  down  in  Abbott  on  Skipping,  p.  285.  (b),    **  If  a  con- 
signee receive  goods  in  pursuance  of  the  usual  bill  of  lad- 
ing, by  which  it  is  expressed  that  he  is  to  pay  the  freight, 
he  by  such  receipt  makes  himself  debtor  for  the  freight, 
and  may  be  sued  for  it."   The  author  then,  after  mention- 
ing cases  in  which  it  had  been  held  that  a  purchaser  from 
the  consignee  was  not  under  such  liability,  goes  on  as 
follows.     **  But  the  point,  having  been  since  more  ma- 
turely considered,  it  has  been  decided,  that  although 
there  be  no  original  privity  of  contract  between  the  pur* 
chasers  from  consignees  and  the  owner,  yet  the  taking 
of  goods  by  purchasers  under  a  bill  of  lading  is  evidence 
of  a  new  agreement  by  them,  as  the  ultimate  appointees 
of  the  shippers,  to  pay  the  freight  for  the  carriage  of  the 
goods,  the  delivery  being  stipulated  with  the  shippers  i 
be  made  to  the  consignees  named  in  the  bill  of  ladin 
or  their  assigns,  he  or  they  paying  freight  for  the  same 
And  this  opinion  seems  most  consonant  to  sound  reason  s 
for  if  a  person  accepts  any  thing,  which  he  knows  to 
subject  to  a  duty  or  charge,  it  is  rational  to  conclud 
that  he  means  to  take  the  duty  or  charge  upon  himself 
and  the  law  may  very  well  imply  a  promise  to  perfornrB 


(a)  13  Easi,  399. 

(ft)  Part  III.  c.  7.  5  4.  Ed.  5.    Sec  Ed.  7.,  p.  420.  part  IV.  c.  9.  J  4. 
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■^^^     he  so  takes  upon  himself"  (a).     The  principle,  Queen*s  Bench. 

^*"^fore,  is  that  the  taking,  under  these  circumstances,  [__ 

is 


^  virtual  assent  to  the  terms  of  the  bill.     The  pro-       Sand«m 
^^  is  implied  by  law,  just  as  upon  the  sale  and  de-     Vanibllii, 
^*'y  of  goods.     In  Wilson  v.  Ki/mer{b)  it  was  held  that 


implied  assumpsit  did  not  arise  where  the  assignees 
a  similar  bill  of  lading  took  the  cargo,  not  (as  here) 
^der  the  bill,  but  by  a  special  order  from  the  original 
nsignees,  after  it  was  landed  in  the  names  of  the  con- 
gees :  but,  nevertheless,  that  the  implied  assumpsit 
^^  id  arise,  even  there,  upon  proof  that,  under  such  cir- 
umstances,  the  assignees   had   been   in   the  habit  of 
ing  the  freight.     It  is,  however,  to  be  observed  that 
A  that  case  the  whole  ship  was  let  by  charter  party  to 
consignees,  and  the  plaintiffs  (the  shipowners)  had 
^Droved  against  them,  on  their  bankruptcy,  for  freight, 
mjnder  that  charter  party.  In  Jesson  v.  SoUj/  (c)  it  was  de- 
ided  that  the  consignee  of  a  bill  of  lading,  by  taking  the 
under  the  bill,  adopts  the  terms  of  the  bill,  and  is 
^^erefore  liable  on  a  general  count  in  assumpsit  for  de- 
jnurrage,  where  the  bill  stipulates  for  demurrage.     The 
^dorsee  derives  his  property  exclusively  from  the  bill 
of  lading :  he  obtains  the  delivery  only  in  the  character 
of  the  party  who  has  assented  to  become  liable,  accord- 
ing to  the  terms  of  the  bill,  to  the  person  delivering  the 
goods.     That   transaction  creates  and   constitutes  the 
contract ;  it  is  not  merely  evidence  of  a  contract.     Nei- 
ther is  this  a  fresh  contract  irrespective  of  the  bill  of 
lading:   the  party  delivering  and  the  party  receiving 
the  goods  contract  with  reference  to  the  bill.     The  con- 
sideration  is  not  the  abandonment  of  the  shipowner's 

(a)  See  Renieria  v.  Rudingt  Moo,  j*  M,  511.  513. 

(b)  I  M.  ^  S.  157.  (c)  4  Taunt,  52. 

T   4 
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lien,  for  the  contract  will  arise  where  there  is  no  lien ; 
and  the  liability  of  the  indorsee  will  extend  only  to  the 
particular  goods  taken  under  the  indorsement ;  whereas 
the  shipowner's  lien  may  comprehend  those  and  others. 
Some  authorities  on  this  point  are  collected  in  Abbott  an 
Shippings  p.  247.  part  III.  c.  3.  s.  11.  (ed  5.)  (a).  MooT" 
som  V.  Kymer  {b)  is  relied  upon  for  the  defendant.  There, 
it  is  true,  it  was  decided  that  the  indorsee  of  a  bill  of 
lading,  by  which  the  goods  were  to  be  delivered  to  the 
charterers  of  the  ship  or  their  assigns,  he  or  they  paying 
freight  as  per  charter  party,  did  not,  by  taking  the  goods 
under  such  a  bill,  render  himself  liable  on  an  implied 
assumpsit  to  pay  freight.  In  that  case  there  was  an 
express  contract,  by  charter  party  under  seal,  between 
the  ship  owners  and  the  charterers.  The  Court  of 
Queen's  Bench  has  erroneously  assumed  that  the 
charter  party  in  the  present  case  is  under  seal.  And  in 
Schack  V.  Anthony  (c)  it  was  decided  that,  where  an  agent 
contracted  by  charter  party  under  seal  with  one  of 
several  partners,  the  principal  of  such  agent  could  not 
sue  the  one  partner  in  assumpsit  for  the  freight.  )So 
far  as  Moorsom  v.  Kymcr  {b)  depended  upon  the  con- 
tract being  under  seal,  it  is  inapplicable  here.  And,  if  it 
turned  upon  there  being  n  remedy  against  a  third  person, 
it  is  inconsistent  with  later  authorities  which  will  be  cited. 
The  defendant's  liability  arises  upon  the  tacit  reference 
to  the  bill  of  lading.  In  Harman  v.  Clarke  (d)  the  in- 
dorsee of  a  bill  of  lading,  receiving  the  goods  under  such 
bill,  was  held  liable  for  demurrage,  as  stipulated  for  in  the 
bill.     This  could  not  have  turned  upon  a  contract  in 


(a)  See  Ed.  7.  p.  37G.  part  IV.  c  5.  s.  4. 

(6)  2  M.  i  S,  303.  (c)  1  Af.  ff  S,  573. 

(d)  4  Campb.  159. 
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consideration  of  the  abandonment  of  lien ;  for  there  is  no  Q<<«m*«  Bench. 

184S 
lien   fJar  demurrage:  and  the  same  observation  applies  * 

to  JTssson  V.  Sdly  (a).     Harman  v.  Mant  (i)  was  a  similar       Sa»»**« 

decision ;  the  difference  between  that  case  and  Harman     Vahmlleb. 

V*  Clctrke  (c)  being,  only,  that  in  Harman  v.  Clarke  (c) 

the  goods  were  deliverable  to  the  order  of  the  foreign 

shippers,  but  in  Harman  v.  Mant{J))  to  the  order  of 

the    defendants  or  their  assigns.     In  each  case  it  was 

held   that  the  defendants,  by  accepting  the  bill  of  lading 

under  which  they  received  the  goods,  bound  themselves 

to  Hrsitch  for  the  an'ival  of  the  ship,  and  were  liable  for 

the    demurrage  without  notice.     In  these,  as  indeed  in 

^'^c>st  all  cases  of  shipment,  there  was  a  remedy  against 

"^    original  shipper.     In  Scaife  v.  Tohin  (rf)  it  was  at- 

^^t^ted  to  recover  general  average  from  a  party  who 

*^    ^ot  the  original  owner  of  the  goods,  but  only  con- 

^^^c  of  the  bill  of  lading,  which  stipulated  for  the 

^'^'"ery   of  the  goods   to   him   by  name,   he   paying 

*        bt;  and  it  was  held  that  he  did  not,  by  receiving 

goods  under  the  bill,   render   himself  liable   for    . 

^ral  average,  though  he  had  notice,  before  he  took 

-^^  ^oods,  that  they  had  become  subject  to  that  charge. 


,  Lord  Tenierden  said :  "There  can  be  no  doubt  that 

^     ^^    person^  receives  goods  in  pursuance  of  a  bill  of  lad- 

^>  in  which  it  is  expressed  that  the  goods  are  to  be 

slivered  to  him,  he  paying  freight,  he  by  implication 

^^gages  to  pay  freight,  and  so  he  would  to  pay  ge- 

^^ral  average,  if  that  were  mentioned  in   the  bill   of 

fading:"  and  the  other  judges  recognise,  in  the  most 

express  terms,  the  principle  that  the  terms  of  the  bill  of 


(a)  4  Taunt,  52.  (6)  4  Campb.  161. 

(c)  4  Campb,  159.  (d)  3  B,  ^  A(L  523. 
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lading  are  adopted  by  receipt  of  the  goods  under  it.  In 
Tobin  V.  Crwmford  (a)  the  bills  of  lading  made  the  goods 
deliverable  to  the  shipper's  order,  or  his  assigns,  on  pay- 
ing freight ;  the  shipper  indorsed  the  bills  and  forwarded 
them  to  the  defendants,  who  indorsed  them  to  their 
agents ;  and  the  agents  received  the  goods :  and  it  was 
held  that  the  defendants  were  not  liable  for  the  freight, 
because  the  contract  was  with  the  shipper  in  the  first 
instance,  and  afterwards  with  the  agents  receiving  the 
goods,  but  not  with  the  defendants,  they  having  given 
no  authority,  express  or  implied,  to  pledge  their  credit 
for  the  freight.  The  only  authority  which  could  be 
implied  was  to  receive  the  goods,  paying  the  freight  on 
delivery.  This  case  does  not  impugn,  but  sanctions,  the 
doctrine  that  the  party  actually  receiving  under  the 
bill  of  lading  becomes  liable  to  its  terms.  That  the 
remedy  on  the  bill  of  lading  against  the  consignee  or  his 
assignee  coexists  with  the  remedy  against  the  original 
consignor  was  decided  in  Christy  v.  Rem  (b)  and  Shepard 
V.  De  Bernales  (c).  There  was  a  charter  party  in  each 
of  those  cases ;  under  seal  in  the  latter  case,  but  not  in 
the  former.  '  The  same  rule  was  adhered  to  in  Domett  v. 
BecJcford{(f)^  where  there  was  no  charter  party  at  all ;  and 
it  appears  to  be  taken  for  granted  in  Ward  v.  Feltofi  (tf). 
If,  therefore,  Moorsom  v.  Kymer  {^)  was  decided  on  the 
ground  that  a  distinction  arose  there  from  a  remedy 
being  given  against  the  shipper,  the  case  cannot  be  sup- 
ported.    The  decision  in  Moorsom  v.  Kymer  (g)  appears. 


(a)  5  M,  §•  W,  235. 
ford,  9  M,^  W,  716. 
(Jb)  1   Taunt.  SOO. 
(d)  5  n.^  Ad.  521. 
{g)  2  M.  §•  S.  303. 


Affirmed  on  error  in  Exch.  Ch.,  Tobin  v.  Cmiev 

(c)   13  East,  565, 
ic)  I  East,  507, 
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eveff  to  be  correct,  on  grounds  which  make  that  case  QueetCs  Bench. 

nguishable  from  the  present.     There,  as  in  Wilson  ' 

ymier  (a),  the  whole  ship  had  been  chartered  to  the       Saiidem 
ies  who  were  the  original  consignees  in  the  bill  of    Vahiii.li». 
ig :  here  the  ship  is  not  let  out,  but  there  is  only 
fitract  for  delivery  of  the  goods,  on  the  terras  that 
freight  is  to  be  paid  for  by  the  assignees  on  de- 
ry»     For  the  plaintiffs,  in  Moorsom  v.  Kymer  (i),  it 
urged  that  this  was  merely  the  case  of  a  liability 
reight  by  the  assignees  of  the  bill  of  lading,  as  in 
t  V.  Taylor  (r),   and  that  the  abandonment  of  lien 
ihe  master  was  a  good  consideration,  and  created  a 
pie  contract,  which  would  not  merge  in  the  special 
I  between  other  parties,  according  to  the  Anonymous  {d) 
3  in  Litonard :  but  it  was  answered,  for  the  defendants, 
t  this  was  an  indistinct  use  of  the  word  ^^  freight," 
I  that  what  was  due  on  this  charter  party  was  for  the 
e  of  the  ship,  not  the  carriage  of  the  goods ;  and  Lord 
trdwick^s  words  in  Paid  v.  Birch  (e)  were  referred 
It  was  indeed  also  argued-  that  the  existence  of  a 
irter  party  prevented  the  liability  from  arising  on  the 
lorsement  of  the  bill :  but  the  stress  of  the  argument  is 
the  other  point ;  and  Lord  Ellenborough  adopted  the 
ire  correct  view  of  the  contract,  saying,  "  the  freight, 
more  properly  speaking  the  compensation  for  the  hire 
the  ship,  is  constituted  by  the  agreement  between  the 
untiffs  and  Greaves  and  Co."  (the  original  charterers), 
e  said  that,  if  the  bill  of  lading  referred  to  the  charter 
rty  for  the  rate,  it  seemed  as  if  such  bill  could  not 
hance  the  stipulations  of  the  charter  party  and  vary 
e  position  of  the  parties.      His  judgment  manifestly 

(o)  1  ^f.  ^  S.  157.  (6)  2  3/.  ^  S,  303. 

(c)  13  East,  399.  (d)  I  Lcofi.  293.  pi.  401. 

(c)  2  Atk,  621.  622. 
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rests  on  the  contract  being  one  of  hire  of  the  ship,^ 
to  which  of  course  the  assignees  of  the  bill  of  ladl- 
ing could  not  become  privy  by  taking  the  goods.     lb 
must  be  admitted  that  Le  Blanc  J.  and  Bayley  J.  puts 
their  decision  on  the  ground  that  there  was  a  remedjr^ 
against  the  original  shippers:   and  they  seem  to  have 
assumed  that  in  Cock  v.  Taylor  {a)  the  original  shipper 
would  not  have  been  liable :  but  in  this  they  are  clearlj 
wrong.     [7Vwdfl/C.  J.    The  later  cases  have  certainly 
shewn  that  view  to  be  erroneous.]     Dampier  J.  also  ap- 
pears to  consider  that  the  existence  of  an  express  con- 
tract under  seal  with  a  third  party  prevents  the  implied 
assumpsit  from  arising :  if  the  circumstance  of  the  ex- 
press contract  being  by  specialty  support  this  opinion, 
the  case  is  inapplicable  to  the  present;  if  the  judgment 
rest  on  the  existence  simply  of  a  contract  with  a  third 
person,  then,  as  already  pointed  out,  it  is  not  correct. 
In  the  present  case  the  bill  of  lading  does  refer  to  the 
charter  party  for  the  rate  of  freight ;  that  however  can 
make  no  difference ;  it  is  merely  as  if  the  rate  named 
in  the  charter  party  were  expressly  inserted  in  the  bill 
of  lading.     The  indorsee  of  the  bill  of  lading  must  take 
notice  of  the  terms  of  the  charter  party :  for  instance, 
he  would  purchase  the  goods  subject  to  a  lien  reserved 
by  it ;  Small  v.  Moates  (i).    The  judgment  of  the  Queen's 
Bench,  therefore,  which    mainly  rests  on  Moarsom  v. 
Kymer  (c),  cannot  be  supported ;  and  the  law  here  raises 
an  assumpsit. 

The  Court  of  Queen's  Bench,  however,  consider 
that  the  contract  itself  should  have  been  found  by  the 
jury.     That  would  make  it  almost  impossible  to  frame 


(a)  13  East,  399. 
(f )  2  3/.  tj  S,  303. 


(b)  9  Bing,  574. 
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^^^ial  verdict  in  an  action  of  assumpsit.     The  con-  Qu^n't  Bench, 

*!,•  ^^  legally  speaking,  found  by  finding  the  facts  ' 

^  ^*^ll  raise  it.     In  Tobin  v.  Crawford  {a)  the  special       s^^"" 

^ict  neither  affirmed  nor  negatived  the  contract  ex-     Van«ell«r. 
^    ^^sly,  but  found  the  facts  from  which  it  was  sought 
^       I'aise  the  contract,  as  here:  and  the  argument  was 
^^d  and  judgment  given  on  that  special  verdict,  with- 
^t  objection.     Reputed  ownership,  in  one  sense  of  the 
^^^rds,  is  a  question  of  fact,  not  of  law :  if  a  verdict, 
^^  tended  to  raise  that  question,  affirmed  or  negatived 
^Vie  reputed  ownership  expressly,  there  could  of  course 
be  no  argument.     In  Monkhonse  v.  Hay  (b)  the  ques- 
tion of  reputed  ownership  was  raised  by  special  ver- 
Oict;  and  it  was  urged  that  the  verdict  stated  evidence 
and  not  facts:  but  the  Court  held  it  to  be  sufficient 
to  state  facts  from  which  an  inference  of  law  might  be 
drawn,  and  deduced  the  reputed  ownership  from  pos- 
session and  disposition  as  owner.     Here  the  facts  can 
lead   but  to  one  inference :  yet  the  Court  of  Queen's 
Sench,  holding  the  inference  not  to  have  been  drawn, 
but   evidence  to  have  been  stated  from  which  an  in- 
ference may  be  drawn  either  way,  decide  for  the  de- 
fendant.    If  the  verdict  be  imperfect,  there  must  be  a 
irenire  de  novo.     lAlderson  B.    The  case  rather  seems 
to  be  this :  if  the  law  raises  a  promise,  the  jury  find 
the  fact  of  the  promise;  if  not,  they  find  against  the 
promise.]      If  the  jury   have  found   facts   compatible 
with  only  one  inference,  the  Court  ought  to  give  judg- 
ment that  way.     But,  if  the  facts  be  compatible  with 

(a)  9  M.  i  IF,  716.  The  decision  in  the  Court  of  Exchequer  was  on 
a  case  reserved,  with  leave  to  turn  the  case  into  a  special  verdict  (see 
Tobin  V.  Crawford,  5  M,  ^  W,  235.),  which  was  done;  and  the  argu- 
ment in  the  Exchequer  Chamber  was  on  the  special  verdict. 


/I\     t%     T«...*.-     nrf 
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either  of  two  inferences,  it  is  precisely  the  case  in  which  t 
venire  de  novo  is  proper.     In  MonkAouse  v.  Hay  {a)  the 
counsel  who  argued  that  the  verdict  was  imperfect^  and 
that  the  Court  could  not  supply  the  fact  of  a  reputed 
ownership,   demanded   only  a  venire  de  novo,  not  a 
judgment  disaffirming   the   reputed   ownership.      If  a 
special  verdict,  on  an  issue  whether  A.  had  or  had  not 
conveyed  land  to  A,  found  only  facts  consistent  with 
either  inference  in  law,  there  would  be  a  venire  de  novo: 
and  that  was  clearly  the  rule  assumed  by  the  Court  in 
Goodtitle  dem.  Jones  v.  Jones  {b\  where  Lord  Kenyan 
considered  that  the  facts  found  positively  shewed  that  a 
term  was  outstanding,  but  would  have  directed  a  venire 
de  novo  had  the  finding  been  imperfect     \Tindal  C.  J.  ,. 
Take  a  case  where  the  question  is  whether  a  notice  has 
been  given ;  and  suppose  the  jury  merely  to  find  that^ 
a  person  called  at  the  house  of  the  party,  saw  hiin,^ 
and  spoke  certain  words  to  him.]     There  the  jury  wool 
manifestly  leave  it  to  the  Court  to  say  whether  th 
facts  so  found  shewed  a  notice,  and  the  Court  woul 
determine  that  point.     But,  if  the  facts  found  lefl  th 
matter  ambiguous,  there  would  be  a  venire  de  non 
That  is  one  of  the  two  cases  in  which  a  venire  de  nov< 
is  awarded :  the  other  is  where  the  jury  find  evidenc 
and  not  facts,  as  in  Bird  v.  Apjieion  (c). 


Richardsj  contr^.     The  principal  stress  appears  to  be 
laid  upon  Cock  v.  Taylor  {d).     There  Artaza  v.  Small- 
piece  (e)  and   The  Theresa  Bonita(g)  were  overruled: 
but  it  is  not  necessary,  for  the  purpose  of  the  present 


(a)  a  Price,  256.  (6)  7  T,  R.  43.  48. 

(c)  1  £ajf.  111.     See  note  (a).         (d)  IS  Etutf  399. 

(<f)  1  Esp.  83.  (g)  4  Chr.  Rob,  Adm.  Re^  SS& 
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to  contest  the  decision.     At  one  time  an  opinion  Queen*t  Bench. 
s  to  have  preTailed  that  the  contract  was   ambu- 
i^t.<^wr^y  and  that  the  shipper  ceased  to  be  liable  when  the       Sakdkrs 

were  delivered,  his  liability  being  then  transferred     VAKULum. 
'^hc  party  taking  them. '  That  opinion  is  now  admitted 
\  incorrect:  but,  upon  such  an  assumption,  there 
t  be  no  inconsistency  in  holding  that  the  party  tak- 
"^lie  goods  became  primarily  liable.    When,  however, 
^^     '^^     admitted  that  the  shipper  continues  liable  on  his 
nal  contract,  it  is  difficult  to  understand  how,  upon 
^^       same  contract,  two  different  parties  can  be  simul- 
usly  under  the  same  liability.     It  is  not  like  the 
of  a  suretiship,  or  a  joint  liability :  but,  according 
tlie  view  taken  on  the  other  side,  two  distinct  parties 
^  severally  and  primarily  liable  for  the  conveyance  of 
^  ^e  same  goods  under  a  single  contract    No  legal  mean* 
^^  can  be  assigned  to  the  words  ^^  adoption  of  a  con- 
^^'act,"  as  used  in  the  argument  for  the  plaintiffs.     Can 
^Jie  goods  have  been  carried  for  the  indorsee  and  also 
^r  the  shipper?    In  Domett  v.  Beckford{a)  the  goods 
^lelonged  to   the  defendant,  and   were   shipped  origi- 
:Aally  on  his  account,  though,  by  the  bill  of  lading,  they 
were  consigned  to  other  parties,  they  paying  freight: 
and  it  was  there  held  that  such  a   shipping  creates  a 
contract  with  the  shipper  without  any   charter  party, 
which  contract  may  be  enforced  even  after  a  delivery 
to  the  consignees  without  payment.   In  Drem  v.  Bird  {b) 
Lord   Tenterdeii  held  that,  where  there  was  no  charter 
party,  and  the  goods  were,  by  the  bill  of  lading,  to  be 
delivered  to  a  party  other  than  the  shipper,  or  to  the 
assigns  of  such  other  party,  he  or  they  paying  freight, 
the   shipper   was   not  liable   if  the  goods   were   deli- 
vered  without  payment  of  freight,  unless  there   were 

(a)  5B.4;A(L  521.  (6)  Moo.  j-  M.  156. 


8 


Q.B.    HILARY  VACATION, 


Folume  IF. 
1843. 

Saxdxu 

T. 

Vakbellik, 


some  additional  circumstances  to  shew  a  eontrac 
tween  him  and  the  shipowner.     [^Parke  B*    That  i 
the  law  now.]     The  shipper  would  be  liable,  certi 
if  he  shipped  on  his  own  account     IParke  B.    Ac 
ing  to  a  manuscript  note  which  I  have  of  Mr.  Tc 
argument  in  Moorsom  v.  Kymer  (a),  he  there  statec 
in  Cock  y.  Taylor  (b)  the  goods,  when  shipped,  wei 
property  of  the  defendant :  if  that  was  so,  the  doct 
that  a  party  may  contract  by  taking  goods  unde: 
bill  of  lading,  would  not  have  been  necessary  t 
though   it  has  been  subsequently  sanctioned.     Si 
W.  FoUetL     That  must  have  been  a  mistake  ai 
from  the  indorsement  of  the  bill   to  Peters^  the 
fendant's  agent  at  Gibraltar,']     Suppose  even  that  i 
had  been  no  charter  party  here :  the  shippers  n 
have   been   sued  on  the  contract   shewn   by   the 
of  lading.     But  the  bill  in  fact  refers  to  the  ch 
party  for  the  terms :  the  shippers  therefore  were 
to  pay  freight  for  the  whole,  half  in  bills  and  b 
cash.    How  can  the  indorsees  here  be  liable  on  ths 
tract?    What  is  the  breach  to  be  ?    Were  the  inc 
to  give  bills  for  half  and  cash  for  half  of  the 
which  they  received  ?    Is  such  a  special  eontrac' 
applied  to  every  parcel  of  goods  which  is  the  si 
a  separate  bill  of  lading,  if  the  bill  be  indorsee 
observable   that,   according   to   the  report  of 
Taylor  (i),  Lord  Ellenborough  there  considers  t 
was  evidence  of  a  new  agreement  between 
owner  and  the  indorsee,   and  Le  Blanc  J. 
abandonment  of  the  lien  as  evidence  of  si 
tract.     That  would  not  support  the  declan 
which  was  indebitatus  assumpsit  for  freight 


(a)  2  Af.  4f  .5.  303. 


(6)  13  East, 
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explanation  of  that  case,  just  suggested  by  Parke  B.,   QM/teid  Bench. 

allegations  in  the  declaration  would  of  course  be  \____ 

red.  In  Wilson  v.  Kymer{a)  there  was  a  count  Sakoem 
ing  the  facts  specially,  and  it  was  held  that  a  new  Vaviclui. 
tract  might  be  implied  from  the  usage  of  the  par- 
So  in  Mcberts  v.  Holt  {b)  the  contract  was  im- 
d  from  the  custom  of  merchants,  which  is  part  of 
law  of  the  land.  Moorsom  v.  Kymer  {c)  is  decisive 
inst  the  plaintiffi.  It  is  unimportant  that  the  charter 
:y  there  was  under  seal :  the  effect  of  the  decision 
lat  the  shipowner,  if  he  gives  up  the  goods  without 
ment,    must  resort  to  the  original   contract    with 

shipper,  whether  such  contract  be  under  seal  or 

or  whether  it  be  evidenced  by  a  charter  party  or 
the  mere  act  of  shipping.  In  Dougal  v.  Kemble  (d) 
ndorsee  of  a  bill  of  lading,  framed  as  the  bill  is  here, 

held  liable  for  freight,  on  the  authority  of  Cock 
Taylor  {e) :  but  both  Best  C.  J.  and  Park  J.  evi- 
tly  consider  that,  if  there  were  a  previous  contract 
1  any  other  party,  that  party  would  be  solely  liable ; 

Mocrsom  v.  Kymer  {c)  is  explained  in  that  way. 
I  V.  Kymer  (g)  was  decided  on  the  authority  of  Cock 
Taylor  (e).     Afterwards,  in  Domett  v.  Beckford  (A), 

liability  of  the  original  owner  and  shipper  of  the 
k]s,  independently  of  a  charter  party,  was  esta- 
ihed :  and  that  decision  qualifies,  in  a  great  degree, 

views  upon  which  some  of  the  learned  judges 
:ided  the  earlier  cases.  Coleman  v.  Lambert  (i) 
ws  that  the  mere  consignment  of  goods  does  not 

(a)  I  M,  ^  S,  157.  (6)  2  Show,  443. 

(c)  2M.iS,  803.  (rf)  3  Bing.  383. 

(O  13  Ecut,  399. 

(r)  5  Taunt,  477.    S,  C.  at  N.  P.,  3  Campb.  rAH, 

(*)  5  Ji.  if  Ad,  521.  (/;  5  M  d-  W.  ri02. 

iroi..  IV.   N.  S.  U 
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Fohtms  IF.     make  the  consignee  liable  for  freight  on  receiving  th 
goods,  where  there  is   no  bill  of  lading.     It  is  tru< 
as  contended  on  the  other  side,  that  an  indorsee  of 
bill  of  lading  which  stipulates  for  demurrage  is  liabl 
for  demurrage  to  the  shipowner.      The  new  contra< 
which  arises  may  be  proved  by  the  terms  of  the  bill ;  th 
indorsee  must  be  understood  as  contracting  in  the  chc 
racter  of  owner  of  the  goods  which  he  has  purchased 
and,  as  owner  of  the  goods,  he  must  answer  for  th 
delay  which  causes  the  demurrage.   That  does  not  prov« 
that  he  becomes  primarily  liable  on  the  original  contrac 
for  freight  between  the  shipper  and  the  shipowner.   Tb 
only  recent  authority  for  the  doctrine  that  the  contrac 
of  shipment  is  adopted  by  the  indorsee  of  the  bill  o 
lading  is  some  of  the  language  in  Small  v.  Moat€s{a) 
which,  perhaps,  might  properly  be  reconsidered.     Th 
charter  party  is  hardly  ever  in  the  hands  of  the  captainj 
the  shipowners  ordinarily  have  possession  of  it;  so  th& 
its  terms  cannot  be  considered  as  forming  part  of  tt 
contract  made  by  the  captain.     The  shipowner,  on  tl~ 
other  hand,  cannot  make  himself  a  party  to  a  contra 
made  between  one  to  whom  the  ship  has  been  cha. 
tered  and  the  owner  of  goods ;  Mitchemon  v.  Begbie  (C 
{_Parke  B.  If  the  shipper  had  received  one  half  of  \M 
goods,  and  become  insolvent,  and  the  defendant  hum 
taken  the  other  half  under  the  bill  of  lading,  could  C 
have  been  liable  to  pay  for  all  ?    The  captain  might  satf 
"I  never  proposed  to  divide  the  contract.'*     Does  tT 
bill  of  lading  stipulate  for  payment  for  all,  according 
the  contract  in  the  charter  party,  or  only  for  the  pas 
comprised  in  the  bill,  at  the  rate  contracted  for  in  tL* 

(a)  9  Bing.  574.  (6)  6  Bing.  190. 
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charter  party  ?  It  rather  strikes  me  that  the  reference  Q^ieenU  Bench. 

1848 
to  the  charter-party  is  made  tor  the  purpose  of  pre-  - 

senring  an  entire  lien  on  the  whole.     If  a  part  be  de-       SAm>»i 
Itfered   without  payment,   the  rest   may  perhaps  be     Va»ik.li»« 
detained  under  a  lien  for  the  whole  freight]    That  ap- 
pears to  have  been  done  here. 

Bnt»  further,  even  if  a  new  contract  for  payment  of 
freight  has  been  made  by  acceptance  of  the  goods,  that 
does  not  support  the  declaration.  The  declaration  is  for 
freight  in  respect  of  the  carriage  of  goods  for  the  de« 
fendant :  the  goods  were  not  carried  for  the  defendant, 
but  for  the  shipper,  even  if  the  defendant  has  since. taken 
upon  himself  the  shipper^s  liability.  There  should  have 
been  a  special  count  on  the  facts ;  before  the  new  rules 
mch  a  oount  could  probably  have  been  inserted,  besides 
he  qpont  in  indebitatus  assumpsit  [Par^e  B.  That 
loint  was  raised  in  Amos  v.  Temperley  {a) ;  but  the  case 
vas  decided  on  another  ground.] 

Then,  as  to  the  form  of  the  verdict  Tlie  jury  pro- 
iess  to  leave  to  the  court  whether  the  facts  legally  es- 
ablbh  a  contract ;  and,  if  such  a  contract  be  not  con- 
tttoted,  then  they  find  that  the  defendant  did  not 
>romise.  That  is  perfectly  distinct  and  unambiguous, 
f  the  facts  do  not  raise  the  promise  at  law :  though 
XKsibly,  if  they  do,  the  defendant  might  insbt  on  a 
renire  de  novo  for  want  of  a  positive  finding. 

Sir  W.  W.  FcUett,  Solicitor  General,  in  reply.  The 
argument  on  the  other  side  amounts  to  a  denial  of  the 
authority  of  Cock  v.  Taylor  {h)  and  Dougal  v.  KenMe  (c). 
It  is  urged  that  two  distinct  parties  cannot  be  primarily 
liable  on  the  same  contract ;  but  those  cases  establbh, 

(a)  8  If.  j-  r.  798.  (6)  13  Batt,  S99. 

(c)  8  Bmg.  S8S. 

U  2 
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Vohime  IK  what  probably  was  not  a  new  point  in  mercantile  law, 

1848* 
*  that  by  such  a  transaction  as  this  a  party  might  create 


Savbiu       ^  liability  in  himself.     That  is  no  greater  a  departure 
YAxnuift.     from  the  common  law  tlian  the  law  of  merchants  which 
prevails  in  the  case  of  indorsements  of  bills  of  exchange. 
There  is  no  difficulty  in  the  adoption  of  the  terms  of  the 
charter  party ;  the  assignee  is  to  pay  for  his  own  parcel 
according  to  the  terms  of  the  charter  party,  half  in  bills 
and  half  in  cash.     And  so  it  would  have  been,  whatever 
the  number  of  separate  assignments ;  for  the  liability  of 
the  assignee  cannot  depend  upon  the  question  whether 
he  has  purchased  the  whole  or  a  part.    It  seems  hardly 
to  be  disputed  that  the  liability  would  arise  if  the  stipu- 
lation for  payment  had  appeared  in  the  bill  of  ladt 
without  any  reference  to  the  charter  party.    [JSicAordk.. 
Even  then  this  declaration  would  not  apply.]    Thi^ 
stipulation  for  payment  cannot  have  been  inserted  fo 
the  purpose  of  preserving  the  lien;    that  would 
secure  without  any  stipulation.     The  object  was  to  o 
tain  the  security  of  the  consignee  for  the  freight.     ^        Jf 
course  he  contracts  only  for  the  payment  for  what  E^ae 
receives.     The  lien  indeed,  by  our  law,  attaches  to  ^^U 
the  cargo  put  on  board  by  the  same  owner ;  thougi^K.  a 
diiferent  rule  prevails  elsewhere  (a). 

As  to  the  form  of  the  declaration,  a  similar  objectm^n 
was  made  unsuccessfully  in  Dotigal  v.  KembU{b);  c&iKf 
the  declaration  in  Cock  v.  Taylor  (c)  was  in  the  ssttne 
form. 

As  to  the  special  verdict :  even  supposing  the  law  not 
necessarily  to  raise  the  contract,  the  jury  have  clearly 
acted  on  the  assumption  that  they  were  not  entitled  to 

(a)  See  JbhoU  on  Shipping,  p.  247.  part  III.  cb.  3.  §11.  5tb  ecL; 
p.  376.  part  IV.  ch.  5.  §  4.  7th  cd. 

(6;  3  Bing.  S83.  (c)  13  EaM,  89a. 


I'* 


-C 


r 


VI.  VICTORIA.  298 

infer  it :  if  they  were  so  entitled,  there  must  oe  a  venire   Qt^^'j  Bench. 

,                                                                                                  1843. 
de  novo.  

Cur.  adv.  vuU.       Samdsm 

IK 

VAKIILUaU 

TiNDAL  C  J.  now  delivered  tlie  judgment  of  the 
Court. 

The  questions  in  this  case  arise  upon  a  special  verdict 
in  the  Court  of  Queen's  Bench,  in  an  action  of  inde- 
bitatus assumpsit,  stating  the  defendant  to  be  indebted 
to  the  plaintiffs  for  freight  and  primage  payable  by  the 
defendant  to  the  plaintiffs  for  the  carriage  and  convey- 
ance of  certain  goods,  on  board  a  vessel  of  the  plaintiffs, 
from  and  to  divers  places,  at  the  defendant's  request, 
and  for  work  and  labour,  with  the  money  counts  and 
account  stated.  There  was  a  plea  of  Non  assumpsit ; 
and  issue  thereon.  And,  on  the  trial,  the  facts  were 
found  by  the  jury. 

The  jury  found  that  the  plaintiffs,  the  owners  of  the 
brig  Oscar,  on  the  19th  December  1835,  by  a  memo- 
randum per  charter  made  between  them  and  Messrs. 
George  Bell  and  Co.j  agreed  that  the  said  vessel  should 
proceed  to  Ibrail  in  the  river  Danube^  and  there  load 
from  the  charterers'  agents  a  full  cargo  of  lawful  mer- 
chandise, and  therewith  proceed  to  London,  or  some 
other  port  therein  named,   and  deliver  the  same,  on 
being  paid  freight,  at  the  rate  of  60^.  per  ton  for  tallow, 
11/.  per  ton  for  unpressed  wool,  &c. :  the  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo,  half 
in  cash,  and  half  by  bills  in  London  at  three  months 
date.     That  the  ship  received  on  board  a  certain  quan- 
tity of  wool  from  the  agents  of  Messrs.  Bell  and  Co., 
under  bills  of  lading  dated  26th  August  1836,  by  which 
the  goods  were  made  deliverable  to  Messrs.  George  Bell 

u  3 
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afid  Co,f  or  their  assigns,  he  or  they  paying  freight  for 
the  said  goods  as  per  charter  party.  The  special  verdict 
then  found  a  contract  of  sale  between  Messrs.  Bell  and 
Co.  and  the  defendant,  dated  the  I6th  July  1886,  by 
which  Bell  and  Co.  sold  to  the  defendant  the  wools 
expected  to  arrive,  and  it  was  agreed  that  the  property 
should  vest  in  the  defendant  from  the  time  of  the  con- 
tract: that  the  bills  of  lading  were  indorsed  and  de* 
livered  by  Messrs.  Bell  and  Co.  to  the  defendant  on  their, 
arrival  in  England;  aQd  that  the  defendant  afterwards 
obtained  possession  of  the  wools  under  the  bills  of 
lading.  There  were  other  facts  found  in  the  special 
verdict,  which  do  not  appear  material  to  the  consider* 
ation  of  the  points  raised  before  us. 

The  Court  of  Queen's  Bench  gave  judgment  for  the 
defendant  And,  on  the  argument  before  us,  it 
insisted  by  the  plaintiff  in  error  that  the  judgment 
erroneous:  first,  because,  on  the  facts  found  by  the 
jury,  there  was  a  promise  implied  by  law  from  the 
defendant  to  the  plaintiffs  to  pay  the  freight  of  the 
goods  at  the  rate  specified  in  the  charter  party ;  and* 
secondly,  if  there  was  not,  that  there  was  evidence  of 
such  a  contract  to  go  to  the  jury,  and  that  the  special 
verdict  was  defective,  and  that  therefore  there  should  be 
a  venire  de  novo. 

We  are  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  was  right,  and  that  the  special  verdict 
was  not  defective;  and  that  the  defendant  is  entitled  to 
judgment  in  his  favour.  Such  facts  as  are  found  by  the 
jury  are  found  without  any  ambiguity;  and  there  is  no 
defect  in  the  verdict  in  that  respect ;  and  the  question 
referred  by  the  jury  to  the  Court  is  one  of  law  :  viz. 
whether  the  law  would,  upon  these  facts,  imply  a  con- 
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^'^^   I)jr  the  defendant  with  the  plaintiff  to  pay  the  freight   Quem^t  Benek. 
ftfr      ■  1 A4L4 

^«i«  rate  specified.     We  are  satisfied  that  it  would 

/^^   Qven  if  this  were  the  case  of  an  indorsee  of  a  bill  of      Sahdim 

r^^'Hg  which  specified  that  the  goods  were  to  be  de-     VAifsiuiK. 

^i*ed  by  the  shipowner  to  ^he  consignee  or  his  assigns, 

^   Or  they  paying  a  certain  specified  sum  for  freight, 

^Xhout  any  reference  to  a  charter  party,  and  the  in- 

^^rsee  bad  received  the  goods  by  virtue  of  that  bills 

^ere  would  have  been  no  promise  implied  by  law,  though 

^ere  would  have  been  evidence  to  warrant  the  jury  in 

^^oding  that  there  was  such  a  contract ;  and  it  has  been 

^o  much  the  practice  for  the  indorsee  of  such  a  bill  of 

^  ading  to  pay  the  specified  freight,  if  he  accepts  the  goods 

Xsnder  it,  that  there  is  little  or  no  doubt  that  the  jury 

^^ivould,  on  such  a  question,  have  found  in  favour  of  the 

shipowner  if  the  indorsee  received  the  goods  without  a 

<lisclaimer  of  his  liability  to  the  freight.     But  there  is 

no  authority  for  saying  that,  under  such  circumstances, 

there  is  a  contract  raised  bjf  law  to  pay  the  freight  which 

Another,   viz.  the  consignor,  has  contracted  with   the 

shipowner  to  pay.     Upon  principle,  it  cannot  be  con* 

tended  that  the  contract  runs  with  the  property  in  the 

goods  and  is  transferred  with  it ;  and  there  is  no  decision 

to  that  effecL     We  do  not  dispute  the  propriety  of  the 

judgment  in  Cock  v.  Taylor{a)y  which  may  be  treated  as 

the  origin  of  questions  of  this  nature;  but  that  decision 

was  merely  that  the  receipt  of  the  goods  under  the  bill 

of  lading  was  evidence  of  a  new  agrement ;  and  it  is  so 

spoken  of  by  ail  the  judges.     In  the  subsequent  case  of 

IViison  V.  Kymer  (b)  the  previous  mode  of  carrying  on 

business  between  the  parties  was  held  to  be  evidence  of 

(a)  13  Eatit,  399.  (6)  IM.^  S.  157. 


296 


Q.B.    HILARY  VACATION, 


Volume  IV. 
1843. 

SAXDXftS 

▼. 

YAMSILtSX. 


the  same  nature ;  and  it  was  left  to  the  jury  to  consider 
whether  they  would  imply  a  similar  promise  from  the 
former  habits  of  dealing  by  the  evidence  of  the  defendant 
having  obtained  the  goods  under  orders  from  the  con- 
signee, but  having  paid  the  freight :  and,  though  some  of 
the  judges,  particularly  Mr.  Justice  Le  Blanc  in  the 
subsequent  case  o(Moorsom  v.  Kymer  (a),  speak  as  if  the 
case  of  Cock  v.  T(n/lor{b)  had  decided  that  the  law  would 
imply  a  promise,  it  is  evident  that  the  expression  is  an 
inaccurate  one  and  not  justified  by  the  case  itself.  The 
ground  on  which  the  latter  case  is  distinguished  from 
the  former  by  all  the  Judges  except  Lord  EUenborough^ 
viz.  that  there  was  a  remedy  for  the  same  freight  by  the 
shipowner  against  the  consignee,  cannot  certainly  be 
supported. 

We  are  therefore  of  opinion  that  the  law  would  not 
imply  any  contract  in  this  case,  if  the  bill  of  lading  had 
made  no  reference  to  the  charter  party,  but  had  spe- 
cified a  certain  sum  of  money  to  be  payable  for  freight ; 
and,  consequently,  that  our  judgment  should  be  for  the 
defendant. 

But  it  is  said  that  the  Court  should  draw  reasonable 
inferences  from  the  facts,  even  on  a  special  verdict ;  and 
that,  as  a  matter  of  fact,  such  a  contract  ought  to  be 
inferred. 

We  are  not  prepared  to  say  that  a  jury  would  be 
warranted,  on  the  facts  in  this  case  simply,  to  find  that 
there  was  a  contract  by  the  defendant  to  pay  any 
freight ;  because  the  reference  in  the  bill  of  lading  to 
the  charter  party  is,  in  the  opinion  of  some  of  us,  in- 
troduced for  the  purpose  of  keeping  the  charter  party 


(a)  S  AT.  jf  ^.  SOS. 


(6)  13  Eatt,  399. 
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"'^^^^'iecl,  and  preserving  the  lien  for  the  charter  party  Queen*M  Bench. 

"*  R*^t.,  and  not  for  the  purpose  of  creating  a  new  con- ' 

traci^^    viz.  to  deliver  the  iroods  in  each  bill  of  ladinix  on       Sandem 

T^^^yment  of  a  freight  for  each  according  to  the  rate     Vakikllbe. 

*         ^^  charter  party.     But  we  all  agree  that  the  Court 

^  raw  no  inference  that  a  contract  was  made  by  the 

^^dant  with  the  plaintiff  to  pay  any  freight  in  con- 

^^^tion  of  the  delivery  to  him  of  the  goods  comprised 

^^ch  bill  of  lading. 

^^e  are  also  of  opinion  that,  if  the  jur}'  had  found 

^^n  contract^  it  would  not  support  this  declaration, 

.  ^nich  ought  to  have  been  a  count  in  special  assumpsit, 

1  ^^  at  least  indebitatus  assumpsit  for  the  freight  for  goods 

g  delivered  to  the  defendant  at  his  request.     If  the  law 

P  had  been  that  there  was  an  implied  contract,  on  the 

'  ground  that  the  obligation  to  pay  freight  was  transferred 

with  the  goods  to  the  indorsee,  so  that  he  would  have 

been  indebted  for  the  freight,  this  declaration  would 

have  been  proper ;  but  that  is  not  the  law. 

The  judgment  must  therefore  be  affirmed. 

Judfrment  affirmed. 


The  Queen  against  The  Inhabitants  of  the    Saturday, 

Parish  of  St.  Pancras. 

Reported,  3  Q.  B.  S47. 
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StUurday, 

Februa^4ih.  Martin  agaifist  Tempebley. 

By  statute  7  &  rpHE   declaration   stated  that,  whereas   plaintiff,  on 

(for  regulating  &c.,  before  and  at  the  time  of  the  grievance  herein- 

watermen  and 

lightermen  on  after  mentioned,  was  lawfully  possessed  of  a  certain  boat 

the  Thamti),  _                                         •d*iiriii»         •« 

and  the  by-laws  of  great  value,  to  Wit  &c.,  then  lawfully  bemg  m  the 

pursuance  river  Thames;  and  defendant  was  also  then  possessed 

besides' frM°"*  of  two  barges  in  the  same  riveri  and  then  had  the  care^ 

"renti**'  "to  direction  and  management  of  the  same :  yet  defendant* 

freemen  or  to  not  regardins^  his  duty  in  that  behalf,  whilst  the  said 

widows  of  free-  .     .                      . 

men,  of  the  boat  of  plaintiff  SO  was  in  the  river  Thames  aforesaid,  to 

Watermen  and 

Lightermen*s  wit  on  &c.,  took  SO  little  and  such  bad  care  of^  and  so 

(with  certain  Carelessly,   negligently  and   Improperly  managed,  go- 

matenla)*may  vemed  and  directed,  his  said  barges,  that  one  of  them, 

on^he^river  ^^^  *"^  throfagh  the  carelessness,  misdirection  and  mis- 

for  hire  within  management,  negligence  and  improper  conduct,  of  de-, 

the  act.  under  fendant  and  his  servants  in  that  behalf,  then  with  great 

a  penalty ;  but  ^                                                                                      ° 

any  persons  force  and  Violence  ran  foul  of  and  struck  against  the 

may  keep  and 

use  craft  for  Said  bont  or  vessel  of  plaintiff,  and  thereby  then  greatly 

thdrown  broke,  damaged  and  injured  the  same:  and  by  means 

^I^nt*i!  hiding  ^f  ^^®  premises  the  said  boat  of  plaintiff  then  became 

such  freemen  ^^^  ^^g  filled  with  water,  and  sunk  in  the  said  river : 

or  apprentices-: 

and  on  board  ^nd   thereby   divers   £;oods    and   chattels,   to   wit   &c. 

of  every  barge,  . 

&c.,  there  must  (special  damage  from  the  loss  of  goods  on  board,  ex- 
be  at  least  one  .             ,    ,        .       . 

able  and  skilful  pence  of  repairs  and  deprivation  of  the  use  of  the  vessel, 

man  authorized  .        ,                               .                           /•            i             i           ■           • 

by  law  to  navi-  and  Other  expeiices  m  respect  of  goods  on  board,  and 

gate.  There  are  /.^i                 iv 

about  6000  of  the  vessel), 

freemen  and 
apprentices. 

The  owner  of  a  barge  hired  two  qualified  persons  to  navigate  it  within  the  limits;  and, 
by  their  negligent  management  of  the  barge,  anotlier  vessel  was  injured. 

Held,  that  the  owner  of  the  barge  was  liable  to  a  civil  action  for  the  mischief. 

And  that  it  made  no  difference  whether  the  navigators  were  hired  fur  the  job  or  by  time. 
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"^leas.     1.  Not  guilty.     2.  That  defendant  had  not,  Qyeen's  Bench. 

^TO  time  of  the  committing  &c.,  the  care,  direction  or  ' 

^    ^agement  of  the  two  vessels  or  barges,  or  either  of       ^Y"** 
^tn:  conclusion  to  the  country.      Issue  thereon.  Tempb»l«t. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Lotidxm 
^^tings  after  Hilary  ierm^  1842,  it  appeared  that  the 
^^^fendant  had  hired  by  the  year  the  two  barges  men- 
^^oned  in  the  declaration  from  one  Covington^  who  was 
^he  owner  of  the  barges  and  a  freeman  of  the  Company 
of  Watermen  and  Lightermen,  incorporated  by  stat.  7  & 
S  G.  4.  c.  Ixxv.  (a)  s,  4. :  that  it  was  usual  to  hire  barges 
in  this  manner:  and  that  the  barges  so  hired  were  en- 
tirely under  the  control   of  the  persons  hiring  them. 
The  accident  occurred  within  the  limits  named  in  the 
title   of  the  act,  and  was  occasioned  by  the  two  barges, 
W'hich  at  the  time  were  lashed  together,  coming  into 
ooUision  with  the  plaintifPs  boaL     The  barges  were  at 
^l^at   time  under  the  management  of  two  men  named 
^Wickings  and  Martin,     Martin  was  a  freeman  of  the 
mpany  of  Watermen  and  Lightermen;  and  fVickings 
as  an  apprentice  to  his  own  brother,  Joseph  Richard 
tckings.    (7.  iZ.  Wickings  was  a  freeman  of  the  com- 
any,  and  foreman  to  the  defendant :  he  was  paid  by 
e    defendant  weekly;    and    he   had   let  out   himself 
nd  his  apprentice,  by  the  week.     He  hired  Martin  for 
lie  particular  job,  and  was  also  paid  by  the  defendant 
r  what  Wickings  the  apprentice  did,  by  the  job.     The 
efendant's  counsel  contended  that  the  defendant  was 
ot  liable  for  the  damage,  inasmuch  as  he  was  bound  to 
employ  only  persons  authorized  to  navigate,  under  stat. 

(a)  Local  and  personal,  public :    *'  for  Uie  better  regulation  of  the 
^^atcrmen  and  lightermen  on  the  river  Thames^  between  YanJtkt  Creek 
m^nd  irifuiior.*'    Printed  in  the  Statutes  at  large. 
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7  &  8  G.  4.  c.  Ixxv.  8.  37.     A  copy  oF  the  by-laws,  made 
under  sect  57  of  the  statute,  was  put  in :  by  the  25th 
of  which  it  was  ordained  that,  during  all  the  time  that 
any  barge,  &c.,  should  be  navigating  or  passing  along 
the  river  within  the  limits,  one  able  and  skilful  man, 
authorised  by  law,  should  be  constantly  on  board  the 
same,  for  the  navigation  and  management  thereof:  and, 
if  the  owner  or  owners  of  any  such  barge,  &c.,  should 
permit  or  suffer  the  same  to  pass  along  any  part  of  the 
limits  aforesaid  without  having  at  least  one  such  able  or 
skilful  man  or  other  person,  authorized  as  aforesaid,  to 
navigate  the  same,  he  or  they,  or  any  of  them,  should 
forfeit  for  every  such  offence  4*05. :  and,  if  the  person  or 
persons  on  board  should  quit  or  leave  the  barge,  &c,  at 
any  time  during  the  navigation  or  passage  through  the 
limits,  he  or  they  should  forfeit  and  pay  for  every  such 
offence  405. ;  and  it  should  be  lawful  for  any  harbour 
master  and  his  assistants  to  remove  the  said  barge,  &c ; 
and    the    charges   and   expenses   thereof   respectively 
should   be  paid   by  the   owner   or   owners  or   master 
thereof.     It  appeared  that  there  were  about  six  thousand 
freemen  and  apprentices.     The  jury  being  of  opinion 
that   negligence   was  proved,  the  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move 
for  a  nonsuit,   or   a  verdict   for  the  defendant  on  the 
second  plea.     In  Easter  term,  1842,  Richards  obtained 
a  rule  nisi  for  a  nonsuit  or  verdict  for  defendant,  or  for 
a  new  trial. 


Thcsiger  and  BaviU  now  shewed  cause.  Tlie  ques- 
tion is  whether  the  persons  navigating  were  the  servants 
of  the  defendant :  if  they  were,  the  maxim  rcspojuleat 
superior  applies.  The  defendant  was  the  owner  of  the 
barges,  under  his  contract  with  Covifigton,     But  it  is 
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said  that)  as  the  defendant  was  obliged  to  employ  the   QueetCt  Bench, 

1   fi44^ 

freemen  or  apprentices  of  the  company  of  Watermen    ' 

and  Lightermen,  under  sect.  37  of  stat.  7  &  8  G.  4.        Maetim 

c.  Ixxv.,  the  persons  so  employed  were  not  his  servants.     Tkmfkelit. 

By  that  section,  "  if  any  person^  not  being  a  freeman  of 

the  said  company,  or  an  apprentice  to  a  freeman  or  to 

the  widow  of  a-  freeman  of  the  said  company,  (except  as 

hereinafter  is  mentioned  (a),)  shall  at  any  time  act  as  a 

waterman  or  lighterman,  or  ply,  or  work  or  navigate, 

or  cause  to  be  worked  or  navigated,  any  wherry,  lighter, 

or  other  craft,  upon  the  said  river,  from  or  to  any  place 

or  places,  or  ship  or  vessel,  within  the  limits  of  this  act, 

^r  hire  or  gain,  (except  as  hereinafter  is  mentioned,) 

every  such  person  shall  forfeit  and  pay  for  every  such 

c>frence  any  sum  not  exceeding  10/.''     Sect.  102  enacts 

*^  that  nothing  in  this  act  contained  shall  prevent  any 

erson  or  persons  from  keeping,  and  using  and  rowing 

y  their  servants,  any  lighter  or  lighters,  or  other  large 

raft  for  carrying  their  own  goods,  provided  such  ser- 

ants  be  freemen,  or  apprentices  to  freemen,  or  to  the 

idows  of  freemen  of  the  said  company."     Sect.  108 

enacts  ^*  that  if  such  person  or  persons  shall  carry  or 

ause  to  be  carried  in  his  or  their  lighter  or  lighters, 

r  other  large  crafl,  any  passenger  or  passengers  for 

lire,  or  any  goods,  wares,  or  merchandises  for  hire,  or 

therwise  than  their  own  as  aforesaid,  or  shall  row  in 

^>r  navigate,  or  permit  or  suffer  any  person  or  persons 

To  row  in,  navigate,  or  work  any  such  vessel  or  vessels, 

who  is  not  a  freeman,  or  an  apprentice  to  a  freeman,  or 

to  a  widow  of  a  freeman  of  the  said  company,  he  and 

they  shall  for  any  such  offence  forfeit  and  pay  any  sum 

(a)  The  eiception  did  not  arise  in  the  present  case. 

X  3 
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of  money  not  exceeding  10/."  It  is  clear,  even  rrom 
the  language  of  sect  102|  that  the  persons  employed 
are  the  servants  of  the  employers,  though  they  must  be 
taken  from  a  particular  class.  The  case  is  not  like 
those  which  arise  under  the  Pilot  Act,  6  G.  4.  c.  125. 
There  the  pilot  takes  the  command  of  the  vessel ;  here 
the  owner  retains  his  authority,  and  may  dismiss  the 
navigators  at  any  time  :  there  the  owner  has  no  power 
of  selecting  the  pilot ;  here  the  selection  may  be  made 
from  a  body  of  6000.  Yet,  even  in  stat.  6  G.  4.  c.  125., 
it  was  thought  necessary  to  provide,  by  sect.  56^  that 
the  owners  of  vessels  should  not  be  answerable  for  the 
damage  produced  by  the  mismanagement  of  a  licensed 
pilot  [a).  On  the  trial,  sect.  89  of  stat.  7  &  8  G.  4w 
c.  Ixxv.  was  relied  upon.  By  that  section,  any  persons 
doing  damage  to  a  lighter,  &c.,  are  liable  to  be  sum* 
marily  convicted  and  fined,  by  way  of  satisfaction,  in  a 
sum  not  exceeding  5/. :  and  it  is  urged  that  the  plaintiff 
is  confined  to  this  remedy  against  the  persons  actually 
navigating.  That  is  merely  a  provision  for  the  purpose 
of  enforcing  careful  management  upon  the  navigators : 
it  cannot  have  been  intended  that  a  party  injured  shall 
in  no  case  recover  more  than  5/.  *  By  sect.  57  of  the 
same  act,  by-laws  may  be  made  for  the  government  o 
the  freemen,  &c.,  of  the  company,  to  be  approved  of 
by  a  judge  (sect.  58) :  and  the  25th  by-law  was  relied 
upon  at  the  trial.  That,  however,  carries  the  case  no 
farther :  it  requires  the  presence  on  board  of  a  skilful 
and  authorized  navigator;  but  this  does  not  make  the 
navigators  less  the  servants  of  the  owner :  and  the  owner 
may  employ  as  many  others  as  he  pleases.     Then  it  is 
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(a)  And  m.i*  stat.  52  G.  3.  c.  39.  «.  30. 
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that,  although  the  owner  chooses  his  navigatorsi  he   Queen*s  Bench. 

so  out  of  a  limited  number.     The  number  appears  ' 

6000 :  this  leaves  full  power  of  selection.     By  stat.        Martin 

S  Sc  4?  fV.  4.  c.  54.  s.  12.  three  fourths  of  the  creW  of  a     Tkmpeelet. 

ship  must  be  British  seamen:  but  surely  the 

ity  of  selecting  from  the  subjects  of  the  realm  does 

uot  relieve  the  owner  from  liability  for  mismanagement  by 

the  orew.     By  stat  1  8c  2  Vict.  c.  79.  5.  5.  no  proprietor 

of  &  hackney  carriage  or  omnibus  may  employ  a  driver 

who   is  not  duly  licensed :  but  is  the  proprietor  not  liable 

for  t.he  driver's  misconduct  (a)  ?     Formerly,  under  stat. 

5  .Elisz.  c  4.  ^  31.  (b\  no  calling  could  be  exercised  (unless 

in    the  excepted  cases)  by  any  who  had  not  been  ap- 

preir^tices  to  the  trade ;  1  Bla.  Com.  427. :  if  the  argu- 

°>c»n^  urged  for  the  defendant  be  correct,  the  relation  of 

^^'"^ster  and  servant  never  could  have  existed  as  to  the 

^^^^^T%gg  then  exercised,  so  as  to   make   the   employer 

"^^F^^^nsible   for    the   party  employed.      Whether   the 

^'"'^on^  acting  be  hired  for   the  job  or  for  a  defined 

^  ^3  unimportant.     In  Randleson  v.  Murray [c)  9,  yveLve-- 

****         lan   was   held   liable   for  injury  caused   by   the 


_^  ^nce  of  a  porter  employed  to  remove  goods  at 
tii  tf*      _ 

^^^^.rehouse,  though  the  porter  was  not  hired  imme- 

by  the  warehouseman,  but  was  the  servant  oF  a 

porter  who  was  hired  by  the  warehouseman  and 

^ ^nployed  his  own  tackle  and  porters:  and  there 


*^ale  J.  said,  *'  it  seems  to  me  to  make  no  difference 

,   ^     ^*^«r  the  persons  whose   negligence  occasions   the 

^^**3^  be  servants  of  the  defendant,  paid  by  daily  wages, 

^^^  brought  to  the  warehouse  by  a  person  employed 

^  ^V|^  defendant."     In  MiUigan  v.  Wedge  (d)  a  butcher 

(a)  See  sect.  17.  (6)  Repealed,  sUt.  54  G.  3.  c.  96.  «.  1. 

(c)  S  J.^  E,  109.  (d)  12  A.  j^  E.  737. 

x  4 
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employed  a  licensed  drover  to  drive  a  bullock  throogh 
Lofulon  to  a  place  without  the  limits  of  the  city. 
None  but  a  licensed  drover  can  drive  catde  for  hire 
within  London.  The  drover  employed  a  boy,  who  drove 
the  bullock  out  of  London  and,  by  negligence  in  so  doings 
caused  damage  without  the  limits ;  and  it  was  held  that 
the  butcher  was  not  liable.  The  circumstance  of  the 
immediate  agent  there  not  being  employed  by  the  de- 
fendant, as  here,  makes  one  distinction  between  the  cases; 
though  it  is  true  that  Coleridge  J.,  in  that  case,  appears  to 
disavow  laying  any  stress  upon  this  fact.  But  the  sub- 
stantial distinction  is  that  in  MiUigan  v.  Wedge  (a)  the 
mischief  was  done  by  a  party  exercising  an  employoaent 
distinct  from  that  of  the  defendant.  Lord  Denman  C»  J. 
there  said :  *^  The  party  sued  has  not  done  the  act  c:om- 
plained  of,  but  has  employed  another  who  is  recognised 
by  the  law  as  exercising  a  distinct  calling.  The  butcher 
was  not  bound  to  drive  the  beast  to  the  slaughter-house 
himself:  he  might  not  know  how  to  drive  it.  He  em- 
ploys a  drover,  who  employs  a  servant,  who  does  tlie 
mischief.  The  drover,  therefore,  is  liable,  and  not  the 
owner  of  the  beast.*'  That  is  the  principle  there  said  to 
have  been  finully  recognised  in  Quarman  v.  Burnett  (6), 
which  case  decided  the  question  left  in  doubt  in  Laugher 
V.  Pointer  (c).  But  here  the  navigators  exercise  do  em- 
ployment independent  of  that  of  the  defendant,  the  de- 
fendant navigating  by  those  whom  he  employs :  that  is 
his  business.  One  of  the  navigators  was  indeed  in  the 
constant  employment  of  the  defendant :  unless  his  neg- 
ligence make  the  defendant  liable,  it  is  impossible  to  put 
a  case  in  which  the  defendant  would  be  liable  except 

(a)  15?  W.  cj-  E.  737. 

(6)  6  M.  i  W,  499.     Sec  M'Laughlin  v.  Vryor,  4  Man,  §r  G,  48. 

(c)  5  B.  tj  C.  547. 
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'or  his  own  immediate  act.    In  Bapson  v.  Ctibitt  (a)  a  Q^*^^**  ^enc/i. 

I84S. 
wuldcr,  employed  by  the  owner  of  a  house,  made  a  sub-  * 

contract  with  a  gas-fitter  for  the  erection  of  gas-fittings ;       Ma^rtw 

"^  gas-fitter  or  his  servant,  during  the  employment,     Tehferlbt. 

caused  mischief;  and  it  was  held  that  for  this  the  builder 

not  liable,  Parke  B.  pointing  out  that  the  gas-fitter 

not  the  servant  of  the  builder.     Here  the  employ- 

nient  of  the  navigators  comes  exclusively  from  the  de- 

fendant.    Indeed,  on  the  authority  of  Bush  v.  Steinman  (b) 

•nd  Jiandleson  v.  Murray  (c),  it  might  be  contended  that, 

'■    the  persons  doing  the  mischief  had  been  the  servants 

*^*  »  boat-builder  employed  by  the  defendant  to  repair  his 

^^^■'ge^  the  defendant  would  have  been  liable  for  damage 

^on^  in  iijg  course  of  the  repair ;  for  in  those  cases  the 

was  held  liable  on  the  ground  that  he  was  the 

of  the  premises  on  which  the  work  was  done. 

"^t,    it  is  not  necessary,  for  the  present  case,  to  go  so 

Turther,  the  jury  must  be  understood  as  having 

^und  that  the  navigators  were  the  servants  of  the  de- 

^^nd^^t:  they  certainly  would  have  found  so  expressly 

*ti^   defendant's  counsel  had  required  that  the  question 

^^Id  be  put  to  them,  as  was  observed  by  Lord  Den-^ 

^^     C!X  J.  in  Raiidleson  v.  Murray  (rf). 


V.  Richards  and  Peacock,  contra.     The  enactments 
^^*t.  7  &  8  G.  4.  c.  Ixxv.  had  in  view  the  security  of 
Navigation  on  the  river  Thames;  and  they  take  the 
^^^etion  out  of  the  hands  of  parties  employing  navi- 


'^  duly  qualified.     Here,  therefore,  is  no  contract 

aster  and  servant,  in  the  proper  sense  of  the  words. 

further,   the    hiring   is   for   the   particular  job; 


^**^, 


(a)  9  1/.  §•  r.  710.  (6)  IB.^P.  404. 

(c)  S  A.  4:  E,  109.  (rf)  SA.^E,  112. 
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'__  independent  as  that  of  a  postilion  hired  to  drive'lc 


Martiii  given  place.  The  postilion,  if  required,  woald  pi 
Tmraftur.  bably  drive  on  a  part  of  the  road  pointed  oot  faj  1 
person  hiring;  bat  he  would  not  be  bound  to  do 
So,  here,  the  navigators  would  not  be  bound  to  A 
the  defendant's  particular  directions  as  to  the  maimer 
navigating,  though  probably  they  would  in  general 
so.  On  this  ground,  of  independent  employment,  1 
decisions  in  Quarman  v.  Btuiittt  (a)  and  MiUigm 
Wedge  (b)  are  founded.  It  seems  that,  before  stat.  6  & 
c.  125.,  the  liability  of  shipowners  employing  pilots  i 
not  quite  a  settled  point.  This  was  discussed  in  the  G 
of  The  Maria  (c),  where  Dr.  Lusiington  was  clearly 
opinion  that,  upon  general  principles  independent 
secL  55  of  Stat.  6  G.  4.  c.  125.,  an  owner  was  not  liat 
for  the  misconduct  of  pilots  whom  he  was  compdl 
to  employ.  The  distinction  suggested  between  d 
case  and  Milligan  v.  JVedge(b)  cannot  be  support! 
The  defendant,  there,  had  as  much  right  to  drive  I 
own  bullock,  and  was  as  likely  to  do  so  in  the  cooi 
of  his  business,  as  the  defendant  here  to  superinte 
the  navigation  of  his  own  barge.  Indeed,  the  butcli 
was  not  bound  to  employ  any  one  to  assist  him :  1: 
here,  under  the  by-law,  it  was  compulsory  on  the  c 
fendant  to  employ  some  one  qualified  person  at  lea 
In  Quarman  v.  Burnett  [a)  it  was  pointed  out  that  t 
case  was  distinguishable  from  Bush  v.  Steinwum  {d)  a 
Ratidleson  v.  Murray  {e\  where  the  damage  took  pb 
in  consequence  of  something  done  upon  the   land 

(a)  6  M.  tj  W  499.  (6)  12  A.  ^  E.  7S7. 

(c)  1  ;r.  jRoft.  Adm.  R.  95.  106",  107.  (</)  I  B.  i  P.  401. 

(e)  SJ,^E.  109. 
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buildings  of  the  defendants ;   and  this  was  so  under-  Queen^s  Bench, 

Stood  in  MiUigan  v.  Wedge  {a).     It  seems  clear  that   ' 

in    Handleson  v.  Mtirray{b)  the  defendant  would  not        Martin 
bave  been   held   liable  if  the   master-porter's   servant     TMip«»tir. 
bad     taken   the  goods   away   from   the   premises,  and 
the    mischief  had  been  done  afler  such  removal.     So, 
if  a    drayman  employed  by  a  brewer  to  bring  a  barrel 
of  b«er  to  a  publican  were  to  do  damage  by  the  fall  of 
the    barrel  before  it  reached  the  publican's  house,  the 
bre'wrer  would  be  liable  and  not  the  publican:  but,  if 
the     drayman   left  the  door   of   the    publican's   cellar 
improperly  open,   and  damage   ensued,    the   publican 
^would  be  responsible.      In  Rapson  v.  Cubitt  (c)  the  de- 
fendant had  no   control  over  the  particular  detail   of 
the    work  as  it  went  on,  and  was  therefore  held  not 
ans'iverable.     That  case   applies  lo  the   present.     The 
^iKunient  suggested  from  stat  8  &  4  fF.  4.  c.  54.  s.  12. 
**    unfounded :  the  statute  does  not  require  that  a  vessel 
**^^"   have  three  fourths  of  her  crew  British^  but  only 
*^stricts  the    peculiar   privileges   of  British   ships    to 

®^sels  so  manned.     And  the  crew  are  under  the  ex- 
clusiv^  control  of  the  master.     Stat.  1  &  2  Fid.  c.  79. 

^^    »iot  restrict  owners  of  carriages  to  the  employment 
^     particular  class ;  it  only  makes  it  necessary  for  the 
^^^^^s  employed  to  obtain  a  licence.     In  Lucey  v.  /w-  * 

^^^   ^d)  the  Court  of  Exchequer  held  that  a  pilot  was 

^c3,  if  called  upon,  to  take  charge  of  the  vessel  under 

circumstances  of  the  case,  but  that  the  owner  was 

l^ound  to  employ  him:   and  there  the  owner  was 

^  ^    free  from  responsibility  for  damage  done  by  the 

^  ^Vs  mismanagement.     It  is  true  that  the  case  turned 

(o)  \2  J.^  E.  737.  {b)  S  J,  ^  E.  109. 

{c)  9  AT.  4f  r.  710.  (rf)  6  Af.  ^  IK  30?. 
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roim/M  IF,     on  the  particular  words  of  sect,  55*  and  other 
1843. 
'        of  Stat,  6  G.  4.  c.  125. :  but  it  is  clear  that,  independ^^ 

MARnic       ently  of  those  words,  the  Court  would  have  held 

TEMrKRLEr.     owner  irresponsible  if  he  had  been  compelled  to  empk 

the  pilot.     That  agrees  with  the  principles  laid  dow-* 

in  the  case  of  The  Maria  {a),  by  Dr.  Lttshingi(m,  wl 

refers  to  Carndhcrs  v.  Sj/debolkam  (&)• 


Lord  Denhan  C.  J.     It  is  quite  clear  that  the 
fendant  is  -  the  party  liable.     In  the  first  place,  ev 
man  is  liable  for  the  misconduct  of  his  servants :  and,  F 
the  second,  the  men  here  undoubtedly  were  the  servaoi 

•"of  the  defendant;  and  men  so  employed  are  even  call 
servants  in  stat.  7  &  8  G.4.  r.  Ixxv.  &  102.  But  a 
question  is  made,  whether  the  limitation  of  the  defend- 
ant's power  of  choice  deprived  the  party  injured  of  the 

••  remedy  against  him.     I  cannot  think  it  can  be  reason- 
ably  contended  that  it  does :  the  inconvenience  would 
be  enormous.      Mr.  BovilTs  argument  on  the  statute  re- 
specting apprentices  bears  very  strongly  on  the  pcMnt 
Before  the  repeal  of  that  statute,  persons  could  not  be 
employed  in  trades  without  having  been  apprenticed: 
the  selection  therefore  was  limited  just  as  much  as  here* 
Sect.  89  of  stat.  7  &  8  G.  4.  r.  Ixxv.  makes  an  unskilful 
navigator  liable,  to  the  amount  of  5/.,  for  the  mischief 
he  may  do ;  but  he  is  not  touched  in  this  respect  by  any 
other  provision  of  the  act     The  decision  of  Dr.  jLicsA« 
ington  in  The  Maria  (a)  cannot  be  applied  to  this  case. 
Dr.  Lushitiglon  must  be  understood  as  assuming  that 
the  master  was  there  bound  to  take  the  first  'licensed 
pilot  who  offered  himself.     He  clearly  considers  that. 


(a)  1  W,  Rob.  j4dm,  R.  95.  {b)  4  Af.  {  &  77. 
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under  sect  6  of  the  Newcastle  Pilot  Act,  41  G.  3.  (U.  K.)  Queen^s  Bench, 

c.  Ixxxvi.,  the  master  of  the  ship,  being  foreign,  was    _     _     ' 

bound  to  take  the  pilot  on  board,  without  any  power       Martin 
of  selection ;  and  indeed  in  the  case  of  a  foreign  vessel     Tcmperlbt. 
in  a  strange  port  there  could  seldom  be  any  ground  for 
preferring  one  pilot  to  another,  and  therefore  little  prac- 
tical   power  of  selection,  even  if  two  or  three  offered 
theiTiselves  at  the  same  time.      The  rule  of  respondeat 
superior  is  not  impeached :  the  only  question  is  who  is  •• 
the  superior.     Under  stat.  6  G.  4.  c.  125.  the  authority 
or  xht  master  is  absolutely  superseded  by  that  of  the 
pilor.     Milligan  v.  Wedge  {a)  has  been  fairly  pressed 
^pon  us :  but  the  distinction  between  that  case  and  the 
present  is  clear.     The  drover   there   was   pursuing  a 
>^^rate  trade :  to  drive  the  bullocks  was  no  part  of  the 
btt^^her*8  business;  he  had  only  to  select  the  licensed 
drover,  who  was  the  person  that  set  in  motion  the  ser- 
^^^t  whose  negligent  driving  did  the  mischief;  and  the 
o^ner  of  the  bullock  had  no  longer  any  control  over  it. 
l^^  the  present  case  it  was  otherwise ;  and  therefore  our 
decision  here  is  not  inconsistent  with  that  in  Milligan 
▼.  Wedge  (a). 

Patteson  J.  I  am  of  the  same  opinion.  The  first 
question  is,  whether  the  relation  of  master  and  servant 
existed  between  the  defendant  and  those  managing  iiis 
barges ;  and  next,  if  it  did,  whether  there  be  any  thing 
in  stat.  7  &  8  G.  4.  c.  Ixxv.  that  prevents  the  legal  con* 
sequences  following  from  such  a  relation.  On  the  part 
of  the  defendant  it  is  argued,  without  reference  to  the 
statute,  that  this  is  the  case,  not  of  master  and  servant, 

(o)  12  A,^  E.ISI. 
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but  of  an  independent  contract  to  perform  the  work, 
as   in   MiUigan   v.   Wedge  [a)    and    Quarman   v.   Bur^ 
nett  (&).     But  that  is  clearly  erroneous.     Independently 
of  the  act,  the  men  navigating  the  barges  would  clearly 
be  the  defendant's  servants.     If  the  defendant,  being  at 
liberty  to  employ  whom  he  pleased,  engaged  persons 
to  manage  his  barges  on  the  Thames^  I  cannot  see  how 
it  is  possible  to  contend  that  they  were  not  his  servants 
as  much  as  a  man  whom  he  might  employ  to  drive  bis 
carriage.     Where,  indeed,  a  man  hires  another  man's 
servant  from  him,  though  such  servant  be  employed  (o 
drive  where  the  person  hiring  pleases,  it  has  been  hddL 
in  Quarman  v.  Burnett  (&)  that  the  servant  so  hired  is 
not  the  servant  of  the  person  so  hiring.      That  ciise 
certainly  carried  the  exception  a  great  way :  but  there 
the  servant  hired  was  ordinarily  in  the  employment  of 
the  person   from   whom    he  was   hired,    and  who      let 
horses  along  with   the  driver.     That  case  is  not   lik< 
the  present.     The  second  question,  then,  is  as  to    the 
effect  of  Stat.  7  &  8  G.  4.  c.  Ixxv.     That  indeed  cox^ 
fined  the  defendant  to  employing  as  his  servants  on. 
individuals  of  a  particular  class.     It  narrowed  the  nui 
ber  of  persons  from  whom  he  could  select.     But  thai 
is  very  different  from  the   state  of  things  created  by  ' 
the  Pilot  act,  where  a  party  must  take  the  first  pilot 
who  offers  himself.     Here  the  defendant  had  the  power 
of  selection,  though  from  a  limited  number :   and  no 
case  has  gone  so  far  as  to  decide  that  the  person  hired 
ceases  to  be  the  servant  of  the  person  hiring  if  he  is 
necessarily  selected  from  a  number,  though  limited.     I 
was  much  struck  with  the  argument  deduced  from  the 
old  statute  of  apprenticeship.     According  to  the  doc- 


i 


(o)  12-rf.  4  £.  7S7. 


(6)  6M.^ir.  499. 
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trine   contended  for  on  the  part  of  the  defendant,  it  Queen's  Bench. 

would  hardly  have  been  possible,  while  that  act  was  in  _l_ 

force,  to  employ  a  man  as  a  servant     I  do  not  put  the       Maktin 
case    on  the  largeness  of  the  number  from  which  the    Tsmfbrlit. 
selection  may  here  be  made :  the  principle  seems  to  me 
the  same  whether  the  number  be  five  hundred  or  five 
thousand.     If  there  be  a  power  of  selection^  and  not,  as 
in  the  Pilot  act,  a  provision  preventing  any  choice,  the 
person  hired  is  the  servant  of  the  person  hiring.     At 
first    I  felt  the  difficulty  raised  by  Lucey  v.  Ingram  (a). 
Xhat  case  however  was  decided  on  the  words  of  the 
Pilot  act,  6  G.  4.  c.  125.     It  is  true  that  the  defendant 
there  came  within  the  exemption  of  sect.  63  of  the  act, 
and    was  not  obliged  to  take  a  pilot.     But  the  pilot, 
under  sect.  72,  was  compelled  to  act  when  called  upon: 
and  the  Court  rested  their  decision  on  the  precise  words 
of  sect.  55^  which  "  exempts  the  owner  from  respon- 
sibility in  respect  of  accidents  happening  by  reason  of 
the  default  of  any  pilot,  acting  under  or  in  pursuance  of 
the   provisions  of  the  act  (b) ; "  and  they  held  that  the 
P"or  Was  so  acting,  whether  the  owner  was  compelled  to 
•''plov  him  or  not.     And  they  conclude  as  foUdws. 
-*■  n^  case  before  us  is  clearly  within  the  words  of  the 
^'^pting  clause;  and  we  must  therefore  hold  it  to  be 
^hii^  its  spirit  and  meaning,  unless  (which  is  not  the 
^)      some    manifest  inconvenience    or   inconsistency 
^ul^j  result  from  our  so  doing."     The  decision,  so  ex- 
Ui^j^  is  inapplicable  to  the  present  question. 

^oleridge  J.    Though  this  case  has  been  argued  at 
^^  length  and  with  much  ingenuity,  the  point  is  not 

(o)  6  M.  i  W.  302.  (J>)  6M,f^W.  316. 
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difficult.  The  question  is,  were  the  defendant  and  tl 
persons  employed  by  him  master  and  servants?  IFtb 
were,  the  general  principle  applies.  And  the  tests  lea 
no  doubt  that  they  were.  First,  the  men  were  select 
by  the  defendant :  secondly,  they  were  paid  by  hii 
thirdly,  they  were  doing  his  work :  fourthly,  they  w  « 
under  his  control ;  that  is,  in  doing  the  work  in 
ordinary  way.  It  is  said  that  a  difference  arises  wt^ 
the  workman  is  paid  so  much  for  doing  the  whole  j* 
But  the  defendant  might  pay  either  for  a  given  time 
a  given  work ;  and  the  men  here  w^ere  as  much  and 
the  defendant's  control  as  a  gendeman's  coachman 
under  that  of  his  master.  The  master  cannot  order  tl 
coachman  to  do  an  illegal  act,  as  to  drive  furiously, « 
on  the  wrong  side.  But,  subject  to  that,  the  master  hi 
the  control  over  the  coachman.  So  here  the  defendai 
had  the  control  over  the  persons  navigating  the  bargi 
subject  to  the  rules  of  the  river.  They  are,  ^racticalh 
selected  by  him.  Suppose  the  owner  of  a  bai^,  seein 
a  number  of  watermen  on  the  side  of  the  river,  cha 
to  hire  one  who  was  incompetent :  would  not  he  hai 
made  the  selection  ?  Then,  if  the  men  here  were  the  d 
fendant's  servants,  on  what  grounds  is  the  defence  pnl 
On  two  only.  First,  that  the  defendant  was  bound  ' 
select  from  a  particular  class :  secondly,  that  he  was  n 
allowed  to  do  the  work  for  himself.  But  neither 
these  grounds  is  sufficient.  As  to  the  first,  it  is  tn 
that  the  defendant  was  bound  to  select  from  a  das: 
and  so  we  all  practically  are  limited  by  the  necessity 
choosing  persons  of  skill  and  fitness ;  but,  if  we  c= 
choose  from  a  class,  whether  large  or  small,  our 
tract  places  us  in  the  situation  of  a  party  responsil 
for  the  acts  of  those  whom  he  does  choose.     And,  as 
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the  defendant  not  being  able  to  do  the  work  for  himself,  Queen's  Benc/t, 

the  law,  for  the  public  safety,  imposes  a  qualification, * 

and  makes  the  apprenticeship  a  test  of  fitness.    Though       Mabtik 
the  defendant  was   obliged   to   employ   one  qualified     T«mp«*l£t. 
person,  he  still  made  those  whom  he  did  employ  his 
servants  by  the  contract.     Both   grounds  of  defence 
therefore  faih 

Rule  discharged  (a). 

(a)  Wightman  J.  wu  absent. 


Feilowes  against  Clay,  Clerk. 

T^HlS  was  an  issue,  framed  under  stat.  6  &  7  fr.4.   Qioffv whether, 

■■•  ....      under  itat.  S 

c.  7L,  <<  whether  or  not  a  certain  district  within  &  s  W.4, 
"^   parish    of  Eggesfbrdy   in    the    county  of  Devon,  Uy  landowner 
^  which  district  is  called  or  known  as  the  JBar/oit  of  dSm"ofex* 
^nford,  then  was  exempt  from  the  payment  of  tithes  ^^^^y^^r'^i^f 
^the  rector  of  the  said  parish."    The  plaintiff  asserted,  of  nonpayment 

I  r  '    fQP  Que  of  tile 

*od  the  defendant  denied,  the  exemption.  periods  there 

^.^^  ^       named,  without 

^^^     the   trial,   before  Holfe  B.,   at   the  Devonshire  other  proof  of 

On  •  •  •  t    r      1  *"y  ^*8*^  origin 

•^rin^  assizes,  1 840,  a  verdict  was  found  for  the  defendant,  of  the  exemp- 
under    the  direction  of  the  learned  Baron.     In  Easter     ^„  Lord 
•«"».     1840,  Sir  W.  W,  Fdtett  obtained  a  rule  to  enter  ^"^J' 
*  ^^'^ict  for  the  plaintiff,  according  to  leave  reserved,  ^"pl/^tnm 
•*  *>»^  a  new  trial.  B^Cokridge 

J      ^^^  Js.,  he  cannot. 

-^Hnity  vacation,  1841  (a), 

^  shewed  cause;  and  Sir  fV.  W.  Folletij  Cockbum 
and  f^* 

^^^lake  supported  the  rule. 

Cut\  adv.  vuli. 

(Vfe^.      '*^€  15th.     Before  Lord  Denman  C.  J.,  PaUeaon,  WiUiamt  and 
iir.  N.  8,  Y 
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In  Easter  term,  1842  (a),  the  Court  directed  that  the 
case  should  be  reargued  by  one  counsel  on  each  side. 

In  Trinity  term,  1842(d),  Erie  shewed  cause;  and 
Eagle  supported  the  rule. 

The  facts  of  the  case,  and  the  course  of  the  argument, 
will  sufficiently  appear  from  the  judgments  delivered. 
Besides  the  authorities  there  mentioned,  the  following 
were  referred  to  in  argument 

Bemey  v.  Harvey  (c) ;  Ckanll  v.  Oram  (d) ;  Bayley  ▼• 
Drever  {e) ;  Flight  v.  Thomas  (g) ;  Emanuel  v.  Owi- 
stable{h);  Copeman  v.  Gallant {i) \  Rex  v.  Pierce {k)\ 
Henderson  v.  Bise  (/) ;  Ward  v.  Scott  {m) ;  Lord  Hardr 
wickey  cited  in  Masofi  v.  Armitage  (w) ;  Bex  v.  Joliffe  (o) ; 
Ward  V.  Shepherd  {p) ;  Clanrickard  v.  Denton  (q) ;  Ea^t 
Treatise  on  Tithesj  vol.  ii.  pp.  62.  70. ;  Slade  v.  Drake  (r); 
Norton  v.  Hammond  {s) ;  Barnes  v.  iS^fior^  (/) ;  Z%e  Bishop 
of  Lincoln  v.  Cooper  (u). 

Cf/r.  oifv.  mif. 


In  this  vacation  (February  10th),  there  being  a  dif- 
ference of  opinion  on  the  Bench,  the  learned  Judges 
delivered  their  judgments  seriatim. 


(a)  AprU  18tb. 

(6)  May  27th.     Before  the  same  Judges. 

(c)  17  Ves,  119, 

(e)  I  A.  ^  E.  449. 


(g)  11  ^.  j-£.  688. 
CZarit  4f  JTn.  231. 
(A)  S  i{u<5.  436. 
(At)  SUf.iS.  62. 
(m)  3  Campb,  284. 
(o)  2  J?.  $  C.  54. 
(9)  1  jSag/<!  ^  r.  306. 
(r)  iTo*.  295.  (5th  ed.) 
(i)  1  Younge  ^  J.  94. 


{d)  3  (MZIL  1354. 
Affinned  in  Dom,  Proc,  Flight  t.    Tkatn^  8 


(1)  1  P.  WiUiams,  314.  SSa 
(/)  8  Stark.  N.  P.  C.  158. 
(n)  13  Fm.  25.  37. 
(p)  S  iVic*,  608. 


5r.  C.  1  JEogfe  4f  r.  314. 

(0  1  FcmngtfJ  Cot.  119. 
(u)  CVo.  j^/is.  216.     See  ^.  C.  1  GwilL  163. ;  cited  also  in  Wright  r. 
Wright,  I  GwilL  167. 176. 


that  his  ruling  as  to  the  first  of  these  two  latter 

.      *^^  was  correct,  and  the  finding  of  the  jury  on  the 

warranted  by  the  evidence.     The  question,  there- 

^>   to  be  considered  is,  whether  he  put  a  right  con- 

^^^^tion  upon  the  statute. 

-^he  plaintifi*  contends  that,  by  the  statute,  mere  non- 

Y  2 
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CToleridoeJ.  In  consequence  of  a  difierence  ofopinion  dueetCs  Bench. 

in  che  members  of  the  Court,  which  I  very  much  regret,   ^ 

this   case  has  been  twice  argued,  and  has  stood  over  a  con-      Fxllowxs 
Table  time.    It  is  now  my  duty  to  state  the  conclu-        Clat. 
at  which,  with  the  most  unfeigned  respect  for  the 
ssions  from  which  I  unfortunately  differ,  I  have  ar- 
and  I  shall  feel  it  my  duty  to  bring  what  I  have 
y  into  as  short  a  compass  as  I  can ;  because,  having 
allowed  to  read  the  judgment  prepared  by  my 
brotiier  Patteson^  to  which  I  entirely  accede,  I  feel  that 
X  XKmight  perhaps  content  myself  with  stating  the  conclu- 
sloKi  to  which  I  have  come,  and  referring  for  the  grounds 
oF  It  to  those  which  he  will  offer  for  his  own.     But  it  is 
a     salatary  rule  which  in  general  requires   from  each 
JacI je  his  own  reasons  for  his  own  opinion :  and  it  is 
>*>Sb^  especially  in  a  case  of  so  much  difficulty  and  im- 
portance, that  I  should  obey  it. 

Iliis  was  a  tithe  issue  tried  by  my  brother  Edlfe: 

^'^^    upon  the  construction  which  he  put  on  stat.  2  & 

^^  ^  c.  100.,  he  directed  a  verdict  for  the  defendant, 

^    tithe  owner.     He  thought  also  that  there  was  no 

*^^i3ce  to  be  submitted  to  the  jury  of  a  composition 

^***       And  he  left  to  them,  as  a  question  of  fact,  whether 

^'^   had  been  a  nonpayment  of  tithes  for  the  number 

y ^^rs  and  incumbencies  required  by  the  act ;  which 

^^     found  in  the  affirmative.     I  believe  we  are  all 
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payment  for  the  requisite  number  of  years  and  ic 
bencies  is  in  itself  a  discharge  from  tithes:  the  defe 
insists,  and  the  Judge  held  at  the  trial,  that  it  was  i 
sary  to  go  further,  and  shew  some  ground  of  disc 
or  exemption  recognised  by  the  law  before  th 
passed,  which  the  proof  of  nonpayment  given  andi 
statute  was  to  validate. 

And  I  am  of  opinion  that  this  latter  view  is  corr 
It  must  be  conceded,  as  a  clear  position  in  tithi 
that,  before  stat.  2  &  S  fV.  4.  c.  100.,  mere  nonpaj 
for  any  number  of  years  would  not,  in  the  case 
layman^  entitle  his  lands  to  exemption  from  tithe, 
payment  v/asjbr  him  no  legal  ground  of  discharge: 
it  has  been  repeatedly  held,  though  with  some  que 
that  the  mere  proof  of  it,  standing  alone,  even 
carried  back  beyond  legal  memory,  could  not  esti 
Jbr  him  any  other  known  ground  of  exemption  o 
charge.  On  the  other  hand  it  is  clear  that  pro 
nonpayment  was  a  most  important,  if  not  indispeni 
part  of  the  evidence  to  support  every  claim  of  exem 
or  discharge  ;  and  that  in  practice  such  proof,  hoi 
weighty  in  amount  or  quality,  was  liable  to  be 
tiously  and  unjustly  defeated.  The  question  the 
whether  the  statute  gives  a  new  head  of  exemptic 
only  addresses  itself  to  remedy  the  latter  inconven 
by  diminishing  the  amount  of  proof  necessary  t< 
establishment  of  some  ground  previously  known  t 
law. 

This  must  be  determined  by  the  language  o 
act  itself,  considered  with  reference  to  the  pre 
state  of  the  law ;  and  no  interpretation  can  be  adn 
which  is  inconsistent  with  the  language  candidly  ui 
stood,  nor  any  which,  though  consistent  with  the  v 
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d,  would  not  give  them  some  reasonable  operation.  QueerCt  Bench. 
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eed  not  enter  into  so  much  of  the  argument  at  the  |___ 

■  as  turned  on  a  supposed  discrepancy  between  the      F«lioww 

Amble  and  the  enactment,  because,  in  my  view,  the         C<^y* 

ole  statute  —  title,  preamble,  and  enactment  —  is  all 

sistent;  in  the  two  former  pointing  clearly  to  the 

struction  contended  for  by  the  defendant,  and  in  the 

lat:t.cr  carrying  out  their  clearly  expressed  intention  and 

going  no  farther. 

Although  I  have  mentioned  the  title,  I  think  it  better 

to  laj  no  stress  upon  it  in  the  construction  of  the  act : 

but  the  preamble  is  entitled  to  great  consideration;  it 

is  Indeed  that  part  to  which  both  reason  and  autliority 

point  for  ascertaining  the  intention  of  the   enactment. 

And  itis  perfectly  clear.  It  commences  thus.  ^'Whereas 

the    expence  and  inconvenience  of  suits  instituted  for 

the  recovery  of  tithes  may  and  ought  to  be  prevented." 

Whether  these  words  "  ^suits,"  not  "  in  suits,"  point  to 

tbe  making  suits  less  expensive  and  inconvenient,  or  to 

"^^  climinution  in  number  of  such  suits,  /.  e.  to  the  re- 

"Uciiig  the  number  of  expensive  and  inconvenient  suits, 

's  not  worth  considering.     In  either  sense,  the  only  im- 

Portont  words  for  the  present  purpose  are  those  which 

*o^  :  they  point  out,  if  the  preamble  is  to  be  our  guide, 

Remedy  which  the  act  proposes  to  apply  to  the  mis- 

whichever  it  may  be.     These  words  are:   "by 

^^^ning  the  time  required  for  the  valid  establishment 

^  claims  of  a  modus  decimandi,  or  exemption  from  or 

^'^^rge  of  tithes."     I  cannot  conceive  words  pointing 

^^    clearly  or  exclusively  to  the  relieving  a  party, 

^  ^as  seeking  to  establish  some  claim  known  to  the 

it!  which  time  was  a  part  of  his  necessary  proof, 

*^    the  necessity  of  carrying  that  part  to  the  extent 
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before  required.     The  words  are  relative ;  they  point 
to  time  as  a  necessary  ingredient  towards  the  establish- 
ment of  certain  known  claims.     How  then  can  we  make 
them  include  a  case  in  which  time  was  immaterial, 
where  the  claim,  not  bemg  recognised  by  law^  not 
capable  of  being  stated  in  pleading,  could  never  go  to 
proof  at  all ;  whereof  proof  in  fact  from  before  the  time 
of  legal  memory  would  have  availed  nothing?    The 
law  in  this  respect  was  so  clear  that  no  competent 
lawyer  for  years  could  have  advised  resistance  to  a  de-» 
mand  of  tithes  on  this  ground ;  and,  consequently,  i^^ 
tepence  or  inconvenience  had  been  sustained  in 
tithe  suit  for  many  years  from^he  length  of  time 
quired  in  such  a  case  in  the  evidence  for  the  defendans. 

But,  although  I  think  the  preamble  thus  clear 
pointed,  and  therefore  attach  much  weight  to  the 
ference  to  be  drawn  from  it,  yet  I  admit  that,  if  tb^^ 
enacting  words  can  be  shewn  to  go  beyond  it,  and 
embrace  any  other  case  within  the  mischief  sought  to 
be  remedied,  effect  must  be  given  to  them.     I  pass  on, 
therefore,  to  the  enactment  itself. 

Previously,  however,  let  me  observe  that,  in  the  sense 
in  which  the  plaintiff'  understands  the  acty  I  do  not  con- 
cede what  the  plaintiff's  counsel  assumes,  that  it  is 
remedial  and  to  be  construed  with  the  large  latitude  he 
contends  for.  Let  us  consider  what  it  is  the  parties  on 
each  side  really  maintain.  The  defendant  says  the 
statute  worked  no  change  in  the  law  of  tithes ;  it  affected 
the  proof  only  in  suits  for  tithes.  If  so,  if  the  rights  of 
parties  be  left  as  before,  and  only  an  inconvenience 
amounting  to  injustice,  in  the  mode  of  establishing  those 
rights,  be  removed,  then  the  act  certainly  is  remedial, 
and  should  receive  a  very  liberal  interpretation.     The 
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plaintiff,  on  the  other  hand,  asserts  that  the  statute  has  Queen's  Bench. 

altered  the  law  and  very  seriously  affected  the  rights  of 

tlie  tithe  owner,  and  created  both  a  new  head  of  modus      Felwwm 

y. 

and  a  new  bead  of  exemption^  by  mere  proof  of  a  Cijlt. 
qualified  mode  of  payment,  or  entire  nonpayment,"  as 
tbe  case  may]  be,  for  a  certain  number  of  years  and 
incumbencies.  If  so,  the  act  cannot  judicially  be  con- 
Bidered  remedial :  it  alters  the  nature  and  value  of  pro* 
P^^^y  known  to  the  law ;  it  affects  the  oldest  title  in  the 
l^uigdom;  and  this  without  any  declaration  that  the 
quality  to  be  altered  is  unjust  or  inconvenient,  even 
^faen  the  occasion  seemed  most  imperative  for  so  d&- 
^ring  it ;  and  it  creates  in  all  the  lay  tithe  payers  in 
^^  Icingdom  a  right  or  capacity  which  they  had  not 
'^'oire,  without  asserting  in  the  preamble  its  justice  or 
^^p^^ence. 

X^assing  this  by,  what  is  it  that  the  enactment  pro* 

to  deal  with?    The  words  are:  **A11  prescrip- 

and  claims  of  or  for  any  modus  decimandi,  or  of 

®**      to  any  exemption  from  or  discharge  of  tithes,  by 

sition  real  or  otherwise."     The  plaintiff  must  rely 

the  generality  of  the  words  "  claims  "  and  "  other- 

I  should  have  thought  that,  looking  merely  to 

ttie      ^ords    themselves    with    the    immediate    context 

^  ''^ady  cited,  it  was  more  reasonable  to  say  that  the 

^**^   **  claim  **  meant  legal  claim,  one  known  to  the  law 

^^^^  and  when  the  statute  was  framed;    and   that 

^^^^rwise**  meant  every  other  ground  of  exemption 

charge,  known  to  the  law,  than  composition  real ; 

^^    ground  being  only  stated  by  way   of  example. 

*^^^  Us,  however,  read  the  statute  as  if  it  had  said  "  claim 

^   exemption  by  nonpayment,**  and  see  how  this  will 

*^^rd  with  what  follows.    The  statute  goes  on  to 
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enact  that  such  claim  shall  be  sustained  on  evidence 
shewing  ^^  the  enjoyment  of  the  land,  without  payment 
or  render  of  tithes,  money,  or  other  matter  in  lieu 
thereof,  for  the  full  period  of  thirty  years,"  and  then  adds 
this  material  exception,  ~«  unless  it  shall  be  shewn  that 
tithes  were  rendered  at  some  period  prior  to  the  thir^ 
years,  or  the  enjoyment  had  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed 
or  writing.  Now,  if  nonpayment  was  to  be  the  evi- 
dence alone  or  in  part  to  support  some  other  claim 
exemption,  such  an  exception  as  this  is  very  natuim)\^^ 
grafted  upon  the  limitation  of  time  created  by  tlft^« 
statute ;  it  is  then  a  statutable  presumption  open  to  ^^ 
planation  in  fact ;  and  I  can  perfectly  well  understAi^ 
why  the  statute  makes  it  subject  to  such  an  answer  i^e 
the  exception  supposes,  which  fully  explains  the 
payment,  and  so  destroys  its  effect  But,  upon  th( 
plaintiff's  theory,  the  exception  is  absurd.  His  rea-  ^ 
soning  must  be,  —  nonpayment  for  thirty  years  is  to  be 
per  se  a  legal  ground  of  exemption,  unless  you  can  shew 
tithes  paid  before  that,  or  a  formal  agreement  by  deed 
or  writing  to  originate  it;  the  first  being  in  reason 
quite  immaterial  if  nonpayment  for  thirty  years  be 
thought  in  itself  a  sufficient  ground  of  exemption,  the 
second  being  a  fact  which  of  all  others  ought  in  reason 
to  establish  it:  if  you  know  nothing  of  the  cause  of  non- 
payment, or  if  it  does  not  appear  that  tithes  have  ever 
been  paid,  nonpayment  for  thirty  years  is  to  be  a  l^al 
ground  for  exemption ;  but  shew  a  reasonable  cause^  or 
shew  a  time  when  tithes  were  paid,  and  nonpayment  for 
centuries  is  to  go  for  nothing.  The  same  reasoning 
applies  to  the  further  limitation  of  sixty  years ;  but  this 
is  to  be  added,  that,  when  the  demandant  of  tithes  is  a 
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corporation  sole*  two  persons  must  have  held  the  office  Queen^s  Bench. 

or  benefice  in  respect  of  which  the  demand  is  made,  and  * 

three  years  must  have  elapsed  since  the  appointment,  Fellowm 
institution  or  induction  (words  oddly  used,  as  if  insti-  Clat, 
tntion  and  induction  were  synonymous  or  contempora- 
neous) of  a  third,  before  the  exemption  can  be  sus* 
tainecL  This  again  is  quite  reasonable,  if  you  regard 
the  statute  as  fixing  a  limitation  of  time  with  regard  to 
^▼idence:  the  landholder  claims  a  modus  or  entire 
^^emption  founded  on  some  legal  ground,  and  in  sup- 
Poc't  of  that  relies  on  the  presumption  arising  from  en- 
J^y  znent  for  a  certain  length  of  time ;  it  is  then  material 
*^  enquire,  whether  one  or  more  incumbents  have  ac- 
quiesced in  it:  but,  if  time  alone  appears  to  the  legis- 
lature to  be  a  sufficient  ground  for  exemption,  how  is  it 

loiportant?     Indeed  it  is  material  to  observe  that  time 

• 

^  *^ot  here  made  so  important  as  the  number  of  incum- 
'^^xioies:  two  incumbents  may  have  held  the  benefice  for 
^  ^^Otury,  and  the  statute  will  have  no  operation  until  a 
^**"d    incumbent  has   had    three    years    to    consider 
^*^^t:lier  he  will  assert  his  right;  and,  if  he  chooses  so 
^  ^CD,  he  will  defeat  the  operation  of  centuries  of  non- 
^^y  ment,  without  proving  a  single  payment  ever  made, 
ly  by  his  common  law  right. 
:ing  therefore  at  the  words  of  the  enactment,  with 
*^^i«"  context,  and  considering  that  we  are  always  bound 
^    v^ake  our  construction  reasonable,  if  we  can,  I  con- 
ceive the  inference  here  to  be  clear,  that  there  was  no 
^^^tent  to  make  mere  nonpayment  stand  on  the  same 
^^^^og  as  a  composition  real,  discharge  of  abbey  land 
y    bull,  order  or  otherwise:   but  that  there  was   an 
*nten^  wherever  nonpayment  for  an    indefinite  time 
^^^  a  presumption,  liable  to  be  inconveniently  and 
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unjustly  rebutted,  to  make  it,  under  the  circumstances, 
and  for  the  times  and  with  the  exceptions  specified, 
raise  such  presumption  conclusively. 

It  has  been  said,  however,  that,  even  if  nonpayment 
be  not  itself  made  by  the  statute  the  legal  ground 
of  exemption,  but  only  the  evidence  of  some  other, 
this  is  matter  of  form,  and  the  Court  is  bound  to  pre- 
sume any,  no  matter  what,  1^1  ground,  and  apply 
this  evidence  to  sustain  it  This  seems  to  me  merely 
illusory.  If  the  jury  are  to  be  told  by  the  judge  that 
on  certain  evidence,  if  believed,  they  ought  to  sustain 
^ome  claim  to  exemption,  or  the  Court  ought  to  deem 
it  good  and  valid  in  law,  what  that  claim  is  the  party 
must  propound ;  it  must  be  capable  of  being  pleaded  ; 
and  the  seventh  section  of  the  act  expressly  states  how^ 
as  far  as  time  of  enjoyment  is  concerned,  it  is  to  be 
pleaded. 

But  the  plaintiff  insists  that  the  construction  of  the 
statute  now  contended  [for  leaves  it  without  any  useful 
or  sensible  operation.  Tliis  indeed  was  the  point  most 
insisted  on  in  the  argument ;  and  certainly,  if  it  could 
be  made  out,  it  would  impose  a  very  serious  difficulty 
on  the  defendant.  But,  if  the  plaintiff  cannot  carry  it 
farther  than  this,  that  the  remedy  is  not  so  extensive  on 
this  construction  as  he,  or  any  tithe  payer,  may  wish  or 
would  think  proper,  I  cannot  feel  the  weight  of  the 
argument.  The  legislature  must  be  taken  to  ^tand  in- 
difierent  between  the  two  interests :  it  is  merely  to  beg 
the  whole  question  to  assume  that  the  legislature  judged 
it  proper  to  alter  the  law  as  to  the  mere  rights  of  the 
parties,  and  to  give  to  a  layman  a  capacity  which  he 
had  not  before.  But,  if  it  can  be  shewn  that  there 
was  before  the  act  a  great  inconvenience  as  to  the  proof 
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in  respect  of  time  in  the  establishment  of  every  claim  Queen't  StndL 
for  modus,  exemption  or  discbarge,  to  which  the  statute, 
as  the  defendant  construes  it,  applies  a  remedy,  the      f^llowu 
di£Sculty  is  entirely  removed.  Clat. 

In  the  greater  number  of  supposable  cases  this  was 
not  questioned.  Two  however  were  suggested,  in  which 
it  was  said  that  the  statute  would  give  no  remedy,  the 
cases  of  abbey  lands  and  composition  real :  and  to 
these,  as  shortly  as  I  can,  I  will  address  myself.  In 
the  first,  the  thing  to  be  proved  is  the  possession  of  the 
lands  by  one  of  the  greater  abbeys,  dissolved  under 
Stat.  SI  H.  8.  c.  IS.,  exempt  from  payment  at  the  time 
of  the  dissolution.  The  mode  of  proof  as  to  the  first 
fact  of  possession  is  almost  necessarily  documentary, 
and  the  documents  ordinarily  contained  in  some  public 
repository ;  as  to  these,  the  lapse  of  time  does-  not  in- 
crease expense  or  inconvenience.  But  the  second  part, 
the  enjoyment  by  the  abbey  tithe  free,  is  ordinarily 
presumed  from  nonpayment  since;  if  it  could  be  ex- 
pressly shewn  that  the  grantees  of  the  Crown  had  never 
paid  tithe  from  the  time  of  the  dissolution,  it  would  be 
reasonably  inferred  that  the  abbey  had  never  paid  be- 
fore; and  this  fact  itself  was  a  reasonable  inference 
from  evidence  of  nonpayment  carried  back  as  far  as  any 
li?ing  memory  could  go.  But  here  it  is  obvious  that 
such  nonpayment,  carried  back  however  far,  will  always 
be  subject  to  be  defeated  by  the  production  of  terriers, 
or  other  documents,  shewing  tithe  paid ;  to  these,  from 
lapse  of  time,  it  might  be  very  difficult  to  give  any 
answer  or  explanation.  The  landholder's  case,  there- 
fore, was  always  expensive  to  prove,  and  insecure  in 
the  result :  here  then  the  statute  steps  in,  and  prevents 
such  expense  and  insecurity  wherever  the  nonpayment 
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has  been  shewn  for  the  requisite  period.  Again,  as  to 
composition  real,  this,  to  be  valid,  must  have  been  en- 
tered into  by  deed,  upon  sufficient  consideration^  and 
with  consent  of  the  proper  parties,  before  stat.  13  Eliz. 
c.  10. :  and  some  evidence  that  such  a  deed  had  been 
executed,  not  necessarily  the  deed  itself  nor  direct  proof 
of  its  execution  or  contents,  but  something  beyond 
the  mere  fact  of  nonpayment,  is  required,  at  least 
against  spiritual  demandants.  Cases  may  certainly  be 
put  in  which  lapse  of  time  will  increase  the  difficulty  of 
producing  such  evidence;  as,  where  the  titheowner 
enjoys  land  as  the  consideration  for  the  tithe,  it  would 
become  more  difficult  as  years  advanced  to  connect 
such  land  with  the  tithe ;  in  a  great  number  of  instances, 
however,  the  evidence  would  be  documentary,  and  the 
difficulty  I  suggest  would  not  exist :  but  what  is  more 
important  to  the  argument  is,  that,  beyond  this  evidence 
of  the  deed,  it  is  always  material  to  shew  that  the  deed 
has  been  acted  on,  and  tithe  not  paid ;  this  therefore 
drives  the  party  to  the  same  sort  of  evidence  as  I  have 
described  in  the  former  case,  to  which,  being  subject  to 
the  same  difficulty,  the  statute  operates  by  giving  the 
same  remedy. 

Mr.  EagUf  in  order  to  shew  that  the  statute  had  at 
least  in  some  instances  made  that  legal  which  was  not 
so  before,  appealed  to  the  second  section  with  regard  to 
compositions  made  or  confirmed  by  the  decree  of  any 
Court  of  Equity  in  a  suit  to  which  the  ordinary,  patron 
and  incumbent  were  parties,  and  which  has  not  been  set 
aside  or  abandoned.  I  must  think  it  was  an  unlucky  re~ 
ference :  first,  because  the  expression  of  this  case  may  not 
unreasonably  be  argued  to  infer  the  exclusion  of  any 
other;  and,  secondly,  because  the  provision  itself  was 
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wholly  unnecessary  if  the  plainti£P's  (Construction  of  the   QueetCi  Bench. 

1 04,0 

first  and  seventh  sections  be  correct.     I  apprehend  it  * ' 

would  not  be  easy  to  find  a  decree  made  within  sixty  Fkllowks 
years  confirming  a  composition  entered  into  since  the  Clat. 
restraining  statute ;  and  the  section  appears  to  apply  to 
such  compositions,  making  them  binding  where  they 
were  not  so  before:  but,  according  to  the  plaintiiTs 
aigument,  nothing  need  appear,  on  the  pleadings  or  the 
proof,  of  the  composition  at  all ;  he  would  merely  plead 
and  prove  his  nonpayment  for  the  requisite  period, 
unless,  indeed,  some  distinction  is  to  be  made  between 
compositions  and  simple  nonpayment;  and  how  that 
can  be  reconciled  with  the  plain  reading  of  the  statute, 
I  confess  I  cannot  understand. 

In  conclusion,  therefore,  I  think  the  defendant's  con- 
struction is  that  which  the  preamble  unequivocally 
points  to,  which  the  words  of  the  enacting  part  will 
alone  bear,  and  according  to  which  the  statute  has  a 
sensible  and  important  operation,  affording  an  apt  re- 
medy to  a  real  grievance,  although  it  does  not  alter  the 
principles  of  tithe  law,  nor  place  tithes  in  all  respects  on 
such  a  footing  as  many  tithe  payers  may  desire.  I, 
therefore,  think  this  rule  should  be  discharged. 

Williams  J.  This  case  comes  before  us  upon  a 
motion  for  a  new  trial,  made  in  consequence  of  an 
alleged  misdirection  of  my  brother  Rolfe^  upon  an  issue 
to  try  ^whether  a  certain  district  was  exempt  from 
the  payment  of  tithes.  It  is  unnecessary,  however,  to 
refer  to  the  report  with  any  particularity,  because  the 
question  comes  shortly  to  this :  whether  the  fact  of  non- 
payment of  tithes  for  any  length  of  time,  since  the  pass- 
ing of  Stat.  2  &  S  fV.4!,  c.  100.,  is  or  is  not,  without 
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Vokmeir.     more,  a  legal  ground  of  exemption  :  and  that  obviously 
*       resolves  itself  into  the  true  construction  of  that  statute. 


Fuu>wBs  Before  adverting  more  minutely  to  its  provisions,  I 

Cl4t.  thmk  it  convenient  and  requisite  to  consider  the  state  of 
the  law  before  the  passing  of  that  act ;  the  mischiefs 
then  existing und  to  be  remedied. being,  as  I  think,  not 
immaterial  in  forming  a  judgment  upon  it  In  this  re- 
spect I  agree  with  the  opinion  expressed  in  a  judgment 
pronounced  elsewhere,  which  I  shall  hereafter  notice, 
though  from  the  whole  view  of  this  statute  taken  therein 

1  feel  myself  compelled  to  differ. 

Now  I  presume  it  to  be  undeniable  that  the  policy  of 
the  law  has  been  (and  in  latter  times  more  especially) 
to  infer  the  right,  where  practicable,  from  actual  user 
and  enjoyment,  and  the  contrary.  In  the  case  of  rights 
of  common,  of  rights  of  way,  of  rights  to  lights  and  to 
water,  from  the  exercise  of  each  respectively  the  pre- 
sumption of  a  legal  origin  has  been  from  time  to  time 
made,  and  therefore  made  (according  to  Lord  Mansfield^ 
who  had  a  large  share  in  the  establishment  of  this  doc- 
trine, and  who  went  the  length  of  sajing,  in  Eldridge  v. 
Knott  [a\  that  a  jury  should  presume  any  thing  in 
favour  of  possession)  because  it  is  for  the  furtherance  of 
justice  and  for  the  sake  of  peace  where  there  has  been  a 
long  exercise  of  an  adverse  right  In  like  manner,  e 
converso,  from  non  user,  and  more  especially  from  ad- 
verse  user,  a  conclusion  against  the  right  arises.  And 
in  all  these  cases  the  object  has  been  eifected,  until  stat 

2  &  3  rK  4.  c.  71.,  by  recommending  the  jury  to  find, 
in  each  case,  such  legal  origin  as  was  adapted  to  the 
establishment  of  the  right     To  that  act  it  is  not  neces- 

(a)  1  Cowp.  815. 
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sary  further  to  allude,  than  to  state  that,  far  from  in-  Queen*$  Bem^ 

validating  the  principle  and  practice  above  described,  it    ^ 

was  introduced  with  the  avowed  object,  and,  as  it  was  F^m^wis 
supposed,  with  the  necessary  e£Pect,  of  fortifying  and  ^i^^* 
confirming  it  And  the  course  pursued  for  the  purpose 
is  to  make  certain  specified  periods  of  time,  under  cer- 
tain restrictions,  conclusive  upon  the  subject,  instead  of 
being,  as  theretofore,  evidence  merely  to  be  submitted  to 
a  jury  to  warrant  them  in  finding  a  legal  origin  of  the 
rights  respectively.  And  this  statute,  so  recognbiiig 
the  principle  and  practice  above  described,  passed  at  the 
same  time  in  effect  (one  week  only  intervened)  as  the 
statute  upon  the  construction  of  which  we  are  called 
upon  to  decide.  One  exception,  and  one  only,  so  far 
as  I  am  aware,  to  the  general  rule,  that  enjoyment  is  the 
foundation  of  right,  existed  in  the  case  of  tithes.  In 
that,  nonpayment  of  tithes  by  a  layman,  without  more, 
for  any  length  of  time,  no  matter  how  far  carried  back, 
instead  of  leading  to  am/  conclusion  that  the  forbearance 
had  existed  by  reason  of  the  non-existence  of  right,  was 
deemed  to  be  utterly  and  absolutely  immaterial.  Into 
the  weight  and  cogency  of  the  legal  reasons  by  which 
this  doctrine  is  maintained  I  do  not  feel  it  to  be  neces- 
sary for  me  to  enter  further  than  to  remark  that,  what- 
ever effect  those  reasons  are  calculated  to  produce  upon 
the  mind  of  a  lawyer,  they  were  little  understood  ge- 
nerally, and  that  this  anomaly  had  long  been  felt  as  a 
serious  grievance  by  the  great  body  of  the  people  of  this 
country.  In  this  state  of  things,  the  statute  in  question 
passed.  And  I  would  here  notice,  as  shewing  the 
course  and  tendency  of  legislation,  that  in  the  same 
volume  of  the  statutes  are  to  be  found  no  fewer  than 
thirteen  acts  of  parliament  to  which  is  prefixed  this 
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general  title,  ^^  acts  for  making  compensation  or  allot* 
mentSi  and  for  extinguishing  tithes  "  in  divers  parishes 
and  places. 

Now  this  statute  is,  I  presume,  unquestionably  re- 
medial. Such,  however,  I  feel  myself  bound  to  consider 
it.  And,  in  the  construction  of  such  a  statute,  what  the 
office  or  duty  of  the  Court  is,  I  shall,  also,  assume  to 
be  so  well  known  that  the  parade  of  citation  of  autho- 
rities  may  well  be  dispensed  with.  If,  however,  any 
reference  upon  such  a  subject  be  requisite,  the  rule  of 
construction  will  be  found  in  Com.  Dig,  Parliament^ 
(R  IS.).  In  the  case  of  Salkeld  v.  Johnston  {a)  (already 
referred  to),  before  Vice  Chancellor  Wigram  (that  case, 
however,  being  in  the  opinion  of  the  learned  Judge, 
according  to  the  report,  so  different  from  the  present 
that  he  did  not  deem  it  necessary  to  wait  for  the  deci- 
sion of  this),  very  considerable  though  not  exclusive 
reliance  seems  to  be  placed  upon  the  limited  nature  of 
the  preamble.  And  that  the  preamble  may  well  be 
resorted  to  for  assistance  in  the  exposition  of  doubtful 
words  in  the  enacting  clause  must  of  course  be  con- 
ceded. But  that  the  enacting  clause  may  be  carried 
beyond  the  preamble,  if  words  be  found  in  the  former 
strong  enough  for  the  purpose,  I  shall  assume  to  be 
equally  undisputed.  And  upon  this  point  also,  as  be- 
fore, I  shall  content  myself  by  referring  generally  to 
the  same  book,  title  Parliament y  (R  11.).  And  here,  in 
entering  upon  the  construction  of  this  remedial  act,  I 
must  observe,  once  for  all,  that  I  deem  it  the  duty  of 
the  Court  to  consider,  not  by  how  small  an  operation 
and  effect  given  thereto  the  meaning  of  the  words  may 


(a)  1  ITorr,  196. 
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possibly  be  satisfied,  but  how  large  an  interpretation,  Queen's  Bench, 

consistently  with  the  language,  may  be  allowed;  not  * 

how  little,  but  how  much.  Fklwwis 

V. 

The  preamble  is  as  follows.  "  Whereas  the  expence  Cla^« 
and  inconvenience  of  suits  instituted  for  the  recovery  of 
tithes  may  and  ought  to  be  prevented,  by  shortening 
the  time  required  for  the  valid  establishment  of  claims 
of  a  modus  decimandi,  or  exemption  from  or  discharge 
of  tithes."  Then  comes  the  enactment:  "  that  all  pre- 
scriptions and  claims  of  or  for  any  modus  decimandi,  or 
of  or  to  any  exemption  from  or  discharge  of  tithes,  by 
composition  real  or  otherwise,  shall  in  cases  where  the 
render  of  tithes  in  kind  shall  be  hereafter  demanded 
by  our  said  lord  the  King,  his  heirs  or  successors,  or 
by  any  Duke  of  Cornwall^  or  by  any  lay  person,  not 
being  a  corporation  sole,  or  by  any  body  corporate  of 
many,  whether  temporal  or  spiritual,  be  sustained  and 
deemed  good  and  valid  in  law,  upon  evidence  shewing, 
in  cases  of  claim  of  a  modus  decimandi,  the  payment  or 
render  of  such  modus,  and  in  cases  of  claim  to  exemp- 
tion or  discharge  shewing  the  enjoyment  of  the  landf 
without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof,  for  the  full  period  of  thirty  years 
next  before  the  time  of  such  demand." 

Now  here  two  distinct  subjects  are  mentioned,  "  modus 
decimandi,"  and  '^  exemption  or  discharge  "  for  the  time 
specified.  What  is  there  (as  suggested)  which  refers  to 
the  single  case  of  lands  formerly  in  the  hands  of  one  of 
the  greater  monasteries,  or  to  prove  that  the  nonpayment 
from  which  the  exemption  is  to  arise  is  applicable  to  such 
lands  only  by  further  shewing  that  those  lands  were  tithe 
free,  when  in  the  hands  of  the  monastery  ?  There  is  no 
such  allusion,  nothing  to  restrain  the  generality  of  the 
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application,  or  to  point  to  the  particular  case.  Again,  it 
is  provided  that,  in  the  case  of  the  modus,  that  may  be 
defeated  by  payment  of  tithe,  or  variation  "  in  amount, 
quality,  or  quantity  from  the  modus  claimed"  before 
the  said  thirty  years ;  and,  in  the  case  of  claim  to 
exemption  or  discharge  from  tithes,  that  also  may  be 
defeated  by  shewing  payment  of  tithe  or  money  in  lieu 
thereof  before  the  said  period.  Then  follows,  as  to 
each,  this  provision,  "  unless  it  shall  be  proved  that 
such  payment  or  render  of  modus  was  made  or  enjoj/- 
ment  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing." 
Here  (as  throughout)  the  two  subjects,  ^'  modus  deci- 
mandi "  and  ^^  exemption  or  discharge  "  generally  by 
nonpayment,  are  kept  perfectly  separate;  and  each  is 
distinctly  recognised.  To  what  can  the  words  '^  enjoy- 
ment had "  refer  ?  Certainly  not  to  the  payment  of  a 
modus,  or  any  other  payment,  without  an  utter  per- 
version of  the  ordinary  sense  of  the  words.  Payment  is 
not  enjoyment  But  to  the  holding  of  lands  free  and 
exempt  from  tithes  it  may  refer :  and  that  the  latter  is 
the  sense  of  those  words  seems  to  me  plain  from  this, 
that  ^'  shewing  the  enjoyment  of  the  land,  without  pay- 
ment or  render  of  tithes,"  is  the  very  language  before 
used  in  describing  the  exemption,  and  what  is  necessary 
to  constitute  it. 

Then  follow  two  other  paragraphs,  which  it  is  not 
necessary  to  set  out  at  length,  one  declaring  that  the 
claim  of  modus  decimandi,  or  of  exemption  from  or  dis- 
charge of  tithes,  shall  be  deemed  absolute  and  inde- 
feasible if  the  proof  in  support  of  it  shall  be  carried 
back  sixty  years,  and  the  other  declaring  upon  what 
evidence  the  claim  of  a  modus  decimandi,  or  of  exemp- 
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tion  from  or  discharge  of  tithes,  shall  be  valid  and  Qm«»*»  Bench. 
indefeasible,  when  the  demand  of  tithes  in  kind  shall  ' 

be  made  by  a  corporation  sole,  viz.  "  evidence  shewing  F"^^«« 
such  payment  or  render  of  modus  made  or  enjoyment  Clat. 
had,  as  is  hereinbefore  mentioned,  applicable  to  the 
nature  of  the  claim,"  for  the  period  of  two  incum- 
bencies, and  three  years  of  a  third  incumbency;  with 
an  addition  to  this  period  in  certain  cases.  Thus  the 
nature  of  the  proof  applicable  to  the  support  of  a  "  mo- 
dus decimandi"  and  of  the  proof  applicable  to  the  sup- 
port of  an  ^^  exemption  from  or  discharge  of  tithes  "  is 
kept  distinct  throughout  the  enacting  clause;  and  ^'  the 
enjoyment  of  the  land,  without  payment  or  render  of 
tithes,  money,  or  other  matter  in  lieu  thereof,"  for  the 
period  of  time  applicable  to  the  case,  is  made  the  only 
requisite  for  establishing  the  claim  of  exemption  or  dis- 
charge, assuming  always  that  such  enjoyment  has  not 
been  had  by  consent  or  agreement  by  deed  or  writing. 

It  is  observable  also,  throughout,  that,  when  those 
matters  are^pecified  which  are  to  avoid  the  conclusions 
above  mentioned,  the  render  of  tithes  in  kind,  or  varia- 
tion *^  in  amount^  quality^  or  quantity  "  is  pointed  out  as 
the  answer  in  the  case  of  modus ;  but  to  the  conclusion 
arising  from  nonpayment  "  the  render  or  payment  of 
tithes,  or  of  money  or  other  matter  in  lieu  thereof,'*  alone, 
is  mentioned,  such  variation  in  amount,  &c.,  being  ob- 
viously applicable  and  appropriate  in  the  case  of  a  modus, 
but  inapplicable  wholly  to  the  case  of  exemption  de- 
pending entirely  upon  nonpayment.  In  such  latter  case, 
accordingly,  the  mention  of  variation  in  amount,  &c., 
is  omitted  altogether. 

Seeing,  therefore,  that  the  enacting  clause  embraces, 
not  by  implication  necessary  or  other,  but  in  express 
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terms,  two  distinct  cases  of  exemption  from  the  payment 
of  tithes  in  kind,  the  one  being  a  modus  decimandi,  the 
other  depending  upon  nonpayment,  and  that  only,  and, 
moreover,  that  a  mischief  (before  alluded  to)  requiring 
a  remedy  is  clearly  within  the  latter,  I  think  it  is  an 
unsound  rule  of  construction  to  import  from  the  pre- 
amble limitations  and  restrictions  to  which  no  allusion 
is  in  that  (the  enacting  clause)  made. 

It  is  certainly  true  that,  at  the  commencement  of  the 
enacting  clause,  the  two  cases  of  a  *'  modus  decimandi" 
and  the  '*  exemption  from  or  discharge  of  tithes "  are 
not  made  to  stand  in  contrast  so  distinctly,  and  kept  so 
perfectly  separate,  as  they  are  throughout  the  rest  of 
that  clause.  Exemption  from  tithes  ^'  by  composition 
real,''  it  must  be  admitted,  is  very  different  from  ex- 
emption by  nonpayment ;  and,  if  nothing  further  bad 
afterwards  appeared,  the  words  "  or  otherwise,"  after 
what  immediately  precedes  them,  might  have  been  con- 
sidered inadequate  to  express  exemption  by  nonpayment. 
But  the  words  ^'  by  composition  real  '*  are  dropped 
immediately,  and  never  recur  in  connection  with  ex* 
emption,  or  otherwise,  throughout  the  remainder  of  that 
clause.  On  the  contrary,  the  modus  and  total  discharge 
(as  has  been  already,  at  too  much  length  perhaps,  ob- 
served) are  manifestly  distinguished  ;  the  words  *^  pay- 
ment" "or  enjoyment  had,"  which,  to  my  apprehen- 
sion so  clearly  mark  that  distinction,  occurring  not  less 
than  five  times  in  the  course  of  the  section.  Whatever 
uncertainty,  therefore,  the  use  of  inappropriate  or  am- 
biguous expressions  at  the  outset  may  create,  that,  as 
it  seems  to  me,  is  amply  cleared  up  afterwards. 

A  good  deal  has  been  said  upon  the  subject  of  "  ex- 
pence,"  mentioned  in  the  preamble;  and  as  to  what 
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expence  that  necessarily  refers  to.     As  to  this,  it  may   Owen's  Bench. 

be  observed,  first,  that,  if  the  remarks  on  this  head  be  1__ 

well  founded,  they  only  tend  to  shew  that  the  preamble  F«llowm» 
is  more  limited  than  the  enactment,  a  point  already  ad-  Clay. 
verted  to ;  and,  next,  that  the  application  of  the  expence 
to  a  particular  species  of  proof  is,  in  a  great  degree, 
conjecture  only.  What  is  there,  I  must  again  ask,  in 
the  act  to  shew  that  the  expence  therein  mentioned 
must  mean  the  expence  incurred  in  shewing  either  that 
the  lands  in  respect  of  which  exemption  is  claimed 
formerly  belonged  to  one  of  the  greater  monasteries,  or 
the  expence  in  proving  that  those  lands  were  tithe 
free  when  in  the  hands  of  such  greater  monastery,  or 
especially  that  it  must  refer  necessarily  to  the  latter  ? 

It  has  been  observed,  also,  that  it  is  with  time  that 
the  statute  has  to  do.  I  am  not  aware  that  this  pro- 
position, if  conceded,  affects  the  inference  either  way. 
It  is  certain  that  the  statute  does  regard  time,  throughout 
the  whole  of  its  provisions,  in  this  respect,  that  it  defines 
the  period  during  which  the  payment  of  a  modus  shall 
constitute  it  a  defence  to  the  demand  of  tithe,  and  the 
period  during  which  nonpayment  shall  be  a  defence 
also,  unless  each  shall  be  met  by  such  countervailing 
evidence  applicable  thereto  as  is  therein  specified. 

I  am  not  aware  that  any  other  section  has  been 
brought  under  notice  and  consideration,  except  the 
seventh.  "  And  be  it  further  enacted.  That  in  all  actions 
and  suits  to  be  commenced  after  this  act  shall  take  effect 
it  shall  be  sufficient  to  allege  that  the  modus  or  exemp- 
tion or  discharge  claimed  was  actually  exercised  and 
enjoyed  for  such  of  the  periods  mentioned  in  this  act  a 
may  be  applicable  to  the  case;  and  if  the  other  party 
shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 

z  3 


SS4 


Q.B.    HILARY  VACATION, 


Volume  IF. 
1843. 

Fkllowbs 
Clat. 


disability,  contract,  agreement,  deed,  or  writing  herein 
mentioned,  or  any  other  matter  of  fact  or  oF  law  not 
inconsistent  with  the  simple  fact  of  the  exercise  and  en- 
joyment of  the  matter  claimed,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall  not  be  received  in  evi- 
dence on  any  general  traverse  or  denial  of  the  matter 
claimed." 

I  am  at  a  loss  to  discover  what  there  is  in  this  section 
contrary  to  the  view  above  taken.  It  seems  to  me  that 
modus  and  exemption  are  here  also  kept  distinct,  as 
having  a  different  meaning ;  except,  indeed,  we  could  be 
prepared  to  hold  that  the  words  ^^  exemption  or  dis- 
charge'' are  surplusage,  and  that  modus,  exemption 
and  discharge  mean  the  same  thing,  and  that,  too, 
when  in  the  first  and  principal  section  they  are  so  used 
as  necessarily  to  imply  a  different  meaning. 

It  seems  to  me  that  the  object  of  this  (the  seventh) 
section  is  to  point  out  the  manner  in  which  the  defence 
to  a  claim  of  tithes  is  to  be  set  up,  and,  also,  how  the 
claimant  of  tithes  is  to  avail  himself  of  the  answer  in 
each  case  (before  suggested  in  the  first  section)  to  such 
defence ;  but  that  the  question  of  what  is  to  be  a  de- 
fence to  the  claim  of  tithes  is  absolutely  untouched  and 
left  to  stand,  as  it  does,  wholly  upon  the  true  interpre- 
tation of  the  first  section. 

I  think  therefore  that  there  should  be  a  new  trial.  I 
say  so,  however,  with  deference  to  the  opinion  of  the 
learned  Baron  expressed  at  the  trial,  and  above  all  to  the 
matured  and  deliberate  judgment  of  my  two  learned 
brothers,  from  whom  I  cannot  differ  without  the  greatest 
reluctance. 
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'    Patteson  J.    This  was  a  feigned  issue  under  stat  QMeen^s  Bench. 

6  &  7  fK  4.  c.  71.  5.  46.,  to  try  whether  certain  lands  of    '_ 

the  plaintiff  were  exempt  or  discharged  from  the  pay-      Fellowes 
ment  of  tithes  to  the  defendant,  the  incumbent  of  the         Clat. 
parish. 

At  the  trial  before  Mr.  Baron  Bolfe  the  plaintiff 
proved,  to  the  satisfaction  of  the  jury,  that  no  tithes  had 
been  paid  for  two  incumbencies  and  three  years  of  a 
third  incumbency,  together  reaching  backwards  sixty 
three  years,  and  contended  that  such  evidence,  without 
more  explanation,  entitled  him  to  a  verdict  under  the 
provisions  of  stat.  2&  3  W.  ^.  c.  100.  s.  I.  The  learned 
Judge,  however,  required  him  to  go  farther,  and  to  shew 
by  evidence  to  what  legal  groutid  of  exemption  or  dis- 
charge he  applied  the  fact  of  nonpayment ;  and,  for  want 
of  any  such  evidence,  directed  a  verdict  to  be  entered 
for  the  defendant,  giving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him. 

A  rule  nisi  having  been  granted,  the  case  was  argued 
at  the  sittings  after  Trinity  term,  1841,  and  again  a 
second  time  in  Trinity  term,  1842.  Upon  the  first 
argument,  some  questions  were  raised  as  to  the  effect  of 
the  evidence.  On  the  part  of  the  plaintiff,  it  was  con* 
tended  that  there  was  evidence  of  a  composition  real  to 
go  to  the  jury,  although  that  question  was  not  left  to 
them  by  the  learned  judge.  I  do  not,  however,  think 
that  there  was  any  such  evidence,  independent  of  the 
mere  fact  of  nonpayment;  and  the  sufficiency  of  that 
fact  is  the  point  in  the  cause.  On  the  part  of  the  de- 
fendant it  was  contended  that  the  jury  were  wrong  in 
finding  the  nonpayment  for  sixty  three  years  from  the 
evidence  adduced.  But  here,  again,  I  am  of  opinion 
that  the  jury  were  warranted  in  coming  to  the  con* 
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elusion  at  which  they  arrived :  and  therefore  the  whole 
case  depends  on  the  ruling  of  the  learned  Judge  as  to 
the  construction  of  stat.  2  &  S  7F.  4.  c.  100. 

Before  that  act,  it  is  clear  that  no  layman  could  pre- 
scribe in  non  decimando :  proof  of  nonpayment  for  any 
time,  however  long,  of  itself  established  nothing :  it  was 
necessary  to  shew  a  legal  origin  of  such  nonpayment* 
In  the  case  of  modus  it  was  necessary  to  shew  an 
uniform  payment  from  time  immemorial,  and  such  a 
payment  as  was  not  open  to  any  objection  in  law.  In 
case  of  exemption  or  discharge  as  abbey  lands,  it  was 
necessary  to  shew  that  the  lands  did  belong  to  one  of 
the  greater  monasteries,  and  that  they  were  held  by  the 
monastery  discharged  of  tithes;  which  latter  fact  was 
usually  proved  by  evidence  of  nonpayment  in  modem 
times,  thereby  raising  the  presumption  that  no  tithes 
were  paid  by  the  monastery,  but  liable  to  be  rebutted 
by  terriers  and  a  variety  of  documentary  or  other  evi- 
dence. The  mere  fact  that  the  lands  were  abbey  lands 
was  not  of  itself  sufficient,  because  they  might  have  come 
into  the  hands  of  the  abbey  long  after  time  of  memory, 
and  possibly  very  shortly  before  the  dissolution  of  the 
abbey.  It  was  therefore  necessary  to  shew  that  the 
abbey  held  them  discharged  from  tithes :  and  that  could 
only  be  by  prescription  in  non  decimando  (which  it  was 
competent  to  an  ecclesiastical  body  to  set  up),  or  by 
bull  acted  on  by  nonpayment.  The  circumstance  of  no 
tithes  being  rendered  for  the  lands  by  the  abbey  raised 
the  presumption  that  they  had  always  been  in  the  hands 
of  the  abbey,  at  least  before  time  of  memory :  and  that 
circumstance,  of  no  tithes  being  rendered  by  the  abbey, 
was  inferred  from  the  non-render  since  the  dissolution. 
No  one  can  fail  to  see  that  evidence  might  be  adduced 
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of  various  kinds  by  which  such  presumptions  and  infer-  QuserCs  Bench. 

ences  might  be  defeated.     In  the  case  of  composition  * 

real,  it  was  necessary  to  shew  that  a  deed  of  the  or-      ^■'•w^m 
dinary,  patron  and  incumbent  had  existed  before  stat.         ^^^* 
13  Eliz.  Cn  10.,  either  by  production  of  the  deed,  or  by 
some  other  evidence  independent  of  the  mere  nonpay- 
ment of  tithes.     But  nonpayment  was  required  to  be 
proved  also,  in  order  to  shew  that  the  deed  was  acted 
upon :  and  of  course,  the  greater  the  length  of  time  to 
which  the  nonpayment  extended,  the  stronger  was  the  evi- 
dence.    In  all  instances,  therefore,  the  length  of  time 
during  which  there  had  been  pay mentof  an  alleged  modus, 
or  nonpayment  of  any  thing,  was  a  raateriaUngredient  in 
the  case,  though  by  no  means  the  only  one.     It  is  ob- 
vious that  great  expense  and  inconvenience  attended  the 
proof  of  such  payment  or  nonpayment  for  a  long  series 
of  years,  which  could  not  be  avoided  without  great  risk 
of  the  case  being  broken  down  by  terriers  and  other 
evidence.     On  the  other  hand,  the  expense  and  incon- 
venience of  shewing  a  modus  not  to  be  rank,  or  of 
proving  lands  to  have  been  abbey  lands,  or  a  deed  of 
composition  to  have  existed,  was  usually  slight,  and  was 
wholly  unconnected  with  length  of  time.     Under  these 
circumstances,    the  statute  2  &*3  W.  4<.  c.  100.  passed. 
The  preamble  was  in  these  words.     "  Whereas  the  ex- 
pence  and  inconvenience^of  suits  instituted  for  the  reco- 
very of  tithes  may  and  ought  to  be  prevented,  by  short- 
ening the  time  required  for  the  valid  establishment  of 
claims  of  a  modus  decimandi,  or  exemption  from  or  dis- 
charge of  tithes."     Taking  the  whole  preamble  together, 
it  seems  clear  that  the  act  of  parliament  was  made  in 
ease  of  defendants  in  suits  instituted  for  the  recovery  of 
tithes,  though  the  first  words  of  it  would  lead  one  to 
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Vohtme  IK     suppose  it  was  made  for  the  benefit  of  plaintiffs.     By 

[ this  preamble   it    appears   that  the   mischief  contem- 

FkLLowBs  plated  was  **  expence  and  inconvenience ;  *  and  the  re- 
Clat.  medy  proposed  was  ^*  shortening  the  time  required," 
that  is  required  by  law  in  pleading  and  proof.  Now 
the  remedy  proposed  is  not  applicable  to  the  mischief^ 
except  so  far  as  it  was  occasioned  by  the  length  of  time 
required.  In  regard  to  a  modus  decimandi,  it  has  been 
shewn  that  great  length  of  time  was  required  as  the 
essential  part  of  the  case,  and  was  the  occasion  of  great 
expence  and  inconvenience ;  so  also  was  it  in  regard  to 
exemption  from  or  discharge  of  tithes :  and  such  length 
of  time  was  in  effect,  though  not  in  form,  or  by  way  of 
express  allegation,  required  as  an  essential  part  of  the 
case  even  in  pleading ;  for,  if  the  plea  of  Nil  debet  had 
been  expressed  in  full,  it  would  have  been  that  the 
modus  had  been  paid  from  time  immemorial,  or  that  the 
lands  were  abbey  lands  and  were  at  the  time  of  the  dis- 
solution of  the  monastery  held  discharged  from  tithes; 
which  discharge,  as  has  been  shewn,  could  only  be  by 
the  lands  having  been  in  the  hands  of  the  monastery 
immemorially  and  never  having  paid  tithes,  or  by  bull 
and  like  nonpayment.  In  the  case  of  composition  real, 
indeed,  time  was  not  so*much  of  the  essence  of  the  case. 
Yet  even  there  it  was  necessary  to  shew,  not  only  that  a 
deed  of  composition  real  had  been  executed  by  the 
proper  parties  before  stat.  13  Eiiz.  c.  10.,  but  that  it  had 
been  acted  upon ;  and  proof  of  nonpayment  was  usually 
given  as  a  means  of  shewing  that  the  composition  real 
had  been  acted  upon.  The  mischief  and  the  remedy 
contemplated  in  the  preamble  of  the  statute  were  there- 
fore in  every  respect  applicable  to  the  case  of  a  modus 
and  to  exemption  and  discharge  as  abbey  lands,  and. 
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although  only  incidentally  and  collaterally  to  the  case  (Queen's  Bench. 

of  a  composition  real,  yet  sufficiently  so  to  have  a  plain  1_ 

and  obvious  operation.  Fh-loww 

It  is  admitted  that  the  preamble  of  an  act  may  be  C^^*"- 
legitimately  used  to  ascertain  and  fix  the  subject  matter 
to  which  the  enacting  part  is  to  be  applied,  and  even  in 
some  cases  to  control  and  cut  down  the  enacting  part. 
But  the  former  use  of  it  only  is  required  on  the  present 
occasion;  and  no  doubt  can  be  entertained  as  to  the 
propriety  of  such  use. 

Such  then  being  the  apparent  intention  of  the  legis- 
lature,  as  disclosed  by  the  preamble,  one  would  expect 
to  find  that  the  enacting  clause  would  be  confined  to 
the  subject  of  length  of  time  required,  and  would  leave 
untouched  other  legal  requisites,  if  any,  as  well  with 
respect  to  modus  as  to  exemption  and  discharge.  Ac- 
cordingly, we  find  the  act  wholly  silent  as  to  rankness 
in,  or  other  objection  in  law  to,  a  modus,  as  to  the  fact 
of  lands  having  been  abbey  lands,  and  as  to  the  exist- 
ence, before  Stat.  IS  Eliz.c.  10.,  of  a  deed  of  composition 
real.  The  first  section  enacts  :  ^^  That  all  prescriptions 
and  claims  of  or  for  any  modus  decimandi,  or  of  or  to 
any  exemption  from  or  .discharge  of  tithes,  by  composition 
reed  or  otherwise^  shall "  *^  be  sustained  and  be  deemed 
good  and  valid  in  law,"  and,  in  the  subsequent  part, 
*^  shall  be  absolute  and  indefeasible,"  upon  evidence 
shewing  the  payment  or  nonpayment  for  certain  specified 
lengths  of  time;  that  is,  that  immemorial  usage  shall 
not  be  required,  but  proof  for  the  specified  lengths  of 
time  shall  be  sufficient,  notwithstanding  any  proofs  docu* 
mentary  or  other  antecedent  to  such  times.  This  is  per- 
fectly clear  with  regard  to  modus,  and  surely  leaves  any 
question  of  rankness  or  other  objection  in  law  untouched. 
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With  respect  to  exemption  or  discharge^  it  speaks  not 
of  them  generally,  but  "  by  composition  real  or  other- 
voise^^  that  is,  by  some  other  means  then  known  to  the 
law,  as  by  the  lands  having  been  abbey  lands  and  held 
discharged.  The  word  "otherwise"  cannot  surely  be 
construed  to  introduce  an  entirely  new  ground  of  exemp- 
tion wholly  unknown  to  the  law ;  but  the  only  legitimate 
meaning  of  the  words  must  be  that  exemption  from  or 
discharge  of  tithes  on  any  legal  ground  shall  be  sus- 
tained and  deemed  good  and  valid  and  indefeasible 
upon  evidence  of  nonpayment  for  a  certain  length  of 
time,  instead  of  the  length  of  time  formerly  required. 
Still  the  claim  must  be  such  as  the  law  recognizes  when 
shewn  to  have  been  acted  on  for  the  specified  length  of 
time;  that  is,  it  must  be  shewn  to  have  reference  to 
composition  real  or  some  known  legal  ground  of  exemp- 
tion or  discharge.  If  it  be  not  proved  to  be  such  a 
claim,  then  it  is  not  a  claim  to  exemption  or  discharge 
by  composition  real  or  otherwise  within  the  meaning  of 
this  act,  but  a  claim  to  exemption  or  discharge  by  some 
other  thing  or  cause,  or  some  other  ground  entirely  new 
and  unheard  of  before  this  act. 

The  plaintiff,  therefore,  in  this  issue  is  driven  to  con- 
tend, not  that  proof  for  the  specified  length  of  time 
raises  the  presumption  of  some  legal  ground  of  exemp- 
tion, for  then  it  would  be  uncertain  whether  the  pre- 
sumption be  that  the  lands  were  abbey  lands  held 
discharged,  or  that  there  was  a  composition  real,  and, 
if  either  were  presumed^  evidence  might  be  given  to  re- 
but such  presumption ;  but  that  the  act  has  introduced  a 
new  ground  of  exemption,  namely,  nonpayment  for  the 
specified  length  of  time.  To  hold  this  would,  as  it  ap- 
pears to  me,  be  to  reject  entirely  the  preamble  of  the  act, 


VI.  VICTORIA.  841 

and  the  words  in  the  enacting  part  ^^  by  composition  real  QueerCs  Bench. 
or  otherwise;"  which  I  do  not  feel  justified  in  doing.        . 

It  was  contended  for  the  plaintiiF  that  holding  it  Fellowis 
necessary  still  to  prove  a  deed  of  composition  where  Clat. 
that  is  the  supposed  ground  of  exemption  would  be  to 
defeat  the  obvious  intention  of  the  act,  because  it  would 
be  to  require  proof  anterior  to  stat.  13  Eliz.  c,  10.  But 
this  argument  confounds  the  proof  of  a  fact  existing 
before  that  year  with  proof  of  length  of  time  of  nonpay- 
ment, matters  which  are  perfectly  distinct  and  uncon- 
nected. It  was  contended,  also,  that  the  very  exception 
in  the  act,  unless  it  shall  be  proved  that  such  *^  enjoy- 
ment **  (i.  e.  without  payment)  was  ^^  had  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing,"  shewed  that  a  new  ground  of  exemp- 
tion was  intended  to  be  introduced,  namely,  mere  length 
of  time,  which  ought  to  have  such  a  qualification,  and 
to  which  such  a  qualification  would  be  applicable; 
whereas  it  would  be  wholly  inapplicable,  if  proof  of  a 
deed  of  composition  or  of  the  lands  being  abbey  lands 
were  still  required.  But  the  answer  is,  that  such  quali- 
fication would  still  be  applicable,  inasmuch  as  length  of 
time  was  the  medium  of  proof  that  the  composition  real 
had  been  acted  on,  or  that  the  abbey  lands  were  held 
discharged ;  and,  therefore,  length  of  time  did  enter  into 
each  case,  and  the  shortening  it  might  operate  in  all 
cases ;  and  the  qualification  was  introduced  in  order  to 
prevent  nonpayment,  arising  from  private  arrangements 
with  individuals  binding  only  on  themselves,  from  being 
set  up  as  adverse  enjoyment 

Another  argument  for  the  plaintifi^  is  deduced  from 
the  language  of  the  seventh  section,  which  provides 
'*  that  in  all  actions  and  suits ''  *^  it  shall  be  sufficient  to 
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allege  that  the  modus  or  exemption  or  discharge  claimed 
was  actually  exercised  and  enjoyed  for  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to 
the  case."  The  operation  of  this  section,  as  regards  the 
pleading  of  a  modus,  is  plain  enough  ;  but  it  is  indeed 
difficult  to  apply  it  to  the  pleading  of  a  claim  of  ex- 
emption or  discharge.  The  section  does  not  say  that  it 
shall  be  sufficient  to  allege  ^*  that  no  tithe  has  been 
rendered  or  paid  for  the  period  mentioned  in  the  act," 
but  ^^that  the  exemption  or  discharge  claimed^  has 
<^been  exercised  and  enjoyed."  Some  exemption  or 
discharge  must  therefore  be  alleged :  and  it  is  difficult 
to  see  how  any  can  be  alleged  without  at  the  same  time 
stating  the  nature  or  ground  of  the  exemption  or  dis- 
charge, that  is,  either  that  the  lands  were  abbey  lands 
held  discharged,  or  that  there  was  a  composition  real, 
adding  that  such  exemption  or  discharge  has  been 
actually  exercised  or  enjoyed  for  the  period  mentioned 
in  the  act.  And,  if  the  ground  of  exemption  or  dis- 
charge be  necessarily  stated  in  the  plea,  surely  it  may 
be  traversed.  Before  this  act,  as  has  been  already 
observed,  the  exercise  or  enjoyment  need  not  have  been 
stated  in  pleading;  nor  is  it  at  all  clear  that  this  act 
does  away  with  the  plea  of  Nil  debet,  or  makes  it  neces- 
sary to  plead  specially :  and  whether  the  new  rules  do 
or  do  not  make  it  necessary  need  not  now  be  discussed. 
At  all  events,  the  seventh  section  professes  to  give  the 
power  of  pleading  something  in  a  special  form  which, 
when  pleaded,  is  not  to  be  capable  of  being  answered  in 
a  replication  by  alleging  any  thing  which  occurred  in  the 
intermediate  time  after  the  dissolution  of  the  monastery 
or  the  date  of  the  deed  of  composition,  as  before  the 
act  it  might  have  been  answered  in  evidence.     In  effi?ct. 
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this  is  what  is  gained  by  the  act ;  namely  that,  as  far  as  Q*ieen*s  Bench. 

regards  usage  or  length  of  time,  the  last  sixty  or  sixty  . 

three  years  only  shall  be  looked  to.  Fellowm 

It  is  true  that  the  strongest  proof  of  the  usage  for  ^'•^^• 
that  time  is  required,  and  no  presumption  is  allowed  to 
be  raised  from  a  shorter  usage  (sect.  8) ;  and  so,  afler 
all,  the  benefit  to  a  person  resisting  the  payment  of 
tithe  may  not  be  very  great.  But  that  is  not  the  ques- 
tion: the  question  is,  what  was  meant  by  the  legisla- 
ture; and  this  we  must  collect  as  well  as  we  can  from 
the  language  of  the  act. 

No  authority  was  cited,  except  an  obiter  dictum  of 
Mr.  Baron  Alderson  in  Thorpe  v.  Mattingley  (a),  which 
merely  shews  that  the  statute  in  question  did  not  apply 
to  that  case,  but  was  no  decision  at  all,  nor  intended  so 
to  be,  upon  the  point  now  before  us.  For  these  rea^ 
son$,  I  am  of  opinion  that  the  ruling  of  the  learned 
Judge  was  right :  and  the  rule  for  a  new  trial  must  be 
discharged. 

I  am  sorry  that  a  difference  of  opinion  exists  in  the 
Court  upon  this  question.  That  diiFerence  arose  upon 
consideration  of  the  first  argument;  after  which  the 
judgment  of  Vice  Chancellor  fVigram  in  the  case  of 
Salkeld  v.  Johnston  {b)  appeared :  and  the  view  which 
that  learned  Judge  has  taken  of  the  question  so  entirely 
coincided  with  my  own  that  I  could  not  but  feel  much 
fortified  by  it ;  and  I  must  say  that  the  second  argu- 
ment, instead  of  shaking,  has  confirmed  the  opinion  I 
originally  formed.  I  feel  strongly  the  weight  of  the  ob- 
servations, and  of  the  authority  of  those  of  the  Court 
from  whom  I  have  the  misfortune  to  differ :  but  they 
fail  to  convince  my  mind  that  I  am  wrong. 

(a)  2  Younge  ^  C.  421.  (6)  1  Hare,  196. 
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accurately  made    by    my  learned   brothers   as   to  the 
FxLLowis      course  of  proceedings  which  has  given  rise  to  the  present 
.  Clat.         question,    nor  recite  the  enactment  which  we   are   re- 
quired to  construe. 

The  plaintiff,  applying  such  of  its  words  as  belong  to 
the  nature  of  his  claim,  asserts  that  he  has  established 
that  claim.  "  My  evidence  "  (he  says)  "  is  admitted  to 
be  good  proof  shewing  an  enjoyment  of  my  land  without 
payment  of  tithes,  money,  or  other  matter  in  lieu  thereof, 
for  the  full  period  required  by  the  statute,  without  con- 
sent or  agreement:  my  claim  to  an  exemption  or  dis- 
charge is  therefore  valid  and  indefeasible." 

The  principle  is  not  time  alone,  but  time  and  ac- 
quiescence. It  is  believed  that  few  persons  have  failed 
to  bring  away  the  impression  from  a  first  perusal  of  the 
act  that  it  designed  these  to  constitute  a  perfect  title. 
But  I  admit  the  propriety  of  scanning  the  enactment 
with  care:  and,  in  doing  so,  I  will  assume  only  thus 
much  to  be  clear,  that  evidence  of  the  enjoyment  of 
land  tithe  free  renders  something  valid  and  indefeasible, 
and  then  proceed  to  enquire  what  that  something  is. 

The  subject  of  that  predicate,  or,  more  simply,  the 
nominative  case  governing  that  verb,  stands  thus  :  *^  all 
prescriptions  and  claims "  *^  of  or  to  any  exemption 
from  or  discharge  of  tithes,  by  composition  real  or 
otherwise."  Prescription  is  a  word  of  known  legal  im- 
port. It  means  pleading  a  certain  title.  The  proof 
of  it  is  a  totally  different  thing ;  and  this  law  has  de- 
clared what  the  proof  shall  be.  It  shall  be  evidence  of 
enjoyment  tithe  free  for  a  certain  number  of  years.  The 
same  remark  may  be  made  on  a  claim  to  exemption  or 
discharge  by  composition  real.     The  law  has  expressly 
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declared,  not  merely  what  evidence  shall  be  sufficieut  Qtteen**  Bench, 

for  establishing  the  claim,  but  that  by  which  the  claim [_ 

shall  be  rendered  valid  and  indefeasible.  If  any  other  F'llowm 
meaning  be .  assigned  to  these  words,  the  enactment  Clay. 
would  either  be  entirely  inoperative,  or  extremely  mis- 
chievous :  inoperative,  if  it  declared  a  right  valid  and 
indefeasible  only  on  condition  of  its  being  proved  so  by 
the  strictest  legal  evidence;  mischievous,  if  its  sole 
effect  is  to  require  proof  of  mere  enjoyment  for  a  much 
longer  period  than  was  necessary  in  the  former  state  of 
the  law. 

I  do  not  feel  myself  called  upon  to  argue  that,  if 
any  *<  exemption  or  discharge "  which  the  landowner 
had  claimed  in  his  declaration  would  have  been  sus- 
tained by  evidence  of  enjoyment,  it  was  equally  compe- 
tent to  him  to  rest  his  case  at  the  trial  on  that  fact  alone, 
without  then  stating  and  proving  any  particular  ground 
of  exemption.  I  am  not  aware  that  any  argument  in 
the  controversy  hinges  on  this  point. 

Having  stated  my  opinion  on  the  sense  of  this  enact- 
ment considered  by  itself,  I  proceed  to  observe  on  the 
reasons  which  have  been  assigned  for  construing  it 
differently.  They  present  themselves  in  a  shape  which 
entitles  them  to  the  most  respectful  attention,  and  has 
led  me  frequently  to  review,  with  the  utmost  diffidence, 
the  conclusion  to  which  I  had  come.  They  have  ap* 
peared  to  my  learned  brothers  so  powerful  and  weighty 
as  to  require  from  them  the  able  judgments  just  pro- 
nounced, and  have  been  deliberately  promulgated  by 
the  eminent  Judge  in  equity  who  has  been  so  oilen 
named.  I  am  happily  spared  the  delicate  task  of  in- 
quiring how  far  the  decision  of  Vice  Chancellor  Wigram 

VOL.  IV.    N.  S.  A  A 


S46 


Q.B.    HILARY  VACATION, 


Fdumeir, 
1843. 

FXLLOWIS 
T. 

Cult. 


in  SaUceld  v.  Johnston  [a)  might  be  binding  on  this 
Court  as  an  authority y  by  his  Honour's  own  statement, 
that  he  should  be  bound  to  come  to  that  decision,  what- 
ever might  be  the  judgment  of  thb  Court  in  the  case 
now  before  us:  for  this  reason,  because  the  facts  of 
the  two  cases  differ  materially,  he  declined  to  postpone 
giving  that  judgment  The  different  opinion,  then, 
which  I  have  formed  and  am  bound  in  the  discharge  of 
my  duty  to  declare,  implies  no  conflict  with  the  judicial 
authority  of  that  learned  and  distinguished  person,  who 
has  but  availed  himself  of  an  opportunity  unnecessarily 
given,  during  the  discussion  of  one  question,  for  pro* 
claiming  his  sentiments  upon  another.  His  acute,  in- 
genious and  practised  mind  cannot  fail  to  throw  light 
on  any  legal  materials  on  which  it  may  choose  to  exer- 
cise its  powers ;  and  we  may  safely  assume  that  nothing 
which  can  be  effectually  urged  will  have  been  omitted 
from  hb  recorded  judgment. 

The  Vice  Chancellor  launches  his  dissertation  by  de- 
scribing, with  accuracy  and  perspicuity,  the  state  of  the 
law  at  the  time  of  passing  Lord  Tenterderi%  Act.  He 
observes  that  there  could  be  no  exemption  from  tithes 
in  the  hands  of  a  layman,  except  by  proof,  first,  that  the 
lands  belonged  to  one  of  the  greater  monasteries  at  the 
time  of  the  dissolution,  and,  secondly,  that  they  were  then 
held  discharged  of  tithe,  which  second  fact  was  proved 
in  practice  by  a  modem  usage  de  non  decimando,  from 
which,  when  not  counteracted  by  evidence  of  a  contrary 
usage  in  earlier  times,  exemption  at  the  time  of  the  dis- 
solution was  inferred.  He  then  sets  forth  the  preamble 
of  the  act :  *^  Whereas  the  expence  and  inconvenience 
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ought  to  be  prevented,  by  shortening  the  time  required * 

for  the  valid  establishment  of  claims  of  a  modus  deci-      FitLowit 
mandi,  or  exemption  from  or  discharge  of  tithes;"  then         Clat. 
recites  the  clause  which  I  have  already  referred  to,  With 
the  two  different  constructions  applied  to  it;  and  de- 
clares that  he  cannot  accede  to  that  insbted  on  by  the 
landowner. 

Three  arguments  are  then  brought  to  bear  against 
the  latter  construction,  drawn  respectively  from  the 
preamble,  the  enacting  clause,  and  a  later  section,  the 
seventh.  It  would  be  unbecoming  to  declare  my  dis- 
sent from  any  of  them,  without  fully  stating  my  rea- 
sons. Bnt,  in  the  first  place,  I  venture  to  suggest  that 
the  first  two  arguments,  according  to  Sir  «Z  Wigranfs 
views,  ought  to  have  been  one.  If  the  enacting  clause 
is  decidedly  favourable  to  the  titheowner's  construc- 
tion, the  preamble  may  be  fairly  called  in  to  aid  that 
construction.  It  is  only  where  the  preamble  is  used  to 
restrain,  control  or  contradict  the  natural  sense  of  the 
enacting  part,  that  it  can  be  consistently  brought  for- 
ward as  independent  of  it.  There  is  something  to 
excite  surprise  in  a  legal  argument  which  resorts  to  the 
whole  bead  roll  of  cases  by  which  preambles  have  been 
held  to  counteract  the  plain  words  of  an  enactment,  and 
then  branches  off  into  the  assertion  that  this  preamble 
only  forwards  its  plain  meaning  and  express  object 
This  is  not  mentioned  by  way  of  criticism  on  the  logical 
arrangement  of  this  able  judgment,  nor  for  the  purpose 
of  arguing  ad  hominem,  but  because,  in  dealing  with 
his  Honour's  deduction  from  the  preamble,  I  must 
presume  that  the  enacting  part  is  considered  as  point- 
ing to  a  contrary  conclusion.     Besides,  some  may  be 
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convinced  by  the  first  argument  who  hold  the  second  to 
be  erroneous :  and  it  is  right  to  shew  that,  in  my  view, 
if  the  second  be  erroneous,  the  first  cannot  prevail* 

For  this  purpose  I  must  assume  that  the  enactment, 
taken  by  itself,  would  enable  the  landowner  to  set  up  his 
enjoyment  of  the  land  tithe  free,  as  establishing  its  ex- 
emption from  tithe.  But  tliis,  it  is  said,  could  never  be 
designed  by  the  legislature,  because  the  preamble  de- 
clares a  completely  difierent  intention.  Its  purpose  was 
merely  to  prevent  the  expence  and  inconvenience  of 
suits  for  tithes,  by  shortening  the  time  requireil  for  the 
valid  establishment  of  a  modus  or  exemption.  The 
learned  Vice  Chancellor  then  asserts  the  cause  of  that 
expence  and  inconvenience  to  be  proclaimed  by  the 
preamble  itself:  ^^  the  cause  was  the  length  of  time 
required  for  the  valid  establishment  of  claims  of  a  modus 
decimandi,  or  exemption  from  or  discharge  of  tithes.*' 
From  the  cause,  he  takes  one  step  farther,  asks  *^  what 
were  the  cases  in  which  expence  and  inconvenience  were 
incurred  ?"  and  answers :  *^  Not  certainly  cases  in  which 
no  legal  claims  of  exemption  from  payment  of  tithes 
might  be  made ;  for  except  in  cases  in  xokich  the  title  to 
the  lands  was  deduced/rom  one  of  the  greater  monasteries^ 
the  enjoyment  of  the  lands,  without  payment  or  render 
of  tithes,  for  any  length  of  time,  was  wholly  imma- 
terial; and  neither  expence  nor  inconvenience  was  or 
could  be  incurred  in  such  cases." 

I  cannot  follow  this  reasoning,  which  declares  length 
of  time  to  be  immaterial  generally  in  cases  of  exemp- 
tion, and  then  shews  a  class  in  which  length  of  time  is 
essential  to  the  exemption.  Again,  I  cannot  agree  in 
the  fact,  unless  modus  is  to  be  struck  out  of  the  clause ; 
for  there  enjoyment  is  all  in  all.    Nor  do  I  possess  any 
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be  both  expensive  and  inconvenient  to  try  from  the  * 

length  of  time  through  which  the  evidence  may  be  Fillowi». 
carried.  The  contrary  was  asserted  in  the  second  argu-  Clat« 
ment,  by  a  very  competent  authority.  I  should  indeed 
have  thought  that  any  right  of  any  description,  originating 
in  very  ancient  times,  the  return  of  Richard  I.  from  the 
Holy  Land,  the  SI  H.  8.,  or  even  the  IS  Eliz^  might 
involve  the  necessity  of  tracing  back  the  actual  mode  of 
enjoyment  through  many  ages.  Where  doubts  are 
raised  as  to  the  identity  of  particular  lands,  or  the 
extent  of  the  tithe-free  boundary,  I  apprehend  that 
actual  enjoyment  might  be  not  only  material  but 
decisive. 

But,  supposing,  always  (as  I  must  again  guard  myself 
by  repeating,  for  the  purpose  of  this  argument)  that  the 
enacting  words  are  clear  for  the  exemption,  I  must  say 
that  there  is  no  line  of  reasoning  so  dangerous  as  that 
which  would  deprive  the  statute  law  of  its  fair  meaning, 
or,  in  other  words,  repeal  an  act  of  parliament,  by  a 
judicial  construction  founded  on  the  mere  fact  that  the 
remedy  provided  is  more  extensive  than  the  evil  to  be 
cured.  It  is  enough  to  say,  in  general  terms,  on  this 
doctrine,  that  the  evil  is  but  the  motive  for  legislation, 
and  the  remedy  may  both  consistently  and  wisely  be 
extended  beyond  the  mere  cure  of  that  evil  to  every 
provision  which  the  most  comprehensive  view  of  the  law, 
the  state  of  manners,  and  of  society  at  large,  may  appear 
to  render  expedient. 

On  the  second  argument,  the  wording  of  the  pre- 
amble itself  was  ingeniously  appealed  to  in  opposition  to 
the  confined  sense  contended  for.  It  does  not  profess 
to  save  expence  in  the  conduct  of  suits  for  the  recovery 

A  A  8 


MO  Q.B.    HILARY  VACATION, 

Vohfime  IV.     of  tithes,  but  declares  that  <'  the  expence  and  incoveni- 

1843* 
*        ence  of  suits"  "ought  to  be  prevented."     The  suits 

y*"^"^^  themselves  are  the  evil  to  be  prevented.  They  will  be 
Clat.  prevented  "  by  shortening  the  time  required  for  the 
valid  establbhment  *'  of  a  modus  or  exemption :  and  that 
time  is  effectually  shortened  by  making  them  depend 
solely  on  actual  exercise  and  enjoyment  for  limited 
periods. 

I  shall  not  now  repeat  my  observations  upon  the  ^i- 
acting  clause  itself.  But  the  Vice  Chancellor  declares 
that  it  leads  him  irresistibly  to  the  opposite  conclusion. 
And  his  first  step  in  this  process  is,  that  modus  and 
exemption  are  spoken  of  together.  He  then  asks, 
"  Can  it  have  been  intended  that  a  modus  bad  upon  the 
face  of  it,  as  desultory,  uncertain,  or  otherwise  invalid 
in  law  before  the  act,  should  be  made  valid  by  the  ope- 
ration of  the  act  ?"  Surely  the  answer  is  as  complete  as 
easy.  A  modus  bad  on  the  face  of  it  is  no  modus,  and 
cannot  be  set  up  under  that  name.  If  the  landowner 
chose  to  claim  in  his  feigned  issue  either  a  modus  or  an 
exemption  that  could  not  be  legal,  instead  of  claiming  it 
in  a  form  that  might  be  legal,  or  in  general  terms, 
and  resting  his  claim  on  evidence  of  a  money  payment 
or  of  nonpayment,  he  must  abide  the  consequence  of  his 
own  folly. 

Very  different  reflections  occur  to  me  from  finding 
that  in  the  act  modus  and  exemption  are  spoken  of 
together.  For  suppose  a  modus  paid  for  sixty  years  and 
three  incumbencies,  and  an  issue  then  to  be  raised  on  a 
clum  for  tithe.  The  landowner,  believing  himself  well 
defended  by  this  proof,  would  be  told :  "  you  have  not 
raised  even  a  prima  facie  case;  for  I  have  learned 
antiquarian  witnesses  to  convince  the  jury  that  your 
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time  of  legal  memory  in  lieu  of  these  tithes ;  and  it  fol- 

lows  that  the  modus  is  rank,  and  no  modus."    Or  his      Fsllo 
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Statutable  period  may  be  overreached  by  showing  that  Clat. 
in  the  time  of  Pope  Nicholas^  or  when  the  Ministers' 
accounts  were  rendered^  6  H.  8.5  or  at  the  date  of  the 
Parliamentary  survey,  tithes  were  paid  in  kind.  In  vain 
will  the  landowner  truly  contend  that  he  has  adduced 
all  the  evidence  which  under  the  act  renders  his  claim 
valid  and  indefeasible.  For,  inasmuch  as  exemption 
is  not  established  by  enioyment,  modu^  cannot  be  es* 
tablished  by  payment.  The  proof  is  of  a  money  pay- 
ment, indeed ;  but  the  act  does  not  declare  that  proof 
of  a  money  payment  shall  establish  a  modus ;  it  requires 
payment  of  the  modus;  and  this  money  payment  cannot 
be  a  modus,  because  a  modus  must  be  from  the  time  of 
jB.  1.  Such  modus  is  disproved  by  the  proof  of  pay- 
ment of  tithe  in  kind  within  time  of  legal  memory. 

I  do  not  clearly  understand  whether  the  Vice  Chan- 
cellor makes  any  distinction  in  this  respect  between 
modus  and  exemption.  If  he  does,  there  does  not  ap- 
pear to  be  any  foundation  in  argument  for  the  dis- 
tinction ;  if  he  does  not,  the  act  becomes  a  dead  letter^ 
not  only  in  reference  to  an  important  part  of  the  ques- 
tion, but  for  all  practical  purposes. 

It  is  important  to  observe,  with  reference  both  to 
modus  and  exemption,  that  the  time  to  be  shortened  is 
not,  in  the  words  of  the  act,  the  time  during  which  pay- 
ments have  been  made  or  lands  have  been  enjoyed  tithe 
free,  but  "  the  time  required  for  the  valid  establishment" 
of  modus,  or  exemption  or  discharge.  The  act,  then, 
may  reasonably  give  a  valid  establishment  to  either  by 
any  mode  of  proof  which  saves  the  necessity  of  recurring, 
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for  afty  purpose,  to  those  times  of  remote  antiquity  in 
which  all  has  become  obscure  and  uncertain. 

With  perfect  truth  it  is  said  that  the  modus  or  ex- 
emption is  spoken  of  in  the  act  as  distinct  from  the 
evidence  to  sustain  it.  But  the  act  was  passed  for 
the  express  purpose  of  making  that  evidence  sufficient 
to  sustain  it;  to  sustain  any  exemption,  discharge  or 
modus  prescribed  for  or  claimed,  according  to  such 
origin  as  by  law  it  may  have  had,  presuming  conclusively 
the  fact  of  such  legal  origin  from  the  fact  of  pajnnent  of 
modus,  in  support  of  modus,  and  a  legal  exemption  from 
tithe,  by  composition  real  or  otherwise,  from  nonpayment 
of  any  tithe  during  the  specified  period. 

The  seventh  section  confirms  the  learned  Vice  Chan- 
cellor in  his  view  of  the  first.  It  enacts  that  in  all  actions 
and  suits  to  be  thereafter  commenced  it  shall  be  sufficient 
to  allege  that  the  modus  or  exemption  or  discharge 
claimed  was  actually  exercised  and  enjoyed  for  such  of 
the  periods  mentioned  in  the  act  as  may  be  applicable  to 
the  case.  His  Honour  does  not  understand  how  a  plea 
could  be  framed,  under  the  seventh  section,  which  would 
avoid  putting  the  right  of  exemption  on  some  known 
ground :  and  I  am  aware  of  the  doubts,  felt  by  some  of 
those  best  skilled  in  pleading,  whether  such  a  plea  could 
be  framed  in  case  of  an  action  at  law  for  tithes :  yet  this 
appears,  not  to  advance  the  argument,  but  to  be  only 
another  mode  of  stating  it.  For,  if  evidence  of  the  pay- 
ment of  modus,  or  of  the  enjoyment  tithe  free,  does  in 
the  language  of  the  statute  render  the  claim  in  those 
respective  cases  valid  and  indefeasible,  an  allegation  of 
the  (act  to  be  made  out  by  the  evidence  must  be  a  good 
defence.  In  neither  section  does  the  statute  contemplate 
any  other  answer  to  an  allegation  of  this  kind  than  some 
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ment,  deed  or  writing,   therein   mentioned.     But  the  ^__ 

seventh  section  contains  also  negative  words  excluding  F«llow» 
**  any  other  matter  of  fact  or  of  law  not  inconsistent  Cukt. 
with  the  simple  fact  of  the  exercise  and  enjoyment  of  the 
matter  claimed,**  and  requiring  that  the  same  be  **  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  traverse  or  denial  of  the  matter  claimed.* 
Here  then,  in  the  seventh  section,  as  we  formerly  saw  in 
the  first,  the  matter  claimed  is  the  thing  to  be  sustained 
by  the  evidence  of  enjoyment,  and  nothing  is  to  destroy 
its  effect,  but  provisoes  and  exemptions,  and  qualifications, 
in  one  way  or  other,  of  that  enjoyment.  The  phrase  is 
not,  indeed,  alone  conclusive ;  for  it  is  still  open  to  the 
inquiry,  *^what  is  the  matter  that  must  be  claimed;'' 
and  the  titheowner  may  urge  that  it  is  a  certain  species 
of  exemption  or  discharge  traced  up  to  a  legal  origin, 
aud  requiring  to  be  proved  in  the  first  place,  as  intro- 
ductory to  the  evidence  of  enjoyment  mentioned  in  the 
statute.  But  the  landowner,  as  it  seems  to  me,  may 
build  a  much  stronger  argument  on  the  entire  silence  of 
the  statute  on  the  necessity  for  any  such  statement  or 
proof,  on  the  absence  of  all  distinction  between  the 
various  possible  grounds  of  exemption  and  discharge,  on 
the  nature  of  the  evidence  exclusively  required  to  sus- 
tain the  non-liability  to  tithe,  and  on  its  anticipation  of 
no  evidence  being  adduced  in  reply  but  such  as  goes 
to  negative  or  explain  the  fact  of  payment  in  case  of  a 
modus  being  claimed,  or  the  fact  of  enjoyment  where  the 
claim  is  for  exemption  or  discharge,  but,  most  of  all,  on 
the  worthlessness  of  the  boon  tendered.  The  clause* 
indeed^  would  be  merely  absurd  if  the  preamble  pro* 


,85*  Q-B.    HILARY  VACATION, 

.  VofumelK  fessed  to  shorten  time  for  presumption,  and  then  the 

184S 

'  enactment  was  to  attain  that  end  by  making  sixty  years 


Fiuowa  long  enough)  it  being  well  known,  not  only  to  Lord 
Clat.  .Tenterden^  but  to  every  one  who  ever  heard  of  a  tithe 
suit,  that  a  much  shorter  period  would  suffice.  The 
remedial  law  could  not  be  intended  to  fix  a  period  where 
none  was  fixed  before,  and  to  extend  it  beyond  the  limit 
required  in  practice.  The  least  tendency  to  such  a 
result  would  hardly  be  compensated  by  excusing  the 
landowner  from  proof  of  the  other  ingredients  of  modus 
or  exempdon. 

None  of  the  reasons,  then,  which  have  been  pressed 
against  the  opinion  which  I  originally  formed  have  con- 
vinced me  that  it  is  not  correct.  But  it  is  much  more 
strongly  fixed  by  maturer  reflexion  and  a  general  review 
of  the  time  and  circumstances  under  which  it  passed. 
Nor  can  I  be  contented  to  rest  the  case  on  this  defensive 
position.  Some  few  sentences  must  be  devoted  to  a 
great  subject,  though  utterly  inadequate  to  a  just  display 
of  it  Bnt  we  must  not  forget  that  this  act  was  intro- 
duced by  Lord  Tenierden  into  the  House  of  Lords,  not 
merely  recommended  by  his  own  individual  sanction, 
but  as  emanating  from  a  commission  which  comprised 
all  the  knowledge,  experience  and  wisdom  of  the  distin- 
guished Judges  of  all  the  superior  courts  of  the  realm, 
convoked  to  devise  remedies  for  all  defects  in  the  ad- 
ministration of  justice  in  every  department,  whether 
caused  by  wilful  abuse,  by  questionable  decisions,  or  by 
careless  and  ill  considered  legislation. 

The  most  extensive  grievance  in  our  civil  institutions 
was  the  insecurity  of  property  for  want  of  a  reasonable 
time  of  limitation.  As  early  as  in  the  3  Ed.  1.  parlia- 
ment was  aware  of  this  want,  and  supplied  it  by  protect- 
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against  certain  legal  proceedings  (a).     By  analogy  to  this  * 

enactment,  the  time  of  legal  memory  was  fixed  at  the  F»»>wm 
same  period:  but  it  was  forgotten  that,  to  give  effect  to  Clat, 
this  principle,  the  continual  lapse  of  time  would  require  a 
shifting  of  the  period ;  and  the  preposterous  negligence 
of  succeeding  ages  left  the  reign  of  B.I.  as  the  point 
from  which  legal  memory  must  be  dated.  Thus  the 
limitation,  which  ought  to  have  afibrded  no  more  than  a 
reasonable  time  for  dispossessed  persons  to  advance 
their  claim,  was  extended  to  650  years,  and  daily  in- 
creasing. It  is  hardly  credible  that,  in  the  nineteenth 
century,  juries  were  required  to  pronounce  a  verdict  on 
oath  respecting  matters  full  of  difficulty  as  they  stood  in 
the  year  of  our  Lord  1189.  What  could  follow  but 
obscurity,  confusion,  litigation  and  expence? 

The  limitation  of  actions  for  real  property  was  the 
work  of  a  later  session,  and  of  another  hand.  But 
Lord  TenterdeUf  in  the  last  year  of  his  attendance  in 
parliament,  introduced  two  measures  with  the  same  ge- 
neral object,  and  found  the  government  and  the  legisla- 
ture fully  disposed  to  second  his  views.  On  the  1st  of 
August  1832,  the  Royal  Assent  was  given  to  his  act  {b) 
for  shortening  the  time  of  prescription  in  certain  cases, 
whereby  much  litigation  was  saved  in  respect  to  rights 
of  way,  rights  of  common  and  other  easements,  by 
making  the  enjoyment  for  certain  periods  conclusive 
proof  of  the  right.  The  leading  provision  was  in  favour 
of  enjoyment  ^^as  of  right,"  that  is,  of  such  a  nature  that 
its  origin  could  be  reasonably  referred  to  nothing  but 
some  right,  though  it  were  not  capable  of  being  exactly 

(a)  Stat  8  £.  I.  (  West.  1.)  e.  39.     Seei  BL  Comm,  31.  note  (t). 
(d)  Stat  2&d  FK4.  c.  71. 
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B      ening  the  time  required  in  claims  of  modos  dedmandi, 
Clat.        or  exemption  from  or  discharge  of  tithes."    The  recom* 
mendadon  of  the  Commissioners  on  which  the  former 
act  was  founded  is  in  the  following  terms. 

^^  We  propose  that  leffil  memory,  with  respect  to  thb 
species  of  property,  shall  always  be  taken  to  be  sixty 
years  arUe  litem  motam^  or  rather  that  adverse  enjoy« 
ment  during  this  period  of  any  profit  or  easement  in  or 
over  the  sml  of  another,  shall  be  conclusive  evidence  of 
a  right  to  such  profit  or  easement.''  ^  Without  making 
adverse  enjoyment  during  the  new  period  of  limitation 
condushe  evidence  of  the  right,  comparatively  little 
advantage  would  arise  from  the  reduced  limit  of  legal 
memory  **  (a). 

If  the  principle  of  l^alising  possession  after  a  certain 
length  of  enjoyment,  being  in  truth  the  principle  on 
which  all  property  ultimately  rests,  was  fit  to  be  applied 
to  other  cases,  it  was  most  eminendy  beneficial  and 
needful  in  respect  of  tithes. 

The  Commissioners  report  in  the  following  terms  (6). 

^As  the  law  stands,  nonpayment  of  tithes  for  any 
period  however  long,  is  no  ground  of  exemption.  In 
this  respect  an  unjust  advantage  is  practically  enjoyed 
by  the  church.  The  general  rule  that  long  usage  which 
may  have  bad  a  legal  origin,  shall  without  proof  be  pre* 
sumed  to  have  a  l^al  origin,  is  here  neglected.  The 
usage  is  presumed  to  be  wrongful,  and  the  burthen  is  cast 
upon  the  party,  in  whose  favour  it  is,  to  support  it  by  strict 
l^al  evidence.  This  is  difficult  in  proportion[to  the  length 

(a)  FSnt  Beport  tf  the  ComwuMtionen  on  the  Law  qf  lUal  Pnpertyt 
1889,  pp.  51»  58. 

(b)  2«rrfJ2cP«H,fc,18S8,p.Ga 
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of  time  the  usage  has  subsisted ;  and  the  title  which  Q»eerCt  Bench. 

184*3 
ought  to  be  the  safest  is  the  most  insecure."     "  We  see  * 

no  objection  to  enacting,  that  where  there  has  been  non-      Fillowm 

payment  of  tithes,  as  of  right,  for  a  certain  number  of        Clat. 

years,  and  during  a  certain  number  of  incumbencies, 

such  nonpayment  alone  shall  be  sufficient  to  establish 

the  exemption." 

Similar  observations  are  made  respecting  modus  (a). 
*^  The  attempts  to  set  aside  parochial  and  farm  moduses 
cause  much  more  vexation  and  general  mischief." 
*<  Where  these  customs  exist,  they  ought  to  be  re- 
spected as  much  as  the  right  to  tithes  in- kind  where 
there  is  no  modus,  or  as  the  right  to  the  soil  itself."  The 
inconveniences  of  the  law,  as  it  then  existed,  are  forcibly 
pointed  out.  ^^  The  first  effect  of  a  suit  to  set  aside  a 
modus  is  to  involve  the  incumbent  in  bitter  hostility 
with  his  parishioners.  The  expence  to  both  parties 
often  exceeds  the  value  of  the  subject  in  dispute,  but  it 
falls  most  heavily  on  the  clergyman,  because  his  opponents 
are  frequently  numerous  and  aid  each  other  (i)."  "  We 
think  that,  with  respect  to  moduses  and  exemptions,  a 
reasonable  period  of  actual  enjoym^t  may  be  safely  as- 
sumed, as  the  criterion  of  the  rights  of  the  clergy  and 
the  laity  (i)." 

The  act  2  &  3  W.^.  c.  100.  applies  an  effectual  re- 
medy to  these  widely  spread  evils,  if  construed  as  a 
prudent  avoidance  of  the  difficulties  that  belong  to 
curious  researches  and  obsolete  pretensions,  substituting 
the  same  simple  criterion  of  rights  which  was  adopted 
in  other  cases,  the  manner  in  which  the  parties  interested 
had  understood  and  enjoyed  them.  But,  if  the  other 
construction  is  adopted,  the  landowner  is  not  secured  in 
the  enjoyment  of  his  property  as  he  and  his  family  have 

(a)  T%tr(i  22c7iorl»  fc^  p.  6a  (6)  T^ird  i2<por<,  {-c,  p.  61.  . 
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always  been  known  to  enjoy  it ;  nor  is  the  clergyman 
relieved  from  the  temptation  of  reviving  invidious  claims 
which  had  lain  dormant  for  centuries,  either  prudently 
abandoned  or  deliberately  resigned  from  a  conscious^ 
ness  that  they  no  longer  existed  as  a  matter  of  right, 
though  the  loss  of  old  documents  and  the  presumptions 
made  by  the  law  in  favour  of  the  church  might  leave 
the  grounds  of  exemption  susceptible  of  no  direct  proof. 

The  great  importance  of  permitting  the  landowner 
to  enjoy  bis  actual  exemption,  as  of  right,  without  de-' 
fining  that  right  with  legal  precision  and  proving  it  as 
allied,  is  not  apparent  at  the  first  glance :  but  a  case 
like  the  present  brings  it  into  full  view.  For  here  we 
find  all  the  evidence  of  possession,  to  which  the  law 
annexes  its  valuable  privileges ;  but  it  must  go  for 
nothing  if  the  landowner  makes  a  bad  guess  in  the 
darkness  of  the  middle  ages.  He  vainly  establishes  an 
exemption  for  sixty  years,  or  six  times  sixty  years, 
during  which  no  clergyman  thought  himself  entitled  to 
tithe  and  many  persons  have  bought  and  sold  the  same 
estate  as  tithe  free,  if  he  has  committed  himself  to  some 
theory  respecting  its  origin  which  he  cannot  substantiate 
according  to  the  opinions  of  those  who  are  now  to  judge. 
As  the  penalty  of  this  mistake,  or  rather  of  this  differ- 
ence of  opinion,  he  forfeits  the  whole  benefit  of  the 
statute,  losing,  through  some  unlucky  combination  of 
its  words,  that  benefit  which  was  its  direct,  avowed  and 
only  useful  object. 

I  cannot  forbear  to  mention,  in  this  place,  a  pamphlet 
published  by  Mr.  EaglCf  a  gentleman  well  versed  in 
the  subject,  soon  after  the  passing  of  Lord  Tenterde?i*s 
act  (a).     He  had  been  consulted  in  preparing  the  draft, 

(a)  «  The  Statute  of  2  f  3  IT.  4.  c  loa*'  &c     «<  By  WiUam  Eagle,'' 
1834.    See  the  Jdoeriitement  at  the  begbning,  p.  ▼. 
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but  not  on  the  alterations  introduced  during  its  pro^  Que&n'g  SemA. 

gress  in  parliament     He  persuaded  himself  that,  by 

the  neglect  of  some  particularsi  the  act  was  made  so      Fumwis 

injurious  to  the  landowner  that  its  immediate  repeal  was        Cuiin: 

advisable.     But,  while  dwelling  on  all  its  imperfections, 

real  or  supposed,  he  never  expressed  a  doubt  that  the 

right  for  the  future  was  made  to  depend  on  the  exercise 

and  enjoyment  during  the  past. 

Four  years  after  this  act,  the  great  measure  for  com* 
mutation  of  tithes  became  the  law  of  the  land,  stat. 
6  &  7  fV.4f.  C.71.  Many  sections  of  this  act  refer  to 
exemption  from  tithe :  the  twenty-first  requires  a  form 
of  parochial  assessment  to  be  employed,  setting  forth, 
amongst  other  things,  whether  any  and  what  lands  of  the 
parish  ^^  are  or  have  been  under  any  and  what  circum- 
stances exempt  from  the  payment  of  any  and  what  tithes.** 
The  forty-ninth  provides  that  nothing  in  that  act  **  shall 
revive  any  right  to  tithes  which  now  is  or  hereafter  shall 
be  barred  by  any  law  in  force  for  shortening  the  time 
required  in  claims  of  modus  decimandi  or  exemption 
from  or  discharge  from  tithes,  or  for  the  limitation  of 
actions  and  suits  relating  to  real  property.'*  Here  the 
very  words  of  ^Lord  Tenierderis  act  are  rehearsed ;  and 
to  them  is  attributed  the  barring  of  the  right  to  tithe. 
Is  it  possible  to  deny  that  the  legislature  deemed  the 
right  to  be  barred  by  the  evidence  enjoined,  that  is,  the 
evidence  of  payment  of  a  modus  or  proof  of  actual 
exemption  for  the  period  required  ? 

The  duty  of  the  commissioners  is  to  award  to  the 
clergyman  the  rent  charge  for  which  his  tithes  are  com- 
muted if  tithes  were  received.  And  this  is  no  difficult 
calculation.  If  an  exemption  is  claimed,  they  are  to 
inquire  whether  it  has  existed :  and,  so  far  as  it  has  ac« 
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tually  existed  for  the  time  required,  it  will  still  be  proper 
to  ascertain  the  facts  and  circumstances  attending  the 
exemption,  as  they  may  bring  the  case  within  some 
proviso  or  exception.  But  I  cannot  believe  that  proof 
of  actual  exemption  is  to  lose  the  effect  assigned  to  it 
by  the  result  of  any  speculation  in  which  the  commis- 
sioners may  indulge  respecting  its  origin,  or  that  **  the 
facts  and  circumstances  of  the  exemption  "  are  words  at 
all  descriptive  of  such  an  investigation. 

I  may  be  thought  to  have  dwelt  too  long  upon  ex- 
traneous circumstances  which  preceded,  accompanied 
and  followed  this  great  enactment.  They  are  some- 
times dangerous  guides  in  the  judicial  construction  of 
public  acts,  which  ought  to  speak  for  themselves.  Yet, 
when  the  Vice  Chancellor  declares  his  belief  that  the 
construction  which  seems  to  me  correct  would,  *^  by  a 
side  wind,  sweep  from  the  church  a  material  branch  of 
its  revenues  "  (a),  I  think  this  history  affords  legitimate 
proof  that  its  object  was  announced  beforehand,  and 
must  have  been  fully  understood  in  both  houses  of  par- 
liament when  they  adopted  the  measure.  The  church 
was  not  taken  by  surprise,  but  represented  by  some  of 
the  ablest  prelates  that  she  could  boast  in  any  age,  and 
defended  and  advised  by  men  not  more  distinguished 
by  learning  than  by  attachment  to  her  interests.  She 
wisely  sacrificed  some  ^^  unjust  advantages,"  and  a  small 
and  doubtful  portion  of  her  revenue,  to  charity,  religion 
and  peace. 

For  the  reasons  I  have  given  I  am  of  opinion  that  the 
plaintiff  was  entitled  to  a  verdict,  having  brought  him- 
self within   the  plain  meaning  of  the  act,  within  its 


(a)  Salkeld  ▼.  Jobnttoth  I  ffttre^  196. 5207. 
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notorious  object,  and  not  less,  as  I  think,  within  its  Qu^^'»  Bench. 

sound  legal  construction.  *___ 

Any  difference  of  opinion  between  any  of  my  learned  Fellowm 
brothers  and  myself  must  be  felt  by  me  as  a  misfortune.  Clat. 
In  the  present  instance  I  confess  that  it  gives  me  the 
deepest  concern.  We  all  unite,  however,  in  the  wish 
that  the  question  should  be  carried  forward  to  some 
higher  tribunal ;  and,  as  no  means  for  doing  this  have 
occurred  to  us  but  by  ordering  a  new  trial,  I  under- 
stand that  my  brother  Coleridge  withdraws  his  opinion, 
in  order  that  it  may  proceed.  All  the  facts  are  how- 
ever undisputed ;  and  we  expect  that  no  further  expense 
shall  be  incurred  in  trying  them.  Some  expedient  for 
raising  the  legal  question  may  easily  be  found. 

Rule  absolute  for  a  new  trial. 


Mary  Lane  against  Goodwin.  f^^'  4th. 

TROVER  for  cider,  apples,  casks,  &c.    Pleas :  1.  Not  A  licence  un- 
der  which  mar- 

Guilty.     2.  Plaintiff  not  possessed  &c.     S.  Leave  riage  has  been 

solemnised,  and 

and  licence.    Replication  to  pleas  1  and  2,  Similiter :  to  in  which  one  of 

plea  8,  De  injuria.     Issue  thereon.     On  the  trial,  beifore  described  by  a 

PattesonJ.f  at  the  Gloucestershire  Spring  assizes,  1842,  afflSrent  from 

the  material  facts  proved  were  as  follows.  ***' J'7"'.i*  "**' 

'  Toid  by  the 

The  TOods  were  conveyed  to  the  defendant  by  bill  of  misdescription. 

°  ^  ^  Semble  (per 

sale  [July  29ihy  1841)  from  George  Rudmauy  with  whom  PWtejonJ.), 

that  it  would 

the  plaintiff  was  living  as  his  wife.  Afterwards  the  plaintiff  be  void  if  the 
preferred  a  charge  of  bigamy  against  Rudman,  alleging  person  had 
that,  when  he  married  her,  he  was  already  married  to  ^jjj,  ^  fraudu- 
one  Mary  Tibbellsy  then  living.     On  the  making  of  this  Jj;;  [l"^^^^^ 
charge  the  defendant  took  possession  of  the  goods.    The  ^''^aJ^oi^r"**^ 

VOL.  IV.    N.  S.  B  B 


362 


Q.B.    HILARY  VACATION, 


Folume  IF. 

1848. 

Lavk 

▼. 

Goodwin. 


plaintiff,  as  a  feme  sole,  laid  claim  to  them  as  her  own ; 
but  defendant  sold  them  and  converted  the  proceeds^ 
In  1814,  Budman  was  taken  into  custody  at  the  instance 
of  the  parish  officers  oT  Stanford  in  the  VaUy  Berkshire^ 
as  the  reputed  father  of  a  child  of  which  Mary  Tibbells 
was  pregnant,  and  was  married  to  her  by  licence.  He 
gave  his  name  as  George  Neate  at  the  times  of  the  ap- 
prehension and  marriage,  and  was  named  so  in  the 
licence,  but  had  never  gone  by  that  name  before  (a). 
It  was  objected,  on  the  trial,  that  the  licence  was  in- 
valid on  this  account,  and  the  marriage  null ;  and  Bex 
v.  Jtbihdfib)  was  cited.  Patteson  J.,  on  the*  authority 
of  Cope  V.  Burt  (c),  overruled  the  objection ;  and  the 
plaintiff  had  a  verdict.  In  Easter  term,  1842,  a  rule 
nisi  was  obtained  for  a  new  trial.  The  Court  now 
called  upon 


Greaves  in  support  of  the  rule.  The  authority  of 
Cope  V.  Burt{c)  need  not  be  disputed;  but  it  differs 
from  this  case.  The  wife  there  had  been  known  for 
several  years  by  the  name  under  which  she  was  mar- 
ried ;  and  Sir  fV.  Scottj  in  the  Consistory  Court,  gave 
that  as  a  reason  for  his  judgment  in  favour  of  the  mar- 
riage. That  reason  prevailed  also  in  Bex  v.  Burtofi-upon^ 
Trent  (^),  a  case  of  marriage  by  licence,  and  would  be 
recognised  (as  appears  from  Bex  v.  Tibshelf{b) )  in  the 
case  of  a  marriage  by  banns.  But  here  it  did  not  appear 
that  Budman  had  ever  passed  by  the  name  of  Neate 


(a)  The  first  wife  said,  oa  the  trial :  "  I  never  beard  the  name  of  Neate 
till  we  married :  I  knew  him  only  by  the  name  of  Getfrge." 

(b)  l^.^Jd.  190. 

(c)  1  PhiO,  Ecc  Bep.  284.     S.  C,  in  the  Conustory  Court,  1  Bag. 
Consui.  Co.  43^ 

(d)  3M.4:  S.  5S7. 
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before  the  occasion  on  which  the  marriage  took  place.  Queen*s  Bench. 

Banns  would  have  been  void  under  the  same  circum-   * 

stances;  and  there  is  no  distinction,  on  this  point,  between  ^^"^ 
banns  and  a  licence.  These  are  the  only  legal  modes  by  Goodwin. 
which  an  intended  celebration  of  marriage  in  facie  eccle- 
sise  is  to  be  made  known ;  the  latter  mode  (though  once 
questioned)  having  been  established,  at  the  time  of  the 
Reformation,  by  stat  25  H»  8.  c,  21.  5.  8.,r2  Bum^s  Ecc. 
LaWy  462  e,  (a),  tit.  Marriage^  IV.  1.  (6).  Licences  are  the 
substitute  for  banns,  and  should  fulfil  the  same  purpose; 
they  ought,  therefore,  to  have  the  same  requisites  as  to 
description  of  parties.  If  an  untrue  name  be  inserted 
in  the  licence,  it  may  be  impossible  to  ascertain  that  the 
conditions  of  Canon  103  (c)  have  been  fulfilled  in  obtain- 
ing it.  By  the  Constitutions  of  1597,  referred  to  by 
Gibson  in  a  note  to  that  Canon  (</),  when  a  licence  is  ob- 
tained, the  true  names  of  parents  or  guardians  consenting 
must  be  given  to  the  judge  on  oath,  if  they  do  not 
themselves  appear  :  much  more  ought  the  names  of  the 
principal  parties  to  be  truly  stated  in  the  licence.  By 
suppressing  the  true  names,  a  licence  might  be  obtained 
for  persons  under  the  age  of  twenty  one.  The  pro- 
visions which  have  from  time  to  time  been  made  for  the 
registration  of  marriages.  Canon  70  (^),  stats.  26  G.  2. 
c.  33.  5. 15.,  4  G.  4.  C.76.  5.28.,  and  other  acts,  shew 
the  importance  of  enforcing,  in  the  case  of  marriage  by 
licence,  a  correct  insertion  of  names  in  the  licence. 
The   party   signing  an   untrue    name    in  the   register 

(a)  9th  ed.  by  R.  FhilKmore, 

(6)  Greaves  also  referred  to  1  Gibs.  Cod.  tit.  zxii.  c.  6.  pp.  424,  425., 
Kkd  425.  note  x  (2d  ed.). 

(c)  1  Gibs.  Cod.  428.  (d)  1  Gibs.  428.  note  (a). 

(e)  S  Bum,  Ecc.  L.  460 :  tit.  Register  Book,  I. 

B  B   2 
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must  have  committed  a  felony;  slat  4  G.  4.  c.  76,  s,  29. 
It  is  not  necessary  that  a  fraud  should  have  been  prac- 
tised on  one  of  the  parties  to  the  marriage,  if,  in  effect, 
a  fraud  on  the  law  has  been  committed:  this  has 
been  held  in  the  case  of  banns;  Wakefield  v.  Wake^ 
feld  (a),  Rex  v.  Ttbs/telf{b).  In  Rex  v.  Beck  (c) 
Lee  C.  J.  held  that  the  unauthorised  insertion  of  the 
name  of  a  parish,  as  one  of  those  in  which  the  marriage 
might  be  solemnized,  did  not  make  the  licence  void, 
because  *^  the  place  is  not  of  the  essence  of  a  licence  :*' 
it  may  be  inferred  that,  in  his  opinion,  falsification  of  an 
essential  particular  would  have  avoided  it.  In  Rex  v. 
Bwion-upofi-Trent  (d)  the  marriage  was  held  good,  be- 
cause the  name  in  the  licence  was  that  which  the 
husband  had  acquired  by  reputation :  and  Lord  Ellen'' 
borough  laid  it  down  that,  if  the  name  had  been  assumed 
in  order  to  practise  a  fraud  upon  the  woman,  the  Court 
would  not  have  given  effect  to  such  a  purpose ;  but  he 
did  not  say  that,  in  the  absence  of  such  fraudulent  pur- 
pose, the  licence,  though  in  a  name  not  acquired  by 
reputation,  would  have  been  good.  When  a  party's 
name  is  essential,  the  act  done  under  it  is  valid  only 
where  the  name  has  been  adopted  in  certain  modes 
known  to  the  law  ;  Co.  Litt.  S  a. ;  Com,  Dig.  Abate- 
ment,  (E  18.),  (E  19.),  (F  18.);  Fail  (E  3.)  [Lord  Den- 
man  C.  J.  Is  Cockbum  v.  GamauU  {e)  materially  dis- 
tinguishable from  this  case  ?]  There  is  no  distinct  re- 
port of  that  decision ;  it  seems  to  have  proceeded  on  a 
peculiar  state  of  facts,  and  is  observed  upon,  in  the 


(a)  1  Hag.  Ommt,  Qu.  394.  401.  (6)  1  B.  ^Ad,  190. 

(c)  2  Sira,  1160.  id)  3  M.  i  S,  537. 

(e)  Cited  in  Cbpe  ▼.  Burt,  1  Hag,  Consul,   Co,  436,  437,  438.,  aixi 
1  l^ilL  Ecc,  Bep,  328.  231. 
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argument  of  Cope  v.  Burt  (a\  as  a  case  not  of  conclu-  QueetCs  Bencii. 
sive  authority  on  the  general  point  now  in  question.  * 

Lank 

T. 

Erie  and  fV.  J.  Alexander j  in  opposition  to  the  rule,       Goodwin. 
were  not  heard. 

Lord  Denman  C.  J.  There  is  no  authority  for  the 
general  proposition  that  a  marriage  licence  is  made 
absolutely  void  by  a  mistake  in  the  name  of  one  party. 
The  reason  for  which  banns  are  held  invalid  on  this  ac- 
count does  not  extend  to  licences.  There  might  per- 
haps be  reasons  for  making  the  rule  as  to  banns  extend 
to  licences:  mischiefs  may  result  from  fraud,  as  Mr. 
Greaves  has  ingeniously  pointed  out.  But  the  protec- 
tion given  by  the  one  is  of  a  different  kind  from  that 
afforded  by  the  other.  No  fraud  is  suggested  here :  and, 
although  Cope  v.  Burt  {a)  does  not  entirely  agree  in  cir- 
cumstances with  the  present  case,  yet  the  language  used 
by  Lord  Stowell  in  that  case,  in  the  Consistory  Court, 
shews  the  prevailing  opinion  in  the  Ecclesiastical  Courts 
as  to  the  distinction  l)etween  banns  and  licence:  and 
my  brother  Patteson^  on  enquiry,  finds  the  existence  of 
that  opinion  confirmed. 

Patteson  J.     I  acted  on  the  authority  of  Cope  v. 

• 

Burt  (a)  at  the  trial,  though  without  having  the  case 
itself  before  me.  I  have  enquired  as  to  the  opinion  of 
the  Ecclesiastical  Courts  on  this  subject,  and  find  that 
Cope  V.  Burt  {a)  and  Cockburn  v.  GamauU  {b)  have  al- 
ways been  considered  decisive  authorities  there.     The 


(a)  1  Hag.  Consitt.  Ca,  434.     I  I'hUL  Ecc  Rep.  224. 

(6)  1  Hag,  Consist.  Co.  436,  437,  438. ;  1  PhilL  Ecc  Rep.  228. 
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distinction  between  banns  and  licences  is  clear :  and,  al- 
though perhaps,  if  a  licence  were  obtained  for  one  per- 
son with  the  intention  that  it  should  be  used  for  another, 
such  a  licence  might  not  be  valid,  that  is  not  the  case 
here :  and  the  objection  cannot  prevail. 


Coleridge  J.  The  rule  on  this  subject  does  not  rest 
merely  on  the  decisions  in  Cope  v.  Burt  (a)  and  Cock^ 
bum  V.  GamauU  {b\  but  on  the  opinion  entertained  in 
the  Ecclesiastical  Courts  since  the  latter  decision,  which 
is  thus  expressed  by  Lord  Stawell.  ^^  I  had  considered 
this  point  to  be  so  much  res  adjudicata,  under  the 
authority  of  the  case  which  has  been  cited,  that  it  was 
not  without  surprise  that  I  received  this  libel."  And 
he  adds  a  reason  for  the  decision :  ^^  The  Judge  took 
the  distinction  between  banns  and  licence,  which  has 
been  noticed  in  the  argument,  —  that,  in  publication  by 
banns,  it  is  essentially  necessary  that  the  publication 
should  be  in  the  true  name,  as  it  would  otherwise  be 
defective  in  substance,  and  no  one  would  be  put  on 
their  guard  by  such  publication ;  whilst  a  licence  is  not 
of  the  same  notoriety,  but  is  granted  by  the  ordinary, 
on  the  evidence  which  he  is  content  to  receive,  —  the 
oath  of  the  party,  as  required  by  the  canons  of  the 
church.'* 

Rule  discharged  (c). 

(a)  1  Hag,  Contitt.  Ca,  434.  ;  1  PhilL  Ecc.  Sep.  S84. 
(6)  1  Hag.  CansUi,  Co.  436. ;  1  PhilL  See  Sep.  SS8.  231. 
(c)  Wigkimtui  J.  was  absent. 
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Queen*t  Bench, 
1848. 


Doe  on  the  demise  of  Marlow  against  Wiggins.  ??f^^»    , 

^  Februanf  7th. 

■gJECTMENT  for  land,  &c,*in  the  parish  oi  St.  The  landlord  of 
Leonard^  in  the  county  of  Leicester.     On  the  trial,  a  tenant,  whoM 
before  Williams  J.,  at  the  Leicestershire  Spring  assizes,  have  e^pU-ed  on 
1842,  the  material  facts  appeared  to  be  as  follows,  i840,8^^the 

John  Thompson  had  come  into  possession  of  the  pre-  ^o^'o^Jng  docu- 
mises  as  tenant  to  Samuel  Simpson.    Pending  the  tenancy  ^'>  •g''««  ^'^^ 

W,  M,**  (the 

(in  1839),  5/m/75(7n  died,  devising  the  premises  to  Marlow^  late  landlord's 

,  devisee^  "to re- 

the  lessor  of  the  plaintiff.  Marlow  to\d  Thompson  thai  he,  take  of  him  two 
MarhaOi  was  Simpson's  devisee;  and  Thompson  afterwards  land  occupied^ 
paid  Marlcw  rent  ?n' respect  of  the  holding  commenced  anddevf*Ed"L 
under  Simpson.      Marlow  gave   Tliompson  a  notice  to  ^h^^J^" 
quit,  which  would  have  expired  at  Michaelmas,  1840:  1840,  whenmy 

^  "^  tenancy  expires* 

but  an  ai;reement  was  afterwards  made  between  Marlow  till  A/arcA  25th, 

^  ...  1841,  for  the 

and  Thompson,  and  reduced  into  writing,  as  follows.         sum  of  10/. 

_  111  •  I      rrr-ff.  And  I  promise 

"  I  John  Thompson  do  hereby  agree  with   fVtutam   w,  m,  in  the 
Marlow  to  retake  of  him  two  acres  of  land,  be  it  more  ^ght  10  pUnt 
or  less,  and  premises,  in  the  Abbeygate,  in  the  parish  to"co^on'the 
of  St.  Leonard,  Leicester,  from  the  10th  day  of  October  ^*"^  for  that 

'  '  •'  purpose :  and  I 

further  agree 
with  W,  M.  to  gire  him  quiet  possession  on  25th  March  1841.*'     W,  li,  did  not  sign. 
The  tenant  retained  possession  during  the  term  above  specified. 

Held,  that  the  instrument  was  not  subject  to  stamp  duty  under  stat.  55  G,  3.  c.  154. 
sched.  part  1.,  as  a  lease. 

Per  Lord  Denman  C.  J.  and  Patteson  J.,  because  it  was  not  executed  by  any  person  as 
lessor. 

Per  Coleridge  J,,  because  it  contained  no  stipulation  by  any  person  as  lessor,  and  there- 
fore would  not  have  been  a  lease  even  if  executed  by  the  landlord. 

Held,  also,  that  it  was  not  liable  to  stamp  duty  as  an  agreement  under  the  schedule, 
because  the  subject  matter  was  not  of  the  value  of  20iL 

The  subject  matter  of  such  an  agreement  is  the  rent,  not  the  value  of  the  occupation/ 

Agreements  for  leases  at  a  rack  rent  of  less  than  51.  a  year,  though  for  a  term  of  four 
years,  are  exempt  from  duty  by  the  above  schedule.  Part  1.,  tit.  jigreemeni. 

The  tenant  paid  rent  to  the  devisee,  and  signed  the  agreement,  on  being  told  by  the  de- 
visee that  the  premises  were  devised  to  him.  Held  that,  in  ejectment  against  the  tenant 
by  the  devisee,  the  defendant  could  not  offer  evidence  that  the  devise  was  void  by  reason 
of  incapacity  in  the  testator,  no  ground  being  shewn  for  imputing  fraud  to  the  devisee  in 
the  communication  made  by  him  to  the  tenant. 
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Doi  dem. 
Mar  LOW 

V. 

Wiggins. 


I84O9  at  which  time  my  tenancy  thereof  expires,  until 
the  25th  day  of  March  1841,  for  the  sum  of  10/.  And 
I  promise  the  said  WiUiam  Marlow  in  the  mean  time  a 
right  to  plant  fruit  trees,  and  to  come  on  the  said  land 
and  premises  with  his  servants  and  labourers  for  that 
purpose  whenever  he  shall  think  proper.  And  I  fur- 
ther agree  with  the  said  William  Marlow  to  give  him 
quiet  possession  of  the  said  land  and  premises  on  the 
25th  day  of  March  1 84 1 .  Witness  this  1 9th  day  of  Sep- 
tember  1840." 

(Signed)         «  John  Thompson:' 

Marlow  did  not  sign.  Before  the  expiration  of  the 
term  mentioned  in  this  agreement,  ff^iggins,  the  defend- 
ant, obtained  possession  under  Thompson  (a). 

The  agreement  was  produced  on  behalf  of  the  plain- 
tiff, but  objected  to  because  unstamped.  Williams  J. 
overruled  the  objection,  being  of  opinion  that  the  writ- 
ing was  an  agreement  the  subject  matter  of  which  did 
not  amount  in  value  to  20/.:  but  he  gave  leave  to  move 
to  enter  a  nonsuit. 

The  defendant  offered  evidence  that  Simpson^  at  the 
time  of  the  alleged  devise,  was  incapable  of  making  a 
will:  but  the  learned  Judge  held  that  the  defendant, 
standing  in  the  same  relation  to  Marlow  as  Thompson^ 
was  estopped  from  giving  such  proof;  and  the  evidence 
was  rejected. 

Verdict  for  the  plaintiff. 


Hill^  in  the  ensuing  term,  moved  for  a  nonsuit  ac- 
cording to  the  leave  reserved,  contending  that  the  docu- 


(a)  Wiggins  alleged  some  title  in  himself:  but  it  was  admitted,  on  the 
discussion  of  this  cause  in  Banc,  that  he  stood  on  the  same  footing  of 
right  with  Thompson, 
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ment  put  in  at  the  trials  if  operative  at  all  in  this  case,  QueerCt  Bench. 

was  a  lease,  and  should  have  been  stamped  accordingly,  *__ 

He  also  moved  for  a  new  trial,  arguing  that  the  defend-      ^"  ^*"" 
ant  was  not  estopped  from  proving  the  incompetency  of  ^* 

Wiggins* 

the  testator,  because,  though  Thompson  had  paid  rent  to 
Marhm,  he  had  done  so  on  a  representation  that  Mat" 
low  was  devisee,  which  would  turn  out  to  be  untrue 
if  the  testator  was  incapable. 


Mellor  now  shewed  cause.  As  to  the  first  point ;  the 
validity  of  this  document  was  discussed  in  the  Bail 
Court  before  Williams  J.  in  Marlow  v.  Thompson  {a) ; 
and  it  was  held  good  without  a  stamp.  Stat.  55  G.  3. 
c.  184.,  sched.  Part  1.  tit.  Agreement^  imposes  a  stamp 
duty  on  every  memorandum  of  agreement  not  other- 
wise charged  in  the  schedule,  nor  expressly  exempted, 
*^  where  the  matter  thereof  shall  be  of  the  value  of 
20/.  or  upwards."  Here  a  limited  sum  is  agreed  for 
amounting  only  to  10/. :  if  it  is  contended  that  the 
agreement  involves  a  subject  matter  of  higher  value, 
the  proof  lies  on  those  who  would  enforce  the  duty ; 
Orford  V.  Cde  (6),  Doe  v.  Avis  {c\  Rex  v.  Enderby  {d) : 
and  it  may  be  inferred  from  those  cases  that  the  proof 
here  is  not  sufficient.  A  clause  follows,  specially  ex- 
empting from  duty  a  *^  memorandum  or  agreement  for 
granting  a  lease  or  tack,  at  rack  rent,  of  any  messuage, 
land  or  tenement,  under  the  yearly  rent  of  5/.'*  Sup- 
posing this,  in  conjunction  with  the  previous  clause,  to 
have  the  effect  of  imposing  duty  where  the  yearly  rent 

(a)  1  DowL  P.  C.   N,  S.  575.  (6)  2  Stark.  N.  P.  C.  551. 

(c)  3  Stark,  on  Ev,  1038.,  Sd  edit.,  note  (y) ;  citing  2  Chitt,  Stat.  964. 
S.  C.  in  Banc,  as  Doe  dem,  Morgan  y.  AmoSf  2  Man.  j-  R,  180. 

(d)  2B.i  Ad.  205. 


Wjoanra. 
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rohame  IK     would  reach  5Lj  the  present  case  does  not  &1I  within  it, 

'__    because  no  yearly  rent  is  contemplated.     Nor  is  the  in- 

^01  dem.      stmment  here  chargeable  as  a  **  lease  "  **  with  any  yearly 
▼-  rent,  under  20^^  within  the  terms  of  the  same  schedule, 

tit  **  Lease.**     To  shew  that  it  is  so,  rests  with  the  de- 
fendant, according  to  the  authorities  just  cited ;  and,  in 
Tomkins  ▼.  Ashby  (a),  Lord  Tenterden  says :  "  Acts  of 
parliament  imposing  duties  are  so  to  be  construed  as  not 
to  make  any  instruments  liable  to  them  unless  mani- 
festly within  the  intention  of  the  legislature."     The  lan- 
guage of  Parke  B.  in  Harris  v.  Birch  (6)  is  to  the  same 
effect.     This  strictness  of  construction  has  been  applied 
to  the  earlier  clause  of  the  present  act,  <^  agreement,  or 
any  minute  or  memorandum  of  an  agreement,**  **  Whether 
the  same  shall  be  only  evidence  of  a  contract,  or  obli- 
gatory upon  the  parties  from  its  being  a  written  instru- 
ment;** under  which  it  has  been  held  that  those  docu- 
ments only  require  a  stamp  which  would  of  themselves 
be  binding,  as  agreements  or  memorandums  of  agree- 
ment, on  both  parties ;  Drant  v.  Brown  (r),  per  Hal- 
rtjyd  J. ;  B^x  v.  St.  Martin\  Leicester  (d)y  per  Patteson  X; 
Vavghton  v.  Brine  {e) ;   Beeching    v.  Westbrook  (g).     A 
fortiori,  a  document  said  to  require  stamping  as  a  lease 
must  have  within  itself  the  requisites  of  a  lease.     But 
this  instrument  could  be  nothing  more  than  evidence  of 
a  parol  demise.     The  tenant  was  never  in  by  its  oper- 
ation.    A  lease  stamp  cannot  be  requisite  to  a  writing 
which  binds  no  person  as  lessor.     *^  If  the  foundation 
of  the  covenant  fails,  the  covenant  also  fails :  as,  if  a 
lease  be  agreed  on  and  the  lessee  executes  his  part, 

(a)  e  B.^C.  541.  (6)  9  M.  tj-  W.  591. 

(c)  S  B.^C,  665,  (rf)  2A.^E,  210. 

(e)  1  Man.  ^  G.  S59.  (g)  8  AT.  ^  IT.  411. 
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but   the  lessor    does  not  execute   his   part|   whereby   (buerC$  Bench. 

there  is  not  any  lease;"  Com.  Dig.  Covenant^  (F).      In   * 

Clayton   v,  Burtenshaw  (a)   it  was  held   that  a  memo-      ppsdem, 
randum   of  agreement  to   take   premises  for  a  term,  ▼• 

signed  only  by  the  intended  lessees,  could  not  pro- 
perly be  stamped  as  a  lease ;  and  in  Rose  v.  Poidton  {b) 
Lord  Tenterden  said  that  in  default  of  execution  by  the 
lessor  there  is  no  lease.  Cardwell  v.  Ijucas  (c)  leads 
to  the  same  conclusion.  In  Richardson  v.  Giffbrd{d) 
the  document  not  signed  by  the  demising  party  was 
treated  as  evidence  shewing  the  terms  of  a  tenancy,  but 
not  as  constituting  a  demise. 

Secondly :  The  defendant  was  estopped  from  disput- 
ing Marlotafs  title  under  the  devise,  because  Thompson^  in 
whose  place  the  defendant  stood,  had  taken  a  renewal  of 
his  holding  from  Marlaw,  and  had  paid  him  rent :  Cooke 
V.  Loxley  {e\  Phipps  v.  ScuUhorpe  (g).  Thompsony  vir- 
tually, is  disputing  Marlatxfs  title :  but,  before  he  can  do 
so,  the  defendant  ought  to  give  up  possession ;  I>oe  dem. 
Knight  v.  Lady  Smythe  (A).  The  assignee  of  a  term  is 
as  much  estopped  from  disputing  the  landlord's  title  as 
the  original  lessee ;  Taylor  v.  Needham  {/),  Doe  dem. 
Bulleny.  Mills  {k).  So  a  licensee  is  estopped,  while  hold- 
ing under  the  licence;  Doe  dem  Johnson  w.Baytup  (/). 

Hill  and  fVhitehurst^  contra.  The  estoppel  does  not 
take  effect  here,  if  Thompson's  acquiescence  in  Marl&afs 
title  was  the  result  of  Marlorafs  own  statement  that  he 


(a)  5  B.^C*  41.  (6)  2B,^  Ad,  822.  888. 

(c)  2M.iW,\\\,  •  (d)  1  A,  i  E,  52. 

(«r)  5  T.  H.  4.  (g)  I  B,  ^  Aid.  50. 

(A)  4:M.  ^S.  347.  (i)  2  TawU,  278. 

(*)  2A.4;E,  17.  (/)  3A.i[E.  188. 
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rolume  IF.  ^as  the  devisee  of  Simpson^  and   that   representation 

1843« 
'__  turns  out  to  have  been  a  fraud  because  Simpson  could 


^B  dem.      jjQ^  devise.     And  there  was  evidence  to  go  to  the  jury 
T*  on  this  point,  if  the  learned  Judire  would  have  received 

it.  [Coleridge  J.  You  ought  to  shew  that  the  attorn- 
ment was  procured  by  fraud,  not  that  the  title  was  so 
obtained.]  Thompson  did  not  receive  possession  from 
Marlow  ;  he  is  not  therefore  estopped  from  saying  that 
he  acted  under  a  mistake  in  agreeing  to  hold  of  Marlow, 
and  that  Marlao)  had  no  legal  title ;  Cornish  v.  Sea- 
reU  (a).  [Coleridge  J.  Did  not  Thompson  here  take  a 
second  interest  under  Marlow  .^] 

As  to  the  stamp ;  the  exemption^  in  stat.  55  G.  3. 
c.  184.,  sched.  Part  1.  tit.  Agreement,  of  memorandums, 
&c.,  for  granting  a  lease  at  rack  rent  under  the  yearly 
rent  of  5L,  must  mean  that  beneficial  leases,  or  leases  at 
a  rent  above  5/.,  shall  be  subject  to  duty.  The  clause 
purports  to  exempt  from  the  preceding  and  all  other 
stamp  duties  certain  instruments  which  would  otherwise 
be  chargeable.  What  is  not  within  the  exception  must  be 
subject  to  the  duty.  [Patteson  J.  The  subject  matter  of  the 

agreement  might  be  worth  20/.,  though  the  rack  rent  was 

* 

under  5/. ;  as,  if  the  agreement  was  for  twenty  years.] 
Yearly  rent  seems  here  to  imply  a  tenancy  from  year  to 
year.  It  may  be  admitted  that  the  party  seeking  to 
enforce  the  20/.  duty  must  shew  that  the  subject  matter 
is  of  that  value ;  beyond  this,  the  cases  cited  are  of  no 
weight  Orford  v.  Cole  (&),  assuming  it  to  bear  on  the 
present  case,  was  only  a  Nisi  prius  decision.  In  Doe  v. 
Avis  (c),  reported  (on  the  motion  in  Banc  to  ente 
nonsuit)  in  2  Manning  and  Rt/lana,  as  Doe  dem.  Morgan 

(a)  6B.^a  471.  (6)  2  Stark.  N.  P.  C.  351. 

(c)  3  Stark,  on  Ev,  1038.,  note  (y)  3d  ed. 
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V.  Amos  (fl),  the  point  now  under  discussion  was  not   Qy^en^s  Bench. 
raised  ;   and  Lord  Tenterden  spoke  doubtfully  as  to  the  * 


construction  of  the  statute.     [Coleridge  J.     Latham  v. 


Dob  dem. 
Maklow 

Itutky(b)  and  Chadwick  v.  Sills  (c),  both  cited  in  2  Chitt.  „  ^• 
SiaU  964,  note  (:r),  seem  to  be  analogous  cases.]  The 
decision  was  come  to  with  doubt,  by  Abbott  C.  J.  in  the 
first  case,  and  Holrqyd  J.  in  the  second.  In  Rex  v.  St* 
Martin^s^, Leicester  {d),  Taunton  J.  says:  "An  agree- 
ment for  a  lease,  under  which  the  rent  is  as  much  as  5/., 
requires  a  stamp."  Then  as  to  the  want  of  signature 
by  the  lessor.  [Coleridge  J.  What  do  you  say  this 
document  is?]  It  may  not  be  essential  to  determine 
that;  but,  if  operative  at  all,  it  is  a  lease.     It  confers  a 

present  legal  interest,  and  comes  within  the  decision  in 

• 

Poole  V.  Bentley  (e)y  and  the  doctrine  stated  in  4  Bac^ 
Abr.  816.,  7th  ed.,  tit  Leases  and  Terms  fwYearsy  (K). 
It  is  not  a  mere  attornment,  but  an  agreement,  and 
acted  upon,  though  not  signed,  by  Marlam.  He  pro- 
duces it  as  that  under  which  the  defendant  held.  Not 
being  for  a  term  of  more  than  three  years,  it  did  not 
require  the  signature  of  both  parties  to  satisfy  the 
Statute  of  Frauds.  A  document  put  in  as  "evidence 
of  a  contract "^^  requires  stamping,  by  the  express  words 
of  the  schedule,  tit.  Agreement.  Vaughton  v.  Brine  (g) 
does  not  at  all  resemble  this  case :  the  resolution  there 
held  admissible  was  a  mere  entry  made  by  the  defend- 
ants, and  not  assented  to  as  an  agreement.  Tindal  C.  J. 
said  there  that,  under  the  words  of  the  schedule,  tiL 
Agreement^  "  a  document  need  not  be  a  formal  agree- 
ment, but  may  be  a  minute  or  memorandum  of  anagree- 

(a)  2  Man.  ^  Ry.  180.  (&)  Ry.  ft*  M.  IS. 

(c)  By.  i  M.\5.  (rf)  2A.^E.  210.  212. 

{e)  12  East,  168.  (g)  1  Man.  j>  (7.  359. 
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ment"  The  instrument  here  at  least  answers  that 
description.  Bemon  v.  Hayward  (a)  shews  that  an 
agreement,  not  formally  assented  to  by  one  of  the  par- 
ties, may  become  his  by  adoption,  and  is  then  the  agree- 
ment of  both.  Mamsbottom  v.  Mortley  (6),  explaining 
JRamsboitom  v.  Tunbridge  (r),  is  also  an  authority  for  the 
defendant  [CdUridge  J.  Is  there  any  case  in  which  a  lease 
has  been  held  good  without  execution  by  the  lessor  ? 
This  is  unilateral  all  through.]  The  words  are,  ^  I  John 
Thompson^  <* agree  with  William  Marlam  to  retake'*  &c. 
{Coleridge  J.  If  it  had  been  stated  that  Thompson  agreed 
to  retake,  and  Marlam  to  relet,  the  case  might  have 
been  different,  though  Marlaw  had  not  signed.]  A 
party  choosing  to  accept  and  act  under  an  instrument  of 
this  kind  is  estopped  from  saying  it  is  not  his.  A  mere 
written  agreement  is  the  same  in  tliis  respect  as  an  oral 
one.  Even  if  the  agreement  were  by  deed,  it  is  not 
clear  that  the  assent  of  an  immediate  party,  shewn  by 
his  acts,  would  not  make  it  a  binding  instrument  as  to 
him ;  Cooch  v.  Goodman  (</) :  and  Cardwell  v.  Lucas  (e) 
is  consistent  with  this  view.  The  opinion  expressed  in 
Clayton  v.  Burtenshaw  (g),  and  cited  on  the  other  side, 
was  not  a  necessary  part  of  the  decision.  In  JVil'^ 
son  V.  Wool/ryes  (A),  where  an  instrument  not  executed 
by  some  of  the  alleged  lessors  was  held  not  to  be  their 
lease,  the  demise  vras  declared  upon  as  the  deed  of 
several  lessors,  including  those  who  in  fact  did  not  exe- 
cute. In  Richardson  v.  Gtjffbrd{i)  the  letter  would  pro- 
bably have  been  considered  a  lease  if  stamped,-  though 


(a)  2A.^E.  666. 
(c)  2  JML  j*  S,  434. 
(e)  3  AT.  ^  «^.  111. 
(A)  6  ir.  4*  &  341. 


(6)  S  JU:  ^  S.  445. 
{d)  9  Q.  B,  58a 
(jg)  5B.^  C.  41. 
(t)  I  A,^E,  52. 
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its  terms  were  at  least   as   unilateral  as  those  of  the  QueerCs  Bench. 
agreement  m  question  here.  


Lord  D£NMAN  C.  J.  I  am  of  opinion  that  no  stamp 
was  necessary  in  this  case.  By  the  writing,  Thompson 
agreed  to  retake  of  Marlam  for  a  time :  but  this  was  not 
a  lease,  because  the  lessor  was  no  party  to  it;  and,  if  it 
was  an  agreement,  the  subject  matter  was  not  of  the 
value  which  renders  a  stamp  necessary.  Batnsboitom  v. 
Tunbridge  (a)  and  Ramsbottom  v.  Mortley  (6),  which 
turned  upon  signature  by  an  auctioneer,  the  agent  of 
both  parties,  have  no  application  to  thb  case.  Bemon  v. 
Hm/ward  (c)  seems  like  it,  but  is  not  really  applicable ; 
because,  if  the  writing  here  be  an  agreement,  the  value  is 
insufficient.  As  to  the  other  point ;  I  think  the  proposed 
evidence  was  inadmissible.  Thompson  having  possession 
under  the  testator,  the  lessor  of  the  plaintiff  comes  and 
claims  to  be  devisee.  Thompson  admits  him  to  be  so ; 
and  the  admission  is  acted  upon.  Afterwards  it  is  con- 
tended that  the  will  was  a  nullity.  A  case  may  indeed 
be  supposed  where  evidence  of  this  kind  might  be  admis- 
sible ;  as  if  it  appeared  that  the  party  claiming  as  devisee 
had  been  guilty  of  a  fraud  in  the  making  of  the  will,  and 
in  falsely  representing  it  to  the  tenant  as  a  valid  one.  I 
can  conceive  that,  under  such  circumstances,  evidence'of 
the  fraud  in  respect  of  the  will  might  properly  form 
part  of  the  tenant's  case.  But  no  such  evidence  was 
offered  here.  The  only  attempt  was  to  prove  that  the 
will  in  question  was  legally  no  will.  I  think  the  holding 
of  the  learned  Judge  was  right. 

(a)  2M.^S,  434.  (6)  2  M.  i  S,  445. 

(c)  2  A,^  E,  666, 
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Patteson  J.  If  this  document  was  a  lease,  it  ought 
to  have  been  stamped :  but  I  think  that  it  was  not  a 
lease,  because  there  was  no  lessor.  I  thought  at  first 
that  this  case  had  been  like  Wright  ▼.  Trnevant  (a) ; 
but  there  the  instrument  was  executed  by  both  par- 
ties. I  do  not  say  that  this  document  did  not  bind 
the  party  who  executed  it,  or  that  the  landlord  might 
not  have  sued  him;  but  the  question  here  is  whe- 
ther it  be  a  lease  or  not ;  and  Richardson  v.  Giffbrd  {b) 
does  not  decide  that  it  is.  The  counts  stating  a  demise 
there  were  held  not  to  be  sustained ;  the  Court  did  not 
say  that  the  instrument  in  itself  amounted  to  a  demise* 
Cooch  V.  Goodman  (c)  was  a  very  peculiar  case.  All  that 
the  court  decided  there  was,  that  the  action  might  lie 
though  the  deed  was  not  executed  by  the  covenantees : 
it  was  not  held  that  an  interest  passed  by  the  deed,  or 
that  it  amounted  to  a  lease.  And  the  case  went  off  upon 
another  point.  Nothing  has  been  adduced  here  to  shew 
that  on  instrument  executed  by  the  tenant  only  can  be  a 
lease.  Then,  whether  this  document  should  have  been 
stamped  as  an  agreement  or  not  under  stat.  55  G.  3. 
c*  184.,  Sched.  Part  1.  tit.  Agreement ^  depends  upon  the 
value,  and  upon  the  special  clause  of  exemption.  I  think 
that  it  is  an  agreement  within  the  first  part  of  the  clause, 
and  the  matter  not  ^'  of  the  value  of  20^  or  upwards." 
The  contract  is  for  half  a  year  only,  at  the  end  of  which 
the  premises  are  to  be  given  up ;  and  the  rent  for  that 
period  is  10/.  The  subject  matter  of  the  agreement  is  not 
the  land  but  the  amount  of  rent,  according  to  the  cases 
and  according  to  reason.  It  is  argued  that  the  clause  ex- 
empting agreements  for  leases  under  the  yearly  rent  of 


(a)  Moo.  ^  M.  231. 
(c)  2  Q.  B.  580. 


(&)  I  A.i  E,  52. 
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5/.  implies  that  agreements  at  any  higher  rent  shall  be  QueenU  Bench. 


184S. 


liable;   but  the  clause  may  operate   without  affecting 

such  leases,  if  we  hold  it  to  mean  that  wherever  the  rent      ?f  ■  **®"' 

Maklow 

is  below  5L  the  instrument  shall  be  free  from   duty,  ▼• 

WlOGINt. 

though  the  subject  matter  be  of  the  value  of  20L ;  as  if 
the  agreement  be  for  a  term  of  four  years  or  upwards. 
The  intention  seems  to  have  been  that  agreements  for 
leases  at  small  rents  should  not  be  subject  to  duty :  a 
duty  is  imposed  upon  the  leases  themselves  in  a  subse- 
quent part  of  the  schedule  (tit  Lease) ;  and  therefore  it 
would  have  been  hard  if  the  agreement  also  had  been 
liable.  At  all  events  the  special  exempting  clause  under 
tit.  AgreemerU  does  not  affect  the  prior  part  of  the  en- 
actment. This  point  has  already  been  decided  by  my 
brother  WiUiams  in  the  Bail  Court  (a),  and  I  think 
rightly.  As  to  the  estoppel :  there  was  no  mistake  of 
facts  in  this  case.  Thompson  was  devisee,  whether  the 
will  were  sustained  or  not.  If  he  had  represented  him- 
self to  the  tenant  as  devisee,  and  another  person  had 
really  been  so,  that  would  have  been  a  misrepresentation, 
and  the  tenant  would  not  have  been  bound.  But  that  is 
not  the  present  case.  The  defendant  has  attorned  and 
paid  rent  to  a  person  who  was  the  actual  devisee,  and 
is  estopped  from  disputing  his  title,  according  to  all  the 
cases.  If  he  wishes  to  contest  it,  he  must  yield  up  the 
premises  and  then  bring  ejectment. 

Williams  J.  concurred. 

Coleridge  J.  I  am  of  the  same  opinion.  As  to  the 
latter  point,  Mr.  H/// contends  that  the  defendant,  though 
standing  in  Thompson's  place,  is  not  estopped  from  dis- 

(a)  Marlow  v.  Thompson^  I  DowL  P,  C,  N,  S,  575. 
VOL.  IV.    N.  S.  C  C 
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puting  Marlaafs  title,  because  Thompson  was  induced  to 
take  under  MarU/w  by  a  misrepresentation.  I  admit 
the  principle  of  this  argument;  but  the  facts  do  not  bear 
it  out.  As  to  the  stamp :  if  this  instrument  be  relied 
upon  as  evidence  of  an  agreement  or  obligatory  on  the 
parties  of  itself,  a  difficulty  arises  as  to  value,  if  the 
construction  put  upon  the  act  in  Doe  v.  Avis  (a)  be 
right  The  argument  from  the  special  exempting  clause 
struck  me  at  first;  but  my  brother  Patteson  has  given 
it  the  right  answer.  I  think  that,  on  the  true  princi- 
ple of  construction,  the  subject  matter  of  the  agreement 
is,  what  the  tenant  is  to  give  for  the  right  of  occupation. 
That  is  what  the  parties  deal  for.  The  exempting 
clause  under  tit  Agreement  illustrates  this ;  the  amount 
of  stamp  duty  is  regulated  by  the  amount  of  rent,  not 
by  the  value  of  the  property.  If  then  this  document  be 
not  liable  as  an  agreement,  the  question  is  whether  it  re- 
quires stamping  as  a  lease :  and  I  do  not  think  that  it  im- 
ports to  be  one.  I  do  not  rely  on  the  want  of  signature ; 
because,  if  the  instrument  is  in  terms  a  lease,  the  tenant 
coming  in  and  taking  the  benefit  of  it  is  bound,  though 
it  be  not  signed  by  both  parties.  In  the  cases  of  this 
kind  where  a  party  has  been  held  liable  as  a  tenant,  the 
instrument  would  have  bound  him  as  such  if  it  had  been 
duly  executed.  But  by  this  document  the  supposed  lessor 
does  not  aifect  to  do  anything ;  all  that  is  agreed  is  on  the 
part  of  the  tenant.  Possession  is  held  under  it;  but  that 
is  consistent  with  its  having  been  understood  by  the  par- 
ties as  a  mere  agreement  by  the  tenant.  If  it  had  been 
signed,  it  would  not,  in  my  opinion,  have  been  a  lease. 

Rule  discharged  (&)• 


(a)  3  Stark,  on  Ev,  10S8.,  Sd  ed.,  note  {y) ;  citing  2  ChitL  Stat.  964. 
S.  C,  in  Banc,  as  Doe  dem.  Morgan  ▼.  Amott  2  Man.  j*  K.  180. 
(6)  See  sUt.  7  &  8  Fict.  c.  76.  s.  4. 
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Deere  against  Ivey.  JX*S  7ih. 

ASSUMPSIT.     The  first  count  was  for  breach  of  PWntiffin 
assumpsit  de- 

warranty  of  soundness,  on  the  sale  of  a  certain  cUred,  in  one 

1   .     ./».  count,  that,  in 

mare  by  defendant  to  plaintifi.  consideration 

The  second  count  charged  that  heretofore,  to  wit  27th  fendant's  re- ' 
May  1841,  in  consideration  that  plaintiff,  at   the  re-  bu^of  de!* 
quest  of  defendant,  would  buy  of  defendant  a  certain  defendlnt*''*^' 
horse,  at  and  for  a  certain  price  or  sum  of  money,  to  ™****^  ^^  ^^ 

•'  horse  was 

wit  the  sum  of  60/.,  to  be  therefore  paid  by  plaintiff  sound;  that 

plaintiff  bought 

for  the  same,  defendant  promised  plaintiff  that  the  same  the  horse;  but 

horse  then  was  sound;  that  plaintiff,  confiding  in  the  gound.    In  a 

said  promise  &c.,  did  afterwards,  to  wit  on  the  day  and  ^un?  plaintiff 

year  aforesaid,   buy  the  said  horse  of  defendant,  and  f,f^*^^eration 

paid  him  for  the  same  the  said  sum  &c. :  nevertheless  that  he,  at  de- 
'^  fendant  8  re- 

defendant  did  not  perform  or  regard  his  said  promise,  9"e«t,  would 

but  thereby  deceived  &c.  in  this,  to  wit  that  the  said  fendant  a  cer- 
tain other  horse, 

horse,  at  the  time  of  making  the  said  promise,  was  not  defendant  pro- 

,  mised  that  the 

sound.  horse  was  quiet 

The  third  count  charged  that  heretofore,  to  wit  on  'xcepMhathe** 
the  day  and  year  aforesaid,  in  consideration  that  plaintiff,  JJ^n^'^^jJg^  1,^ 
at  the  request  of  defendant,  would  buy  of  defendant  a  ''*•  ««<Jdled  or 

*  ''  approached  for 

certain  other  horse,  at  and  for  a  certain  price,  to  wit  the  purpose  of 

being  saddled 

60/.,  to  be  paid  by  plaintiff  to  defendant  for  the  same,  or  cleaned.   In 

each  count,  a 

defendant  promised  plaintiff  that  the  said  horse  then  was  breach  of  the 
quiet,  and  had  no  vice,  except  that  the  said  horse  was  count^waa 
given  to  biting  on  the  occasion  of  his  being  saddled,  ^g^^it  wa» 

pleaded  to  the 
whole  declaration. 
On  the  trial,  one  contract  of  sale  and  warranty  only    was  proved ;  and  damages  were 
given  on  the  two  counts  collectively. 

The  Court  directed  a  new  trial,  on  the  ground  that  the  plaintiff  could  not  recover  upon 
two  counts  for  the  same  8ul>ject  matter  of  complaint. 

c  c  2 
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and  on  the  occasion  of  his  being  approached  in  the 
stable   for   the  purpose  of  being  saddled   or   cleaned ; 
that  plaintiff)  confiding  in  the  said  promise  &C.,  after- 
wards, to  wit  on  the  day  and  year  aforesaid,  bought  the 
said  horse  of  defendant,  and  then  paid  him  for  the  same 
the  said  sum  &c. :  yet  defendant  disregarded  his  said 
promise,  and  thereby  deceived  &c.  in  this,  to  wit  that 
the  said  horse  in  this  count  aforesaid,  at  the  time  of  the 
making  of  the  last  mentioned  promise  of  defendant,  was 
not  quiet,  and  was  vicious  in  other  respects  than  being 
given  to  biting  on  the  occasion  of  the  said  horse  being 
saddled,  and  on  the  occasion  of  the  said  horse  being  ap- 
proached in  the  stable  for  the  purpose  of  being  sad- 
dled or  cleaned,  or  on  either  of  those  occasions. 
Pleas.     1.  Non  assumpsit.     Issue  thereon. 
2.  To  the  first  count :  that  the  mare  was  sound  &c : 
conclusion  to  the  country.     Issue  thereon. 

S.  To  the  second  count :  that  the  horse  in  that  count 
mentioned,  at  the  time  of  making  the  promise,  was 
sound  :  conclusion  to  the  country.     Issue  thereon. 

4.  To  the  third  count :  that  the  said  horse  in  the  said 
last  count  mentioned,  at  the  time  of  the  making  of  the 
said  promise  in  that  count  mentioned,  was  quiet,  and 
was  not  vicious  in  other  respects  than  being  given  to 
biting  on  the  occasion  of  the  same  horse  being  saddled 
and  on  the  occasion  of  the  same  horse  being  approached 
in  the  stable  for  the  purpose  of  being  saddled  or  cleaned: 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erskine  J.,  at  the  Somersetshire 
Spring  assizes,  1842,  the  plaintiff  gave  evidence  in  re- 
spect of  the  warranty  of  the  mare  mentioned  in  the  first 
count;  upon  which  25/.  damages  were  given  separately: 
and  he  also  gave  evidence  of  one  other  single  transac- 
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tion,  that  of  sale  and  warranty  of  a  horse ;  in  respect  of  Queen*s  Bench. 

1  fi4t^ 

which  40/.  damages  were  given  collectively  on  the  last *_ 


two  counts.  Dkk«i 

V. 

In  Easier  term,  184«2,  Bompas  Serjt*  obtained  a  rule         Itxt. 
nisi  for  a  new  trial. 

Erie  and  Unlhank  now  shewed  cause.  The  defendant 
objects  that,  as  one  contract  only  was  proved  in  respect 
of  the  horse,  the  plaintiff  was  not  entitled  to  recover  on 
both  the  second  and  third  counts.  But  it  does  not 
follow  that,  because  there  is  only  one  contract,  there  are 
not  two  causes  of  action  :  there  may  be  several  breaches  , 
of  one  contract ;  and  it  is  not  the  contract  but  the  breach 
that  is  the  cause  of  action.  Reliance  will  be  placed  on 
Holford  v.  Dunnell[a).  There  it  was  held  that  the 
owner  of  a  house,  who  had  let  it  by  a  single  contract, 
could  not  recover  damages  in  different  counts  describing 
different  contracts  with  different  breaches.  The  mar- 
ginal abstract  of  the  report  appears  to  be  inaccurate :  it 
is  stated  that  the  breaches  in  the  different  counts  ^^  must 
be  taken  to  have  reference  to  different  messuages;"  but 
the  decision  is  rather  that  the  breaches  must  be  taken  to 
have  reference  to  different  conlracls.  There  the  first 
count  described  an  executory  contract,  and  the  second 
an  executed  one:  the  two  counts  of  course  could  not 
be  both  supported  by  shewing  only  one  transaction. 
Parke  B.  said,  in  that  case :  ^^  The  plaintiff  has  stated 
two  contracts  in  his  declaration,  whereas  one  onlv  was 
proved."  Here  the  same  contract  is  set  forth  in  each 
count:  the  word  ** other"  is  unimportant.  IPatlesonJ. 
The  attempt  seems  to  be  to  evade  the  new  rules.     We 

(a)  1  M,^  W,  348. 

c  c  3 
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Foiume  IF,     have  been  trying  to  compel  parties  to  tell  the  truth  on 

'        the  record ;  but  here  you  insert  the  word  "  other,"  which 

Du&B  introduces  an  untruth;  and,  without  that  word,  you 
I^Ki*-  would  be  obviously  violating  the  rule  which  directs  that 
several  counts  shall  not  be  allowed  for  the  same  matter.] 
The  rule  (a)  is  that  *<  several  counts  shall  not  be  allowed, 
unless  a  distinct  subjecUmatter  qfcomplairU  is  intended  to 
be  established  in  i*espect  of  each:"  and,  afterwards, 
^  counts  founded  on  one  and  the  same  principal  matter 
cfcomplairUf  but  varied  in  statement,  description,  or  cir- 
cumstances only,  are  not  to  be  allowed."  The  subject 
matter  of  complaint  is  any  breach  of  the  contract ;  dis- 
tinct breaches  of  one  contract  are  distinct  subjects  and 
matters  of  complaint.  The  instances  given  in  the  rule 
are  of  different  descriptions  of  one  contract,  not  difierent 
breaches  of  one.  {Coleridge  J.  Then  have  you  de- 
scribed the  complete  contract  in  either  count?  Is  the 
whole  consideration  exhausted  by  one  of  the  several  pro- 
mises?] There  is  no  objection  to  stating  the  whole  con- 
sideration, with  so  much  only  of  the  promise  as  is  alleged 
to  be  broken  ;  Miles  v.  Sheward  (fr),  Clarke  v.  Gnn/  (c). 
Ward  y.  Smith  (d).  The  plaintiff  might  have  brought  dis- 
tinct actions  for  each  breach.  {Patteson  J.  Neither  count 
is  objected  to  as  standing  alone :  the  objection  is,  that 
the  two  cannot  each  entitle  to  damages.]  In  Paaiey  v. 
Walker  {e)  distinct  breaches  were  laid,  in  different  counts, 
of  promises  arising  upon  the  same  consideration,  namely, 
the  relation  of  landlord  and  tenant.  In  Seddon  v.  J\itop{g) 
a  plaintiff  declared  on  a  promissory  note,  and  for  goods 

(a)  i7.  G.  Hil,  4  W,  4^   Genertd  Rukt  amd  B^ulatwHS,  5. ;  5  B,  i 
Ad.  iL 
(6)  8  Sou,  7.  (r)  6  East,  564. 

(rf)  11  Price,  19.  (0  5  r.  R.  S7S. 

{g)  6T,  a.  607. 
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sold  and  delivered,  but  proved  damages  only  in  respect  Queen*s  Bench. 

of  the  promissory  note  :  and  it  was  held  that  he  might  '___ 

afterwards  recover  in  a  separate  action  for  the  goods  sold        Dmei 
and  delivered.     The  present  objection  might  have  been         Ivsr. 
taken  in  many  cases,  as  in  Parkinson  v.  Lee  (a)  and  Snell^ 
ing  v.  Lord  HufUingfield  {b\  but  was  never  urged  in  any 
case  where,  as  here,  the  same  contract  is  declared  upon, 
with  different  breaches,  in  different  counts.     In  whole 
classes  of  cases  the  constant  practice  is  to  complain  of 
different  matters  arising  out  of  the  same  contract:  thus 
the  relation  of  factor  to  principal  arises  out  of  one 
contract  only ;  but  different  counts  are  framed  upon  the 
different  implied  promises,  to  account,  to  pay  proceeds, 
to  return  the  goods  which  are  not  sold,  and  so  on*  The 
method  of  describing  the  same  thing  a  second  time  by 
the  word  "  other  "  is  not  very  ancient :  in  Hart  v.  Long* 
field  (c)  it  was  suggested  by  Lord  HolL     \Patteson  J. 
That  is  the  earliest  departure,  I  believe,  from  the  method 
of  description  which  it  has  since  been  attempted  to  re- 
store :  I  do  not  think  you  would  find  any  thing  of  the 
sort  in  the  Year  Books.2     In  Bleaden  v.  Rapallo  (d)  the 
Court  allowed  two  counts,  one  laying  a  promise  implied 
by  law,  the  other  a  promise  arising  upon  express  agree- 
ment, with  distinct  breaches.     The  declaration  in  the 
present  form  imposes  no  hardship  on  the  defendant,  but 
rather  facilitates  the  defence.   If  both  promises  had  been 
stated  in  a  single  count,  as  one  contract  upon  the  same 
consideration,  and  a  breach  of  the  whole  charged,  the 
defendant  could  not  have  paid  money  into  Court  without 
admitting  the  whole  warranty  so  laid :  whereas,  here,  if 

(a)  2  £«/,  3H. 

(6)  1  Cr,  M,  §•  li,  20.     S.  C.  4  Tt/rwh.  606. 

(c)  7  Afod,  148.  id)  3  Man.  i  G.  116. 

c  c  4 


Itst. 
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Foimme  iv.     he  had  choseD  to  admit  one  part  of  the  warrant?  but  deny 

J  843. 
1_    the  other,  he  might  have  paid  money  into  Court  upon 

that  which  he  meant  to  admit 


Bcmpai  Seijt.  and  Moody ^  contriL  Holfbrd  r.  Dioh' 
neii  (a)  has  not  been  distinguished.  That  decision  is 
conformable  also  to  the  practice  before  the  new  rules ; 
Wordy.  BeU{b). 

Lord  Denman  C.  J.  I  find  it  impossible  to  dis- 
tinguish this  case  from  Holford  v.  Dtmnett{a).  The 
new  rules  of  pleading  produce,  I  hope,  the  advantage 
of  preventing  parties  from  being  misled,  and  of  enabling 
them  to  distinguish  what  it  is  that  the  opposite  party 
relies  upon.  Ward  v.  Bell  (6)  is  very  material,  as  shew- 
ing the  reason  of  the  new  rule,  which  has  been  properly 
accompanied  by  another  (c)  enabling  parties  to  amend 
the  declaration  when  the  proof  varies  from  it  in  par- 
ticulars not  material  to  the  merits  of  the  case,  subject  to 
the  discretion  of  the  Judge. 

Patteson  X  It  is  clear  that  the  plaintiff,  having 
proved  one  contract,  ought  not  to  be  allowed  to  prove 
another,  unless  there  really  was  another.  The  case  does 
not  turn  wholly  upon  the  new  rules,  though  no  such  case 
seems  to  have  occurred  in  former  times.  I  confess  that 
I  myself,  some  time  ago,  in  framing  a  declaration  upon 
this  warranty,  should,  if  I  had  felt  a  doubt  as  to  its 
exact  eSect,  have  inserted  two  counts,  or,  more  pro- 
bably, three.  The  new  rules  allow  of  only  one  count 
upon  one  subject  matter  of  complaint:  by   which,   in 

(a)  1  M.^  W,  348.  (6)  \  C.  i  M,  848.     &  C.  3  Tyrwfu  904. 

(c)  Sut  3&  4  nr,  4.  c.  42.  a.  23. ;  referred  to  in  R.  G.  HU,4  W,  4., 
General  R%Ues  and  Regulations,  5. ;  5  B.  ^j^  Ad,  ii. 
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cases  of  contract,  I  understand,  not  merely  the  breach  of  Qm««*»  Bench. 

184S* 
contract,  but  the  contract  itself,  as  the  foundation  and  ' 

part  of  the  matter  of  complaint :  and,  if  necessary,  there        l>««»« 

may  be  an  amendment.  Holfordy.Dunnett{a)is  expressly         l^»^« 

in  point,  and  indeed  goes  farther  than  is  necessary  for 

our  present  decision ;   for   there  it  was  held  that  the 

same  contract  could  not  be  described  in  two  different 

counts   as  executory  and   executed;   a  fortiori,   there ^ 

must  not,  under  the  new  rules,  be  two  counts  describ* 

ing  the  same  contract  in  precisely  the  same  terms.    It 

is    true   that   Bleaden  v.  Rapallo  (b)    is    somewhat  at 

variance  with  Holford  v.  Dunnett  [a) ;  and  I  confess  that 

I  should  rather  have  thought  that  one  of  the  counts  in 

Bleaden  v.  Rapallo  {b)  ought  to  have  been  struck  out : 

the  Court,   however,  there  thought  that   two   counts 

might  be  allowed,  one  upon  the  express  contract,  the 

other  upon  the  implied  one.     Still  it  does  not  follow 

that,  because  two  counts  are  allowed,  the  plaintiff  would 

have  been  permitted  to  recover  on  both  unless  he  proved 

two  contracts ;  for  the  plea  of  Non  assumpsit  puts  him 

upon  proof  of  two.     I  do  not  find  that  the  word  "  other  *' 

was  there  inserted  in  the  second  count :  but  perhaps  the 

report  does  not  set  out  the  pleadings  quite  fully. 

Williams  J.  I  am  of  the  same  opinion.  Holford 
v.  Dunnett  {a)  is  not  distinguishable  from  the  present 
case:  and  the  inconvenience  appears  to  me  to  be  all 
on  one  side.  Mr.  Erie  and  Mr.  Unthank  say  that, 
although  there  is  but  one  contract,  there  are  two  dis- 
tinct promises,  and  that  breaches  of  each  were  proved. 
Surely  there  would  be  great  inconvenience  in  allowing 
damages  to  be  recovered  on  two  counts  under  those 

(a)  7  M.  4  W.  348.  (6)  3  Man,  J  G.  116. 
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circumstances.  And  the  difficulty  on  the  part  of  the 
plaintiff  seems  to  be  only  that  he  doubted  whether  he 
would  make  out  that  both,  or  which,  of  the  promises 
had  been  made  and  broken :  but  from  any  difficulty 
of  this  sort  he  might  have  been  relieved  at  the  trial 
by  the  Judge's  power  of  amendment. 

Rule  absolute  (a). 


(a)  CoUridqie  J.  bad  left  the  Court  at  the  close  of  the  argnincnt. 


Wedmetdty^ 
Ftbruaty  Sth. 


ToppiN  against  Field. 


DefciKUnt,        rf^  OVEN  A  NT.     The  declaration   charged   that,   by 

being  indebted     V>^    ^  i   <•      i  r    i  i 

to  pUintifl;  indenture  between  defendant  of  the  one  part  and 

^^^lil^of  ™  plaintiff  of  the  other  part  (profert,  the  date  being  17th 
^l^ndam'tlire  ^'*^!f  1828),  after  reciting  that  a  policy  of  assurance 
and  covenanted  jj^j  jj^^   effected   bv   defendant  on  his  life  with  the 

to  pa  J  tbe  an-  ^ 

nual  premiums,  directors  of  the  London  Life  Assurance  Association,  in 

and,  if  he  did 
not,  and 
plaintiff*  paid 
them,  torepaj 
plaintiff*. 
Defendant 
afterwards 
became  bank- 
nipt  and  ob- 
tained bis  cer- 
ti  Scale.     A 
premium  accru- 
ing due  after 
tbe  bankruptcy, 
and  being 
unpaid  by 
defendant, 
and  plaintiff* 
having  paid  it, 
and  not  been 
repaid. 

Held,  that 
defendant  was 


1500/.,  at  a  premium  of  48/.  75.  6{/.,  payable  on  the 
1st  Jtdy  in  every  year,  and  that  the  premium  had  then 
duly  been  paid  up ;  that  plaintiff  had  agreed  to  advance 
defendant  1000/.  on  having  the  repayment,  with  in- 
terest at  5  per  cent.,  secured  by  an  assignment  of  the 
policy,  with  the  covenants,  provisions,  and  in  manner,  in 
the  indenture  contained;  it  was  witnessed  that,  in 
consideration  of  1000/.  advanced  to  defendant  by  plain- 
tiff, defendant  did  grant,  assign  and  set  over  to  plaintiff^ 
his  executors,  administrators  and  assigns,  all  that  the 
said  deed  poll  or  instrument  or  policy  of  insurance  &c. 
(describing  it),  with  all  sums  of  money  which  should 
not  discharged    \^  jyg  ^^  receivable  upon  or    bv  virtue  of  the   said 

from  liability  ' 

for  these 

breaches  of  corenant,  by  sects.  56  and  121  of  stat.  6  G,  4.  c.  16. 
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policy  of  assurance,  and  all  the  estate,  riirht,  &c.,  of  Queen's  Benck. 

.                                  .*         .                                       1843. 
defendant  of,  in,  to,  &c.,  the  said  policy  and  sums  of   ' 

money:  habendum  to  plaintiff,  his  executors,  &c.,  as  Tofw» 
and  for  his  and  their  own  absolute  moneys  and  pro-  Fjwa 
perty;  subject  to  a  proviso  for  redemption.  And  de« 
fendant,  for  himself,  his  executors  and  administrators, 
covenanted  with  plaintiff,  his  executors,  &c.,  *<  to  pay 
the  annual  or  other  payments  upon  the  said  policy,*' 
*^  so  that  the  life  of  the  defendant  should  and  might  be 
thenceforth  well  and  regularly  kept  insured  in  the  said 
sum  of  1500/.  at  the  least,  so  long  as  the  said  principal 
sum  of  1000/.,  or  the  interest  thereof,  or  any  part 
thereof,  respectively,  should  remain  due  and  owing  to 
the  plaintiff,  his  executors,"  && ;  and  that  he  ^*  should 
and  would  at  all  times,  when  thereunto  required  by 
the  plaintiff,  his  executors  "  &c.,  ^<  produce  and  shew 
unto  him  or  them  the  receipts  or  vouchers  for  the 
premiums  or  other  sum  or  sums  of  money  paid  for 
such  assurance.  And  it  was  thereby  declared  and 
agreed  that,  if  the  defendant  should  at  any  time  or 
times  hereafter  neglect  to  insure  and  keep  insured  the 
said  sum  of  1500/.  upon  his  life  as  aforesaid,  or  refuse 
or  decline  to  produce  or  shew  forth  the  receipt  or 
receipts,  voucher  or  vouchers,  as  aforesaid,  it  should  be 
lawful  for  the  plaintiff,  his  executors,"  &c.,  *^  to  pay 
the  said  premiums  or  sums  for  assurance,  or,  if  requi- 
site, to  effect  or  cause  or  procure  to  be  effected  any 
other  assurance,  in  his  or  their  own  name  or  names,  or 
in  the  name  of  him  the  defendant,  upon  his  life,  for 
any  sum  not  exceeding  1500/.,  and  from  time  to  time 
to  keep  the  life  of  the  defendant  insured,  either  from 
year  to  year  or  for  any  longer  period  than  a  year,  at 
his  or  their  discretion.      And  that  the  defendant,  his 
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heirs,  executors,^  &c.,  "  should  and  would,  on  de- 
mand, truly  pay  or  cause  to  be  paid  unto  the  plaintiff, 
his  executors,"  &c.,  "  all  and  every  such  sum  or  sums 
of  money  as  he  the  plaintiff,  his  executors,"  &c., 
<'  should  advance  or  pay  for  the  purpose  or  on  account 
of  such  insurance,  together  with  interest  for  the  same,'' 
at  five  per  cent. 

That  afterwards,  by  another  indenture,  indorsed  on 
the  first,  and  made  between  defendant  of  the  one  part 
and  plaintiff  of  the  other  part  (profert,  the  date  18th 
December  1880),  after  reciting  that  750/.  of  the  1000/. 
was  due  from  defendant  to   plaintiff,  but  all  interest 
was  paid  up  to  6th  August  1 829 ;  that  defendant  had  ef- 
fected a  policy  of  assurance  on  his  own  life  with  the 
Society  for  flquitable   Assurances,  for  1000/.,  at   the 
annual  premium  of  SlLSs.Gd.y  payable  on   18th  Fe- 
bruary in  each  year ;  that  such  premium  was  duly  paid 
up ;    and  that  defendant  was   desirous   of  substituting 
this  policy  of  assurance  as  a  security,  according  to  the 
provisions  of  the  said  first  mentioned  indenture,  instead 
of  the  policy  of  assurance   therein  assigned,  and  that 
plaintiff  was  willing  to  assent :   it  was  witnessed  that, 
in  consideration  of  the  750/.  still  remaining  due,  and  of 
the  reassignment  of  the  first  policy  of  assurance,   de- 
fendant did   grant,  assign  and  transfer  unto   plaintiff, 
his  executors,  &c.,  the  second  policy  of  assurance,  and 
all  the  right,  &c. ;  habendum  to  the  plaintiff,  his  exe- 
cutors, &c.,  nevertheless,  subject  to  the   same  or  the 
like  proviso  or  agreement  for  reassignment  of  the  same, 
or  the  like  benefit  and  equity  of  redemption  by  means 
or  virtue  thereof,  and  all  other  provisions,  as  would  have 
subsisted  of  and  concerning  the  said  policy  of  assurance 
&c.,  in  this  indenture  before  assigned,  in  case  the  same 
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had  been  assigned   by  the  first  mentioned   indenture,   Queen's  Bench. 

instead  of  the  former  policy.     And  it  was  further  wit-    _' 

nessed  &c.  (reassignment  of  the  first  policy  by  plaintiff       Tornx 
to  defendant).  Field. 

That  750/.,  and  200/.  interest,  remained  due ;  that^ 
after  the  making  of  the  two  indentures,  to  wit  on  &c, 
SI/.  Ss.  6d.  became  due  to  the  flquitable  Assurance  So- 
ciety on  the  policy  effected  with  them ;  and  defendant, 
though  often  requested,  had  not  paid  it,  or  any  part 
thereof.  That,  after  the  premium  became  due,  to  wit  on 
&C.,  plaintiff  requeued  defendant  to  produce  the  receipt 
or  voucher  for  the  said  premium  and  such  other  sums 
as  defendant  might  have  paid  for  the  last  assurance ; 
but  defendant  had  refused  to  do  so.  That  after- 
wards, to  wit  on  18th  February  1841,  plaintiff  paid  the 
premium,  of  which  defendant  had  notice,  and  was  re- 
quested by  plaintiff  to  repay  it :  which  defendant  had 
refused  to  do. 

The  defendant  set  out  the  two  indentures  upon  oyer; 
and  pleaded  that,  after  the  making  of  the  indentures 
and  ^^  after  the  committing  of  the  several  breaches  in 
the  said  declaration  mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit  on  the  6th  day  of  October 
A.D.  1841,  he  the  said  defendant  became  a  bankrupt, 
within  the  true  intent  and  meaning  of  the  statute  made 
and  then  in  force  concerning  bankrupts ;  and  that  the 
supposed  causes  of  action  in  the  declaration  mentioned, 
and  each  and  every  of  them,  accrued  to  the  plaintiff  be- 
fore the  defendant  so  became  a  bankrupt  as  aforesaid :'' 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  Middlesex 
sittings  in  Trinity  term,  1842,  the  following  facts  were 
proved  and  admitted. 
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That  the  indentures  mentioned  in  the  declaration  and 
pleas  were  executed  by  the  defendant  That  the,  prin- 
cipal sum  of  750/.,  secured  by  the  indenture  of  18th 
December  1830,  had  never  been  repaid  by  defendant  to 
plaintiff.  That,  on  30th  January  1841,  a  joint  fiat  in 
bankruptcy  was  issued  against  defendant  and  one  fPii^ 
Ham  Fields  and  they  were  thereupon  duly  declared 
bankrupts.  That,  at  that  time,  the  said  sum  of  750Lf 
and  twelve  months'  interest  thereon,  was  due  from  de- 
fendant to  plaintiff;  and  the  same  was  still  due  and 
owing.  That  plaintiff  had  not  proved  or  claimed  under 
the  fiat.  That  defendant  did  not  pay  the  annual  pre- 
mium of  31/.  85.  6d.  which  became  due  on  18th  Fe^ 
bruaty  1841  on  the  policy  of  assurance  assigned  by  the 
indenture  of  18th  December  1830;  and  he  neglected  to 
keep  insured  the  said  1000/.  upon  his  life:  and  therefore 
plaintiff  paid  the  said  premium  of  31/.  85.  6d.  for  the 
period  from  ISih  February  1841  to  18th  February  1842: 
and  defendant  did  not,  on  demand  (made  on  10th  Z)^- 
cember  l%ii\\  or  afterwards,  pay  plaintiff  the  sum  so 
advanced  for  the  purpose  of  such  assurance,  with  in- 
terest That  the  defendant  and  William  Fields  on  5th 
October  1841,  obtained  their  certificate.  That,  on  7th 
January  1842,  plaintiff  required  defendant,  in  writ- 
ing, to  produce  and  shew  to  him  the  receipts  or 
vouchers  for  the  premium,  pursuant  to  the  covenant  in 
the  mdenture  of  17th  July  1828  ;  but  defendant  did  not 
produce  or  shew  them. 

The  action  was  commenced  on  10th  January  1842. 

Upon  this  evidence,  the  learned  Judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  recover :  and  the  jury, 
under  his  Lordship*s  direction,  found  a  verdict  for  the 
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plaintiff  accordingly,  with  liberty  for  the  defendant  to   Queen's  Bench. 

apply  to  the  Court  thereon.     The  defendant  obtained  a \ 

rule  nisi  in  Trinity  term,  184?2,  for  entering  a  verdict        Toppim 
for  the  defendant,  with  leave  to  the  parties  to  state  a        Field. 
case  for  the  opinion  of  the  Court.     And,  in  pursuance 
of  such  rule,  the  parties  agreed  to  state  the  foregoing 
case. 

The  question  for  the  decision  of  the  Court  wa8» 
whether  the  plaintiff  is  entitled  to  maintain  this  action 
in  respect  of  the  alleged  breaches  of  covenant  in  the 
declaration,  or  any  of  them ;  or  whether  the  bankruptcy 
and  certificate  of  the  defendant  discharged  him  there- 
from, and  from  all  liability  in  respect  of  the  several 
covenants  in  the  indenture.  The  verdict  for  the  plain- 
tiff was  to  stand,  or  be  set  aside  and  entered  for  the 
defendant,  according  to  the  opinion  And  direction  of  the 
Court.     The  case  was  argued  in  last  term  (a). 

Jervis  for  the  plaintiff.  This  is  not  a  ^<  debt  payable 
upon  a  contingency,"  within  the  meaning  of  sect.  56  of 
Stat.  6  G.  4.  c.  16.,  and  therefore  the  action  is  not  barred 
under  sect.  121.  No  money  b  to  be  paid  to  the  plain- 
tiff: the  defendant  has  only  covenanted  with  the  plaintiff 
to  pay  money  to  another  party.  The  argument  on  the 
other  side  will  probably  be  that  the  covenant  to  make 
these  payments  is  accessory  to  the  debt  owing  from  the 
defendant  to  the  plaintiff;  and  that  the  certificate  bars 
such  debt;  and  therefore  bars  the  accessory.  But  in 
Atwood  V.  Partridge  {b)  the  defendant  covenanted  for 
payment  of  premiums  of  insurance  by  a  third  party,  and 

(a)  Jantutry  24th.     Before  Lord  Denman  C.  J.,  Pattewon,  Coleridgf, 
and  nightman  Ja. 
(6)  4  Bing,  S09. 
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afterwards  obtained  his  certificate  under  a  commission 
of  bankruptcy :  and  it  was  held  that  he  was  not  pro- 
tected by  his  certificate.  It  is  true  that  here  the  bank- 
rupt who  covenants  is  the  principal  debtor  himself,  and 
not,  as  there,  the  surety :  but  the  decision  there  was 
entirely  on  sects.  56  and  121,  upon  which  the  present 
question  depends.  If  the  covenant  here  could  be  con-^ 
sidered  as  creating  a  debt  because  it  is  accessory  to  a 
debt,  the  same  doctrine  would  have  applied  there,  and 
that  case  would  have  been  within  sect.  56,  The  da- 
mages here  cannot  be  calculated ;  they  are  unliquidated. 
In  Thompson  v.  Thompson  {a)  also  it  was  held  that  a 
surety  was  not  protected  by  his  certificate  from  liability 
on  a  covenant  to  pay  the  instalments  of  an  annuity  on 
default  by  the  principal.  The  decisions  on  secL  51 
of  the  Insolvent  Debtors'  Act,  7  G.  4.  c.  57.,  are 
stronger  still.  In  Hocken  v.  Brown  (A)  it  was  held  that 
the  surety  of  an  insolvent  was  liable  to  pay  instalments 
of  an  annuity  accruing  after  the  discharge  of  the  prin- 
cipal debtor.  Under  the  earlier  Insolvent  Debtors' 
Act,  51  G.  3.  c.  125.  s.  16.,  it  was  held,  in  La  Coste 
V.  Gillman  (c),  that  the  discharge  of  an  insolvent  did  not 
relieve  him  from  his  covenant  to  pay  the  premiums  on  a 
policy  which  he  had  assigned  to  his  creditor:  and  the  same 
decision  was  pronounced  on  sect.  51  of  stat.  7  G.  4.  c.  57. 
in  Bennett  v.  Burton  {d\  In  the  last  case  it  was  argued, 
as  will  be  said  here,  that  to  compel  the  insolvent  to 
keep  up  the  premiums  would  be,  in  effect,  enforcing 
the  principal  debt.  The  form  of  the  plea  here  also,  is 
objectionable;  but  the  objection  perhaps  raises  only  the 
same  point  in  another  form.     It  is  averred   that  the 


(a)  8  New  Ca.  168. 
(c)  1  Price,  315. 


(6)  4  New  Co.  400. 
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causes  of  action  accrued  before  the  defendant  bectirae  Queen's  Bench. 

I  QA,Q 

bankrupt :  that  is  not  so,  unless  the  liability  to  pay  the    ' 

premiums  can  be  considered  as  relating  back  to  the  time        TorriN 

V. 

when  the  original  debt  arose,  or  could  be  enforced.       'Fuld. 
[Coleridge  J.    You  would  say  that  the  proof  could  be 
only  of  the  original  debt,  not  of  the  value  of  the  cove- 
nant to  pay  future  premiums.]     That  is  the  argument* 

Sir  fV.  W.  FoUettj  Solicitor  General,  contra.  Accord- 
ing to  the  report  of  Bennett  v.  Burton  in  Peny  and 
Davison  s  Reports  (a),  the  judgment  of  the  Court  was 
founded  on  the  principle  that  the  Insolvent  Debtors' 
Act,  though  it  discharged  the  person,  kept  the  debt 
alive.  This  appears  to  be  a  more  correct  view  than 
that  taken  in  the  judgment  as  stated  in  Adolphus  and 
EUis*s  Reports  {b\  according  to  which  the  Court  said 
that  the  only  question  was,  whether  the  debt  was  of 
such  a  nature  that  it  would  be  extinguished  by  the 
act,  and  decided  that  it  was  not.  And  the  case,  under- 
stood as  in  the  former  report,  is  no  authority  against 
the  present  defendant.  Here  the  debt  itself  has  ceased : 
and  the  amount  of  the  debt  due  is  the  limit  of  the 
amount  which  the  plaintiff  could  recover.  {^Patteson  J. 
The  debt  itself  is  neither  discharged  nor  extinguished ; 
the  remedy  only  is  barred.  That  has  been  recently 
decided  in  the  Exchequer  Chamber.]  That,  certainly, 
is  the  correct  way  of  stating  the  law,  according  to 
Newton  v.  Scott  (c) :  there  might  still  be  a  distress,  for 
instance.  But,  for  the  pui*posQ  of  the  present  argu- 
ment, the  distinction  is  unimportant:  the  right  of  action 

(o)  4  P,  i  D,  SIS.  (6)  12  A.  j-  E.  657. 

(c)  10  Af.  |r  ^.  47I.»  in  the  Exchequer  Chamber,  affirming  the  judg. 
ment  of  the  Court  of  Exchequer,  Newton  v.  Scott,  9  ^f.  <J*  JF.  434. 

vol..  IV.    N.  S.  I)  I) 


SM  Q-B-    HILARY  VACATION, 


FUmw  it.     is  exdoffoisbed,  so  fai  as  renrds  the  bankrupt  hiiiisel£ 
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Tflvwi  be  broogfat  tor  the  origioal  debt,  is  liable  to  an  acticm 
Fmau  for  not  keeping  op  the  secoritj,  would  be  l&e  bedding 
that  a  debtor  vbo  had  given  a  promissory  note  for 
his  ddit  might  be  soed  on  the  note  after  he  was  dis- 
charged hy  his  certificate  from  the  original  debt,  if  the 
note  became  doe  after  the  bankruptcy.  If  the  plaintiflT 
here  had  proved  his  debt  against  the  bankrupt's  estate, 
he  would  have  been  obliged  to  give  up  the  policy. 
{PaUeton  J.  The  creditor  is  not  bound,  upon  proving^ 
to  give  up  a  ccdlateral  security :  he  may  make  what  he 
can  of  it,  and  prove  for  the  residoe.3  This  is  not  a 
collateral  security.  Atwood  v.  Partridge  (a)  and  7%oaip- 
mm  V.  Thompson  (b)  are  inapplicable.  The  claims  in 
those  cases  were  made,  not  against  the  principal  debtor 
under  whose  commission  the  debt  might  have  been 
proved,  but  against  a  surety  who  had  beeome  bank- 
rupt, so  that  the  remedy  on  the  principal  debt  itself 
had  never  been  done  away  with.  The  question  does 
not,  as  suggested  on  the  other  side,  depend  simply  on 
the  possibility  of  calculating  the  value  of  the  premiums ; 
but  if  it  did,  there  surely  would  be  no  difficulty  in 
making  the  estimate  here.  The  cases  decided  under  tlie 
Insolvent  Debtors'  Acts  are  ina{^licable:  the  provisions 
of  those  acts  differ  materially  from  the  provisions  of  the 
Bankrupt  Act  The  Insolvent  Debtors'  Acts  do  not  ex- 
tinguish, but  preserve,  the  remedy  against  the  insolvent's 
property :  sect.  57  of  the  act  now  in  force,  7  C  4.  c  57., 
expressly  provides  for  iL  But,  under  sect  121  of  the 
Bankrupt  Aa,  6  G.  4-.  r.  1 6.,  the  certificated  bankrupt 
is  "  discharged  "  "  from  all  claims  and  demands  hereby 

(a)  ABmg.  809.  (6)  2  New  Co.  168. 
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made  proveable  under  the  commission."     It  never  could   QMem's  Bench. 

have  been  intended  that  the  claims  incident  to  what  was  _ 

proveable  should  be  kept  alive.  In  ScM  v.  Ambrose  {a)  Topwn 
a  suit  was  commenced  against  the  defendant  before  his  Field. 
bankruptcy,  and  judgment  recovered  afler  the  bank- 
ruptcy ;  and  then  the  bankrupt  brought  a  writ  of  error, 
which  was  non-prossed :  and  it  was  held  that  the  bankrupt 
was  relieved  by  his  certificate  from  the  costs  of  the  non- 
pros, inasmuch  as  they  related  to  the  original  debt 

JerviSi  in  reply.  The  argument  that  the  extinction 
of  the  remedy  on  the  principal  debt  destroys  the  acces- 
sory was  urged  unsuccessfully  in  Bennett  v.  Burton  (A). 
The  decisions  on  the  cases  of  sureties  are  applicable : 
Coleridge  J.,  in  Bennett  v.  Burton  (6),  says  that  it  would 
be  curious  if  the  surety  were  liable  and  the  bankrupt 
noL  How  far  is  the  principle  of  destroying  collateral 
securities  to  be  carried  ?  If  a  bankrupt  has  covenanted 
to  keep  in  repair  a  house  which  he  has  mortgaged,  is 
he  discharged  from  this  covenant  by  his  certificate,  as 
to  subsequent  want  of  repair  ?  [^fVightman  J.  Or  from 
a  covenant  to  insure  against  fire  ?  Patteson  J.  Or  a 
covenant  for  title  ?  There  the  measure  of  damages,  in 
case  of  breach,  would  be  •  the  original  debt.]  It  is 
said  that  the  value  of  the  premiums  may  be  estimated ; 
but  it  is  difiicult  to  lay  down  any  principle  for  cal- 
culating them.  Green  v.  Bicknell  (c)  shews  how  scru- 
pulously the  Courts  require  that  there  should  be  no 
uncertainty  where  it  is  suggested  that  future  damages 
may  be  estimated. 

Cur.  adv.  vuU. 

(o)  3  M,  4-  S,  826.  (6)  12  ^.  cj-  E.  657. 

(c)  8A.^E,  701. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  covenant  upon  an  indenture, 
dated  in  1830,  which  recited  a  transfer  of  a  policy  of 
insurance  upon  the  life  of  the  defendant,  dated  in  1822, 
to  secure  the  repayment  of  a  sum  of  money  lent  by  the 
plaintiff  to  the  defendant,  and  contained  a  covenant  by 
the  defendant  that  he  would  pay  the  premiums  of  in- 
surance to  the  insurance  company,  and  that,  if,  upon 
his  default,  the  plaintiff  paid  the  premiums,  he  would 
repay  him.  Breaches  were  assigned  upon  the  covenant 
To  this  the  defendant  pleaded  his  bankruptcy  after  the 
breaches  declared  upon  had  been  committed :  and  the 
question  was,  whether  the  defendant  was  discharged 
from  liability  on  his  covenant  by  his  bankruptcy  and 
certificate. 

For  the  defendant  it  was  contended  that,  the'debt,  to 
secure  which  the  policy  of  insurance  had  been  assigned, 
being  proveable  under  the  commission,  and  the  remedy 
to  recover  it  barred,  the  bankrupt  was  discharged  from 
liability  to  keep  up  the  security ;  and  that  the  amount 
recoverable  under  the  covenant  constituted  a  contingent 
debt,  proveable  under  the  commission  within  the  fifty- 
sixth  section  of  stat  6  G.  4.  c.  16. 

It  is  unnecessary  to  refer  particularly  to  the  cases 
cited  upon  the  argument ;  for  we  are  clearly  of  opinion, 
and  our  judgment  is  in  accordance  with  all  those  cases, 
that  the  liability  of  the  defendant  to  pay  the  premiums 
of  insurance  to  the  insurance  office  did  not  constitute 
any  debt  between  the  bankrupt  and  the  plaintiff,  either 
contingent  or  otherwise,  and,  consequently,  was  not 
proveable  under  the  commission. 

The  covenant  is  quite  collateral  to  the  original  debt 
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which  the  policy  was  assigned  to  secure ;  and  the  claim  Queen*s  Bench, 

is  for  unliquidated  damages,  which  might  be  more  or  * 

less  according  to  circumstances.    The  case^of  Atwood  v.        Toffik 
Partridge  (a)  is  in  principle  the  same  as  the  present ;        Fimj*. 
and  our  judgment  is  in  accordance  with  it.     If,  instead 
of  the  assignment  of  a  policy  of  insurance  upon  a  life  to 
secure  the  debt,  a  house  had  been  assigned  with  a  cove- 
nant to  keep  it  insured  from  fire,  it  could  hardly  be 
contended  that  the  bankruptcy  of  the  covenantor  would 
have  discharged  him  from  liability  upon  such  a  cove- 
nant :  but  such  would  necessarily  be  the  result  if  we 
held  the  defendant  discharged  in  the  present  case. 
Our  judgment,  therefore,  is  for  the  plaintiff. 

Judgment  for  plaintiff. 

(a)  4  Bing,  209. 


Wood  the  elder  against  Wood  the  younger.  Fa!^%h. 

l/f/ORDSWORTH  obtained  a  rule,  in  last  Michaelmas  Where  tbeiibe- 

1        f       •«•    /•  -mM'  rilT has  seized 

term,  calling  upon  the  sheriff  of  Middlesex  to  shew  goods  under  a 

I       1         1        II  f         1    •      '/v*!  fi.  fa.,  and  holds 

cause  why  he  should,  not  pay  to  the  plamtin  s  attorney  a  balance  of 

the  sum  of  65/.  155.  5//.,  mentioned  in  the  said  sheriff's  ^^s^of  ihe*"^*^ 

return  of  15th  Augtist  then  last  past  {a).  "IVy^U  not 

The  plaintiff  had  recovered  a  judgment  against  the  liable  to  seiiure 

defendant,  upon  which  final  judiiment  was  signed  on  against  the  exe- 

*^  •'      ®  ®  cution  creditor, 

16th  April  1842;  and  a  fi.  fa.  issued  on   18th  April,  under  sect.  12 

indorsed  to  levy  1762/.  25.  Id.,  with  interest  &c.,  which  2  rict.  c.  110., 

as  money  be- 
longing to  such  creditor,  unless  the  sheriff  has  appropriated  and  set  apart  si>eciiic  money 
for  the  balance  to  be  paid  under  the  first  fi.  fa. 

(a)  There  was  another  alternative  in  the  rule,  relating  to  a  question  as 
to  the  lien  of  the  plaintiff's  attorney :  but  upon  this  point  it  became  un- 
necessary to  decide. 
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was  deliyered  to  the  sheriff  for  execution.     On  19tli 
April  the  sheriff  seized  certain  goods  of  the  defend- 
ant     While  they  remained   in   the  sheriff's   hands, 
namely  on  2d  August  1842,   a  fi.  b.   was   delivered 
for  execution  to  the  sheriff  in  an  action  of  Baper  v. 
Wood  the  elder  (the  plaintiff  in  the  present  suit).     On 
8th'  August  the  sheriff  sold  the  goods   seized  under 
the  first  execution,  and  received  the  proceeds,  being 
112L  185.     On  10th  August  be  was  ordered  to  make 
his  return  to  (he  first  writ,  which  he  did  on  15th  Au- 
gustf  and  therein  returned  that  he  had  seized  the  goods, 
and  that,  after  paying  and  retaining  the  landlord's  rent, 
taxes,  fees,  expenses  and  poundage,  he  had  the  residue, 
SSL  IBs.  5d.f  ready  to  pay  to  the  present  plaintiff.     He 
had  refused  to  pay  the  residue  upon  demand  to  the 
plaintiff;  and  he  seized  it  in  execution,  under  the  second 
writ,  and  made  a  return  to  that  effect  on  19th  August 
in  obedience  to  an  order,  made  on  15th  August^  to  re- 
turn the  second  writ;  stating  in  the  return  that  he  had 
65L  155.  5d.  ready  to  pay  to  Ropery  the  execution  cre- 
ditor in  the  second  writ.     In  last  term  (a). 


W.  H.  Watson  shewed  cause.  The  question  is,  whether 
the  sheriff  was  not  bound  to  apply  the  money  to  the 
fi.  fa.  in  Roper  v.  Woody  under  stat  1  &  2  Vict.  c.  110. 
s.  12.,  which  enacts  that  the  sheriff,  under  a  fi.  fa.,  ^  may 
and  shall  seize  and  take  any  money  or  bank  notes,**  &c, 
*<  belonging  to  the  person  against  whose  effects  such  writ 
of  fieri  facias  shall  be  sued  out,*'  and  deliver  the  same  to 
the  party  suing  out  the  execution.  The  sheriff  could  not 
seize  either  debt  or  money  before  this  statute,  except 


(a)  Jimuary  ISUi.     Before  Lord  Denman  C  J.,  PpUewn^  Coieridget 
and  WiglUmum  Jt. 
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under  Crown  process :  now  he  may  seize  money ;  and   Queen!'*  Bench. 

the  sum  here  raised  by  the  sale  comes  precisely  within   '___ 

the  terms  of  the  act  If  the  plain tifif  in  fVood  v.  JVood  ^^^ 
had  been  present  at  the  sale,  the  sheriff  would  have  Wood. 
handed  over  to  him  the  money  arising  from  the  sale, 
and  must  immediately  have  seized  it  for  the  execution 
creditor  in  Roper  v.  Wood.  Why  should  it  be  necessary 
to  go  through  this  form?  [^Wightman  J.  referred  to 
Robinson  v.  Peace  (a).]  It  was  on  the  authority  of  that 
case  that  France  v.  Campbell  {b)  was  decided,  where  it 
was  held  that  money  deposited  in  court  by  a  defendant 
cannot  be  seized,  the  statute  giving  no  power  to  seize 
the  defendant's  money  in  the  hands  of  a  trustee.  But 
there,  and  in  Robinson  v.  Peace  (a),  the  money  did  not 
belong  to  the  defendant;  and  no  attempt  seems  to  have 
been  made  to  obtain  the  specific  money.  IfVighimafiJ. 
The  sheriff  is  not  bound  to  pay  over  to  an  execution 
creditor  the  specific  coins  which  he  receives  on  the 
sale  of  the  goods  seized.  Patteson  J.  Could  the  sheriff 
seize  money  in  a  box  at  the  defendant's  banker's  ?]  He 
might,  as  he  might  seize  plate. 

Wordsworth^  contra.  Sect.  12  does  not  apply  where 
the  money  is  in  the  hands  of  a  third  person.  Robinson 
V.  Peace  (a)  and  France  v.  Campbell  (b)  are  decisive  as 
to  this,  even  supposing  that  the  sheriff,  after  making  the 
return  in  Wood  v.  Wood^  could  set  up  the  right  of  such 
third  person.  This,  however,  he  could  not  do ;  Field  v. 
Smith  (c).  The  first  writ  was  *^  wholly  executed,"  within 
the  meaning  of  stat.  d  &  4  1^.  4.  c.  99.  5.  ?•,  though 
the  money  was  not  immediately  paid  over;  Harrison  v. 

(a)  7  Dowl,  P.  C.  93.  (6)  ODowL  P.  C.  914. 

(c)  2  M,  cj  W.  388. 
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Paynter  (a).  Before  stat.  1  &  2  Vict  c.  1 10.,  in  Wil- 
lows  V.  Ball  {b),  a  party,  having  recovered  damages 
against  the  sheriff,  gave  a  cognovit  to  his  own  creditor^ 
who  thereupon  applied  to  the  Court  to  order  the  sheriff 
to  pay  over  the  damages;  but  the  Court  refused.  In 
Fieldhouse  v.  Croft  (c)  a  plaintiff  had  issued  a  fi.  fa., 
under  which  goods  were  seized,  and  a  surplus  remained 
in  the  hands  of  the  sheriff;  and  the  Court  refused  to 
stay  the  surplus  in  the  sheriff's  hands  to  satisfy  an  exe- 
cution in  a  second  suit  between  the  same  parties.  [Pa/- 
inon  J.  referred  to  Knight  v.  Criddle  ((/).] 

Cisr.  adv.  vuli. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  rule  calling  upon  the  sheriff  to  pay  over 
to  the  plaintiff  the  sum  of  65L  1 5s.  5d^  which  the  sheriff 
had  returned  that  he  had  levied  of  the  goods  of  the  de- 
fendant under  a  fi.  fa.  at  the  suit  of  the  plaintiff. 

For  the  sheriff  it  was  said  that,  afler  he  had  seized 
the  goods  of  the  defendant,  and  before  the  sale,  a  fi. 
fa.,  at  the  suit  of  a  third  person,  against  the  goods  of 
the  plaintiff^  was  delivered  to  him ;  and  that,  upon  the 
sale  of  the  goods  of  the  defendant,  he  was  bound  to 
apply  the  money  which  would  otherwise  be  payable  to 
the  plaintiff  to  the  satisfaction  of  the  execution  against 
the  plaintiff,  under  the  twelfth  section  of  stat.  1  &  2  Vict. 
€.  110.,  which  authorises  the  sheriff,  under  a  writ  of 
fi.  fa«,  to  seize  and  take  any  money  or  b^nk  notes 
belonging  to  the  person  against  whose  effects  the  fi. 
fa.  was  sued  out.     And  the  question  was^  whether  the 


<a)  6M.iHr.  387. 
<c)  4  East,  510. 


(6)  S  New  R,  S76. 
id)  9  Eastt  48. 
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money  so  returned  by  the  sheriff  as  having  been  levied  Q««»'*  Bench. 

of  the  goods  of  the  defendant  could  be  seized  by  virtue  ' 

of  that  section  under  a  fi.  fa.  against  the   effects   of  ^° 

the  plaintiff,  as  motley  belonging  to  him.     We  are  of        Wood. 
of  opinion  that  it  could  not. 

The  money  in  question  was  not  a  distinct  sum  of 
specific  money  belonging  to  the  defendant,  and  seized 
by  the  sheriff  by  virtue  of  the  power  given  by  the  act, 
and  which  he  would  have  been  bound  to  pay  or  deliver 
to  the  party  suing  out  the  fi.  fa.,  as  directed  by  the 
act,  but  was  the  amount  of  the  produce  of  the  sale  of 
the  defendant's  goods,  and  which  might  have  been  paid 
to  the  sheriff  in  account,  or  in  a  mass  with  other  money : 
and  the  sheriff  would  have  abundantly  satisfied  the 
exigency  of  the  writ  had  he  brought  into  court  or  paid 
to  the  plaintiff  any  money  to  the  amount  of  the  sum 
returned. 

The  statute,  we  think,  applies  only  to  the  case  of 
money  set  apart,  and  earmarked,  and  the  property, 
specifically,  of  the  party  against  whose  effects  the  fi. 
fa.  issues,  and  which  the  sheriff  may  seize  as  he 
would  any  other  goods  belonging  to  the  defendant ;  and 
was  intended  to  remedy  the  defect  which  formerly 
existed  in  the  execution  of  a  fi.  fa.,  it  being  con- 
sidered that  nothing  could  be  seized  that  could  not  be 
sold,  and  that  money  was  not  the  subject  of  a  sale^ 

The  sheriff,  upon  the  return  that  he  has  made, 
would  be  liable  to  an  action  of  debt,  or  to  be  called 
upon  by  rule  of  court  to  pay  the  amount  to  the  plain- 
tiff; but  the  sheriff  would  not,  in  the  present  case,  be 
liable  to  an  action  of  trover,  which  he  would  be  if 
the  property  in  any  specific  money  was  vested  in  the 
plaintiff. 
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Vahtme  IK         ^ff^  therefore  think  that,  as  it  does  not  appear  that 

184S. 
*        any  specific  money  was  taken  by  the  sheriff  under  the 

^^^        execution,  and  appropriated  specifically  to  satisfy  the 

WooB.        plaintiff,  the  amount  returned  was  merely  a  debt  from 

the  sheriff,  which  he  could    not  seize  under  a  fi.  fa* 

against   the   plaintiff;  and   therefore  that   the  present 

rule  must  be  made  absolute. 

Rule  absolute. 


Tkuniay,  WiLLIAMSON   Ogainst   HeATH. 

February  »h.  ^ 


Coits  on  the 
reduced  scale 


"T^EBT  for  goods  sold  and  delivered,  and  on  an  ac* 
may  be  Used  count  Stated.     The  writ  of  summons  was  indorsed 

for  a  defendant 

under  the  2M-  for  7^  55.  6d*     Pleas.    1.  To  all  but  6/.  45.  S(/.,  never 

ttnf  Q^cer«.of'  indebted.     Issue  thereon.     2.  As  to  6A  45.  S^f.,   the 

^^J^pl^'J*"*  Statute  of  Limitations.     Replication,  that  the  cause  of 

tiffs*  costs  only  action  accrued  within  six  years.     Issue  thereon. 

are  mentioned  *^ 

in  the  reguia-         The  plaintiff  took  out  a  summons  calling  on  the  de- 

Uon. 

Plaintiff,  in    fendant  to  shew  cause  why  the  trial  should  not  be  had 

an  action  of  debt 

for  goods  sold  before  the  sheriff  of  Chester.  On  the  hearing,  before 
tTherein^lss  Wightmati  J^  the  defendant's  attorney  urged  that  a 
demandedytook  question  of  law  as  well  as  of  fact  would  arise ;  and  the 
f^Mbj''''*  learned  Judge  indorsed  the  summons  as  follows:  «  No 
thesheriff.  De-  order,  as  it  seems  a  case  for  the  assizes."     The  de- 

fendantopposed 

the  order,  on      fendaTit  obtained  judirment  as  in  case  of  a  nonsuit.     On 

tlie  ground  that  ''      ^ 

a  question  of      the  taxation  of  costs,  the  Master  taxed  on  the  lower 

law  would  arise;       ".ri  T»t.»ji 

and  the  Judge  scale.  In  last  Mtchaelmas  term,  Pashley  obtamed  a  rule 
Defendant  to  shew  cause  why  the  Master  should  not  review  the 
'^:^-^  to«t»n.     In  last  term  (a), 

of  a  nonsuit. 

Held,  that  the  Master  was  right  in  taxing  defendant's  costs  on  the  lower  scale. 

(a)  January  Slst.     Before  Ixird  Denman  C  J.,  Patteton^  Coleri4gff 
and  IFigkimanJt, 
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Martin  shewed  cause.     The  question  arises  on  the  ^l«««»''  Bmtek, 

1848. 
Directions  to  Taxing  Officers^  of  Hil.  Vac.  4  W!  4.  {a).  

The  rule  there,  certainly,  in  terms  applies  only  to  plain-  ^^^^»^^ 
tiff's  costs;  but  the  defendant's  costs  are  within  the  Hiam. 
principle.  The  practice,  accordingly,  has  been  to  apply 
the  rule  to  the  defendant's  costs :  and  this  was  sanc- 
tioned, in  the  Common  Pleas,  by  Bosanquet  J.,  in  Por- 
sotis  V.  Pitcher  (&),  and  apparently  there  assumed  to  be 
correct  by  the  rest  of  the  Court. 

PdAleyy  contra.  In  that  case  the  principal  question 
was,  whether  the  .plaintiff  could  insist  upon  the  lower 
scale  where  he  had  omitted  to  call  the  Master's  attention 
to  the  fact  of  the  demand  being  below  20/. :  and  it  was 
held  that  he  could  not.  The  taxation,  therefore,  was 
not  reduced  in  that  respect ;  and  the  dictum  of  Bosan" 
quet  J.  is  extrajudicial.  But,  even  if  it  be  correct,  it 
seems  to  apply  only  to  a  case  where  there  might  be  a 
certificate  and  none  has  been  granted.  Here  there  has 
been  ho  trial,  and  could  be  no  certificate.  The  de- 
fendant's costs  on  a  nonsuit  are  ^^  to  be  assessed  and 
taxed  by  the  discretion  of  the  Judge  or  Judges  of  the 
Court,"  by  stat  23  H.  8.  c.l5.  5.  J.  In  Greetham  v. 
Hundred  of  Thecde  (c)  it  was  said  that  wherever  the 
plaintiff  would  be  entitled  to  costs  the .  defendant  was 
so  reciprocally.  [Patteson  J.  The  only  question  here 
is  as  to  the  amount]  The  defendant  will  have  the  full 
costs  unless  the  Directions  limit  them:  it  is  admitted 
that  the  words  of.  the  regulation  do  not  limit  in  this 
instance:  and,  where  the  Judge  has  thought  the  case  a 
proper  one  for  the  assizes,  it  seems  hard  that  a  limita- 

(a)  5  B.^Ad,  xix.  (6)  6  ScoU,  298. 

(c)  3  Burr.  1723. 
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Volume  IF.     tion  should  be  imposed  which  was  intended  only  for 
*        such  cases  as  ought  not  to  be  Aent  to  the  assizes.    [Co/!^ 


Williamson  f^jg^  J,  That  would  happen  in  all  cases  of  trial  where 
HiATH.  n  Judge  sent  the  cause  to  the  assizes,  but  the  Judge 
trying  refused  to  certify.  Paiteson  J.  In  Cooke  v. 
HwU  (a)  the  plaintiff  claimed  unliquidated  damages, 
and  the  cause  was  about  to  be  tried ;  but  it  was  after- 
wards  agreed  that  the  defendant  should  withdraw  his 
plea,  the  plaintiff  be  at  liberty  to  sign  judgment  for 
11/.  125.,  and  proceedings  be  stayed  on  payment  of 
that  sum,  with  costs  to  be  taxed.  It  was  held  that 
the  lower  scale  of  taxation  was  to  be  applied,  no  stipu- 
lation having  been  introduced  as  to  the  scale.]  The 
Courts  have  construed  the  rule  favourably  for  the  party 
entitled  to  costs ;  Noakes  v.  Frazer  {b);  Ivey  v.  Young  (c); 
Broggrefy.  Hawkc{d). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  the  plaintiff  applied  to  a  Judge  for  a  writ 
of  trial  before  the  sheriff,  the  demand  being  under  20/. 
The  defendant  resisted  the  application  with  success ; 
and  ultimately  there  was  a  judgment  as  in  case  of  a 
nonsuit.  The  Master  has  taxed  the  costs  on  the  lower 
scale. 

On  the  part  of  the  defendant  we  are  asked  to  order 
him  to  review  this  taxation,  on  the  ground  that  stat. 
23  H.  8.  r.  15.  5.  1.  gives  the  defendant  his  costs  to  be 
taxed  at  the  discretion  of  the  Court,  and  that  the  Court 
has  made  no  rule  on  the  subject,  the  Directions  to  Tax- 

(o)  5M.  4:  If,  161.  (6)  SDowL  P,  C.  339. 

(c)  5  DowL  P.  a  450.  (d)  3  Kew  Co,  880. 
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ing  Officers  of  the  Court,  under  the  rule  of  Hih  Vac,  Queen's  Bench. 

4  JF.  4.  {a) J  speaking  only  of  the  plaintiff's  costs.  ' 

We  find  that  the  officers  in  all  the  Courts  have  ap-  WiLUAMtow 
plied  that  rule  to  the  defendant's  costs  as  well  as  to  the  Hbath. 
plaintiff's;  and  that  practice  has  been  recognised  and 
approved  by  the  Court  of  Common  Pleas  in  Parsons 
V.  Pitcher  {b).  We  think  that  such  practice  is  quite 
ivithin  the  spirit  of  the  instructions  to  the  taxing  officers, 
and  ought  to  be  supported.  The  defendant  had  himself 
prevented  this  case  from  going  to  the  sheriff;  and,  if 
the  cause  had  gone  to  trial  before  a  judge,  and  the 
plaintiff  had  succeeded,  he  might  on  that  account  have 
been  entitled  to  recover  from  the  defendant  according 
to  the  higher  scale.  But  the  defendant  cannot,  by  his 
own  refusal  before  the  judge,  give  himself  costs  on  the 
higher  scale. 

Rule  discharged. 

(a)  SB.^AdL  xix.  (6)  6  Seott^  298. 
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Thursday, 
Fdnnuinf  9tb. 


Doe  on  the  Demise  of  Geobge  Wyndham  Earl  of 
Egremokt  against  Grazebrook. 


On  the  trial,  before  ErsJcine  </.,  at  the  Somersetshire 
Spring  assizes,  1 842,  it  appeared  that  tiie  premises  had 
been  held  in  fee  by  Charles  Earl  of  Egremont^  who  died 
21st  August  1763,  leaving  a  will  dated  Slst  July  1761. 
By  the  will,  certain  lands  in  Somersetshire^  which  in- 
cluded those  claimed  in  the  present  action,  were  devised 


L«8or  of  plain-    TTJIJECTMENT  for  lands  in  Somersetshire. 

tiff  m  eject-  JTi 

ment  claimed  as 
remainderman 
in  tail.     To 
establish  the 
pedigree,  he 
proved  cohabi- 
tation and  re- 
putation of 
marriage  be- 
tween bb  al- 
leged father 

and  mother.  He  to  the  testator's  eldest  son,  George  (yBrien^  Lord  Cocker^ 

also  produced 

a  parish  re-        mouth^  for  life,  remainder  (after  intermediate  limitations 

gister  signed 
by  them,  stat- 
ing the  per- 
formance of 
a  marriage 
ceremony 
between  them 
at  a  private 
house ;  and 
the  archbisliop*s 
fiat  for  a  spe- 
cial licence, 
with  the  aflS- 
davit  upon 
which  the  fiat 


which  did  not  take  effect)  to  the  fourth,  fifth,  and  all 
and  every  other  son  and  sons  of  the  devisor,  in  tail  male. 
The  fourth  son  was  William  Frederick  Wyndham^  who 
died  18th  February^  1828,  and  whose  eldest  son  the 
lessor  of  the  plaintiff  claimed  to  be.  The  will  con- 
tained a  power  enabling  any  tenant  for  life,  being  in 
actual  possession,  to  lease  for  one,  two  or  three  lives, 
or  for  a  term  of  years  determinable  upon  one,  two  or 

was  obtained. 

No  search  had  been  made  for  the  licence ;  and  it  appeared  that  there  was  no  regular 
place  of  custody  for  such  licences.  Held,  that  the  affidavit,  fiat  and  register  were  admissible 
evidence,  without  production  of  the]  licence,  to  confirm  the  evidence  of  coliabitation  and 
reputation,  and  as  shewing  that  parties  bearing  tlie  names  of  the  alleged  father  and  mother 
had  been  engaged  in  taking  measures  for  contracting  a  marriage. 

licssor  of  plaintifl^  as  part  of  his  case,  proved  that  .defendant,  and  those  through  whom 
he  claimed,  for  more  than  twenty  years  before  the  action  brought  (the  action  being 
brought  within  twenty  years  of  the  accruing  of  the  title  of  lessor  of  plaintiff),  held 
under  a  lease  granted  by  a  tenant  for  life  under  the  same  settlement  which  created  the 
estate  tail.  The  settlement  gave  power  to  tenants  for  life  to  lease  for,  or  for  a  term  of  years 
determinable  upon,  one,  two  or  three  lives,  reserving  the  ancient  and  accustomed  heriots 
«  or  more."  By  a  pattern  lease,  which  was  for  ninety  nine  years,  determinable  upon  the 
lives  of  J.,  E,  and  J/.,  there  were  reserved  the  three  best  beasts,  or  6L  XSs,  AtL,  at  the 
choice  of  the  reversioner,  on  the  deaths  of  each  of/.,  E.  and  Af.,  provided  tliat,  living  Jl, 
no  heriot  should  be  taken  on  E,\  death,  nor,  living  J,  or  E.,  on  A/.'s  death.  The  disputed 
lease,  produced  by  lessor  of  plaintiff,  was  for  ninety  nine  years,  determinable  upon  two  lives, 
H,  and  A, ;  and  the  reservation  was  of  6L  XSs.  4d  as  a  heriot  on  the  death  of  each  of  H, 
and  A.  (without  any  alternative  or  proviso).  The  Judge  told  the  jury  that  it  was  for  the 
defendant  to  satisfy  them  that  the  latter  reservation  was  more  than  that  in  the  pattern  lease. 
Held  (on  motion  for  a  new  trial  after  verdict  for  plaintiff)  tliat  the  direction  was  right. 
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Qy£en*»  Bench. 
J  843. 


EoftlMOMT 

Grasibkook. 


three  lives,  any  part  of  the  premises  usually  so  leased, 

with  certain  restrictions,  one  of  which  was  as  follows.   — 

'*  So  that  there  be  reserved,  in  every  such  lease,  during     The  £arl  of 

the  continuance  thereof,   the  ancient  and  accustomed 

rent  and  heriots  for  the  premises  therein  contained,  or 

more;"    On  the  part  of  the  lessor  of  the  plaintifF  a 

counterpart  of  a  lease  was  produced,  under  which  he 

showed  that  the  tenant  in  possession  held.'    Tlie  lease 

was  granted   by  George  (yBrien^  Earl  of  Egremont^ 

formerly  Lord  CocJcermouth^  the  devisor's  eldest  son, 

who  became  tenant  for  life  on  21st  August  1763,  and 

died  1 1th  November  1837.    It  was  dated  30th  June  1783, 

and  was  for  ninety  nine  years,  determinable  on  the  lives 

of  Hannah  Broughion  and   Elizabeth  Ann  Broughton. 

• 

The  only  reservation  therein  contained  as  to  heriots 
was  as  follows :  ^^  Yielding  and  paying,  on  the  several 
deaths  and  deceases  of  them  the  said  Hannah  Broughton 
and  Elizabeth  Ann  Broughton,  the  sum  of  6/.  1 35.  4^/., 
they  dying  after  the  commencement  of  the  term  hereby 
granted,  whether  in  succession  or  otherwise,  of  like 
lawful  money  of  Great  Britain,  for  and  in  the  name  of 
an  heriot.'*  A  lease  of  the  Same  premises  was  then 
produced,  on  the  part  of  the  lessor  of  the  plaintiff,  as  a 
pattern  lease,  being  of  the  date  13(h  September  1734, 
and  the  lease  in  existence  at  the  time  of  the  making  the 
will.  It  was  granted  by  Sir  William  Wyndham,  the 
then  owner  of  the  property,  and  was  for  ninety  nine 
years,  determinable  on  the  lives  of  John  Baker,  Elizabeth 
Baker  and  Margaret  Harris.  The  reservation  of  the 
heriots  there  was  as  follows :  *^  Yielding  and  paying, 
upon  the  death  and  deaths  of  each  and  every  of  them 
the  said  John  Baker,  Elizabeth  Baker  and  Margaret 
Harris,  three  of  his,  her  and  their  best  beasts,  or  three 
of  the  best  beasts  of  the.  then  tenant  in  possession  of  the 


ws 
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premises,  or  that  shall  be  then  thereon  depasturing  or 
feeding,  or  the  full  sum  of  6L  I3s.  ^cL  of  good  and 
lawful  money  of  Great  Britain^  at  the  choice  and  election 
of  the  said  Sir  William  JVt/ndham^  his  heirs  and  assigns, 
for  and  in  the  name  of  an  heriot  or  farlief  (a):  provided 
that,  living  the  said  John  Bakery  no  such  heriot  or  sum 
of  money  in  lieu  thereof  shall  be  paid  or  demanded  on 
the  death  of  his  sister,  the  said  Elizabeth  Baker,  or, 
living  the  said  John  Baker  or  Elizabeth  Baker,  on  the 
death  of  their  mother,  the  said  Margaret  Harris.^'  For 
the  lessor  of  the  plaintiff  it  was  contended  that  the 
reservation  of  the  heriot  in  the  lease  of  1783  was  not  in 
pursuance  of  the  power,  and  that  the  lease  was  therefore 
invalid  as  against  the  remaindermen. 

In  the  course  of  proving  the  descent,  a  question  arose, 
which  was  stated  as  follows  by  Lord  Denman  C.  J.,  in 
delivering  the  judgment  of  the  Court  in  banc. 

^*  Two  objections  were  made  to  the  learned  Judge's 
conduct  on  the  trial :  first,  that  he  admitted  improper 
evidence;  secondly,  that  he  misdirected  the  jury. 

"  The  evidence  was  offered  to  support  the  proof  of 
marriage  between  the  father  and  mother  of  the  lessor 
of  the  plaintiff  in  1 784.  The  marriage  was  said  to  have 
taken  place  in  August  in  that  year,  at  a  private  house, 
under  a  special  licence  from  the  Archbishop  of  Canter* 
bwy.  There  was  some  evidence  of  cohabitation  and 
reception  :  but  the  plaintiff's  counsel  also  offered  in  evi- 
dence an  affidavit  made  for  the  purpose  of  obtaining  a 
special*  licence  to  be  married  at  a  private  house,  and  a 
fiat,  signed  by  the  Archbishop,  directing  a  licence  to  be 


(a)  *<  In  some  manors  westward,  they  distinguish  Farleu  to  be  the  best 
good,  as  Heriot  is  ttie  best  beast,  payable  at  the  tenant's  death."  Cowet, 
IrUerp,  in  voc.  "  Farley  or  FaHeu,'* 
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made  out,  as  prayed,  for  a  marriage  between  the  parties :  Qwm^s  Bench. 

both  which  documents  were  produced  from  the  proper __*_ 

Ecclesiastical  Office  (a).     No  search   had   been   made     t^b  Earlof 

for  the  original  licence  :  and  there  was  proof  that  such      ii^o^tuom 

licences  are  not  kept  in  any  regular  custody  {b).     The    Geaikmooi:. 

plaintiff  also  offered  in  evidence  a  copy  of  the  register 

of  the  parish  of  St.  Pancras^  which  stated  the  marriage 

to  have  been  at  a  private  house,  by  special  licence,  and 

professed  to  be  signed  by  the  parties.     The  objection 

was  taken  to  the  fiat,  as  being  neither  more  nor  less  than  « 

secondary  proof  of  the  contents  of  a  document  for  which 

no  search  had  been  made.     And,  though  the  learned 

counsel  confessed  that  the  marriage  might  have  been 

sufficiently  proved  by  cohabitation  and  reception  alone, 

yet  they  contended  that  the  plaintiff  took  the  chance  of 

this  evidence  being  held  admissible,  and  must  submit  to 

have  his  verdict  set  aside  if  the  Court  should  hold  it 

inadmissible." 

The  learned  Judge,  after  argument,  admitted  the 
whole  of  this  evidence. 

The  objection  to  the  Judge's  direction  arose  as  fol- 
lows. The  counsel  for  the  defendant  contended  that, 
though  the  heriot  reservation  in  the  lease  of  1783  was 
not  the  *'  ancient  and  accustomed  "  heriot,  as  appeared 
by  comparison  with  the  lease  of  1 734,  yet  the  reserv- 
ation in  that  respect  was  ^^  more "  than  in  the  lease  of 
1734,  and  therefore  th^  lease  followed  the  power.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  this  was 
so,  telling  them  that  it  was  for  the  defendant  to  shew 


(a)  The  Office  of  Faculties. 

(6)  The  evidence  was  that  they  were  generally  handed  over  to  the 

ofliciating  clergyman,  and  not  taken  bock  from  him. 

« 
VOL.  IV.    N.  S.  E  E 
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ruume  IV,     that  the  reservation  in  the  lease  of  178S  was  more  than 
*        that  in  the  lease  of  1734. 


^Eiiriof        '^®  verdict  was  for  the  plaintiff.    Erskine  J,  reserved 
EaEiMOMT     leave  to  move  for  a  nonsuit:  and.  in  Easter  term  1842, 
OaAsuEoos.    Bompas  Serjt.  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial.     In  this  vacation  (a\ 

Sir  W.  W.  Fdlettj  Solicitor  General,  Ertcy  Cramder^ 
and  Montague  Smith  shewed  cause.     First,  as  to  the 
r  evidence  of  descent     The  proof  of  cohabitation   and 

reputation  was,  on  a  question  of  pedigree,  legally  suffi- 
cient to  entitle  the  plaintiff  to  a  verdict  In  confirma- 
tion of  this,  it  was  shewn  tliat  the  alleged  parents  had 
taken  steps  to  procure  a  licence;  and  for  this  purpose 
there  can  be  no  doubt  that  the  Archbishop's  fiat  and 
the  affidavit  were  good  evidence.  Confirmatory  evi- 
dence also  was  properly  given,  though  such  evidence 
was  not  necessary,  that  the  same  parties  went  through  a 
ceremony  which,  at  any  rate,  was  professedly  a  ma]> 
riage.  This  evidence  was  not  offered  as  in  itself  proving 
a  marriage,  but  as  confirming  the  previous  evidence  of 
the  relation  which  the  parties  appeared  to  bear  to  each 
other.  But,  even  if  it  were  necessary  to  prove  the  fact 
of  the  marriage  by  direct  evidence,  this  was  a  legitimate 
and  sufficient  proof.  The  ceremony  is  performed  at  a 
private  house ;  and,  it  is  true,  that,  by  staL  26  G.  2.  c.  33. 
$s.  1,  4,  6.  and  stat.  25  H.  8.  c.  21.  ss.  S,  4, 8.,  a  marriage 
in  a  private  house  is  void  without  the  fiat  of  the  Arch- 
bishop. But  it  is  not  necessary  to  prove  the  licence : 
if  it  were,  then  in  every  case  of  marriage  by  licence  in 
a  church  the  licence  must  be  proved ;  for  there  can  be 

(a)  February  7th  and  8th.     Before  Ix>rd  Denman  C.  J.»  BitUton^  and 
mUiafM  Js. 
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no  difTerence  between  a' special  and  a  common  licence  Queen's  Bench. 

in  this  respect :  and,  indeed,  even  in  the  case  of  a  mar-  Ll_ 

riage  by  banns,  it  would  be  necessary  to  prove  the  pub-  'S.^^^^e 
lication  of  the  banns.  But  no  proof  is  ever  required  of  Eoeimoiit 
a  common  licence  or  of  publication  of  banns.  If,  how-  Oeaskbeook. 
ever,  the  licence  required  proof,  it  was  proved  here* 
The  licence  b  properly  the  fiat  of  the  Archbishop. 
What  is  commonly  called  the  licence  is  merely  the 
communication  to  the  clergj'man  of  the  fact  of  the  Arch- 
bishop's assent :  properly  speaking,  the  fiat  i»  itself  the 
licence.  Thus,  the  act  of  the  Court  in  granting  ad- 
ministration proves  the  administration  without  the 
letters  of  administration,  2  PhU.  Ev.  173.  (a).  The 
court  rolls  of  a  manor  give  the  title  without  the  copy. 
[Patteson  J.  Are  those  cases  similar  ?  The  fiat  is  not  an 
order  that  the  marriage  shall  be  solemnised,  but  that  the 
licence  shall  issue.]  If  it  be  necessary  to  prove  the 
licence,  then  the  fiat  and  subsequent  marriage  constituted 
good  secondary  evidence  of  it:  and  search  for  the 
Original  was  not  possible ;  for  it  appeared  that  there  was 
no  proper  place  of  custody. 

Secondly,  as  to  the  heriots,  it  is  not  pretended 
that  the  reservation  of  heriots  made  in  the  lease  which 
is  questioned  is  the  same  with  that  in  the  pattern  lease. 
But,  for  the  defendant,  it  is  said  to  be  possibly  ^'  more ;'' 
and  the  argument  is  that  according  to  the  reservation  in 
the  disputed  lease  there  will  necessarily  be  taken  a  sum 
in  lieu  of  a  heriot  on  each  death,  whereas,  under 
the  pattern  lease  it  might  be  that,  by  the  proviso,  one 
heriot  only  could  be  taken  on  the  three  deaths.  But 
the  words  in  the  power,  *'  or  more,''  cannot  be  under- 

(a)  9th  ed.  Elden  ▼.  Kedddl,  8  Bad,  187.,  U  cited. 
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Foiume  IV. 
1848. 

Dob  dem. 
Tlie  Earl  of 

EOEKMONT 

T. 

OmASBBBOOK. 


Stood  as  referring  to  such  a  balance  of  contingencies* 
They  must  mean  that,  things  otherwise  remaining  the 
same,  either  more  beasts  may  be  reserved,  or  a  larger 
sum  of  money ;  or  else  that  the  limiting  proviso  may  be 
omitted.  But,  even  if  the  most  extensive  meaning  were 
given  to  the  word  "  or  more,"  it  was  for  the  defendant 
to  sh6w  to  the  satisfaction  of  the  jury,  which  he  did  not 
do,  that  **  more "  was  reserved.  \Paitesmi  J.  On 
moving  for  the  rule  it  was  argued  that,  as  the  plaintiff 
made  it  part  of  his  title  that  there  was  a  bad  lease,  the 
burthen  of  shewing  the  badness  lay  on  him  :  and  it  was 
said  that  the  case  was  in  this  respect  distinguishable 
from  cases  where  the  plaintiff  sets  up  a  prim&  facie  title, 
and  the  defendant  undertakes  to  meet  that  by  shewing  a 
good  lease.]  That  statement  misrepresents  the  position 
of  the  parties.  The  lessor  of  the  plaintiff  proved  his 
title  as  remainder  man  in  tail :  that,  without  more,  en- 
titled him  to  a  verdict.  It  can  make  no  difference  that 
he  chose  to  atiticipate  the  expected  defence  by  proving 
the  lease  and  the  holding  under  it.  The  case  is  analo- 
gous to  that  of  a  justification  set  up  in  right  of  a  tenant 
for  life ;  there  the  party  justifying  must  aver  the  con- 
tinuance of  the  life ;  Dayrell  v.  Hoare  (a). 


Bompas  Serjt  and  Butt  contra.  First,  as  to  the 
pedigree.  If  the  plaintiff  had  ventured  to  go  to  the 
jury  on  the  mere  evidence  of  cohabitation  and  reputa- 
tion, the  verdict  could  not  have  been  disputed.  But, 
evidence  in  confirmation  having  been  offered  and  re- 
ceived, the  question  is  whether  that  was  admissible.  Now 
what  was  offered  was  clearly  meant  for  direct  evidence  of 


(a)  IS  A.  j-  E.  35$. 
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the  marriage.     The  perrormance  of  a  ceremony   was    Qww»'*  Bench, 

1848 
proved.     If  this  had  taken  place  in  a  church,  it  would   ' 

prima  facie  have  been  a  good  marriage ;  and  the  jury  o^  r^Tlf 
would  properly  have  been  told  to  presume  that  either  a  Korkmout 
common  licence  had  been  obtained  or  banns  published.  GmAscBKoox. 
But  the  ceremony  was  shown  to  have  been  performed  in 
a  private  house.  That  is  not,  prima  facie,  a  good  mar- 
riage. Therefore  the  plaintiff  endeavoured  to  give 
evidence  of  what  alone  could  make  such  a  ceremony  a 
good  marriage,  namely,  of  a  special  licence.  In  order 
to  do  this,  he  proved  the  affidavit  upon  which  a  fiat  was 
obtained,  and  the  fiat.  The  fiat  is  a  direction,  by  the 
Archbishop,  that  a  licence  shall  issue ;  but  it  is  not  the 
licence.  In  this  respect  the  case  difiers  from  those  which 
have  been  suggested,  of  letters  of  administration  and 
grants  in  court  of  copyhold  land.  In  those  cases,  if  no 
letters  of  administration  issue  and  no  copies  of  court  roll 
are  made  out,  the  parlies  are  nevertheless  administra- 
tors {a)  and  copyholders.  But,  if  nothing  is  done 
beyond  the  fiat,  if  no  licence  actually  issues,  the  clergy- 
man has  no  power  to  perform  the  ceremony,  and  if  he 
does  so  it  is  invalid.  Therefore  the  evidence  received 
was  in  truth  secondary  evidence  of  the  licence,  which  was 
inadmissible  without  proof  of  the  best  practicable  search. 
Als  to  the  heriots.  The  plaintiff  chose  to  make  it  part 
of  his  case  that  the  defendant  held  under  a  bad  lease. 
As  there  had  been  so  long  a  holding,  there  would 
have  been  an  adverse  possession  in  the  defendant, 
unless  it  had  been  shewn  that  the  possession  was  not 
adverse.  To  show  this,  the  plaintiff  was  obliged  to 
rest  his  case  on  the  lease ;  and  then,  having  insisted  on 

(a)  See  Boe  dem.  Baueil  v.  Mew,  1  J,  ^  E,  S40. 

E  E    3 


414 


Q.B.    HILARY  VACATION, 


Volmms  IF,     (he  defendant's  title  beinir  that  of  a  leaseholder,  he  could 

1843.  .7 

not  get  rid  of  the  title  without  proving  the  invalidity  of 


T>^l^?!i^  ^®  lease.  The  learned  Judge,  therefore,  ruled  incor-  ^ 
EouMOMT  rectly  in  throwing  the  burthen  of  proof  of  validity  on 
Gaaibbbook.  the  defendant :  and,  in  a  case  where  the  two  reserva- 
tions were  of  such  doubtful  relative  value,  this  was  very 
important  Dayrell  v.  Hoare  (a)  is  inapplicable ;  there 
the  right  of  the  tenant  for  life  was  set  up  in  the  first  in- 
stance by  the  defendant.  And,  even  in  such  a  case,  if  the 
life  were  shewn  to  have  been  recently  in  existence,  the 
proof  of  death  would  lie  on  the  plaintiff;  Nepean  v. 
Doe  dem.  KnigfU  (6). 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court*  After  stating  the  facts  respecting  the  evi- 
dence received  in  proof  of  the  marriage  (as  ante,  p.  408), 
his  Lordship  proceeded  as  follows. 

We  think  that  the  fiat  was  an  act  done  in  the  course 
of  oflBcial  duty,  shewing  that  two  persons  bearing  the 
names  of  the  lessor  of  the  plaintiff's  parents  were  at  that 
time  engaged  in  taking  measures  for  contracting  a 
marriage ;  and  that  it  may  be  properly  taken  into  con- 
sideration by  the  jury  as  confirming  the  evidence  of 
their  union  which  arose  from  cohabitation  and  recep- 
tion. The  affidavit  and  register  were  proofs  of  the 
same  general  fact  The  same  objection  was  taken  in  a 
former  trial  between  the  lessor  of  the  plaintiff  and  an* 
other  lessee,  but  was  abandoned  when  the  new  trial 
was  argued  in  this  Court  (c). 

The  imputed  misdirection   respected   the   mode  of 
proving  a  lease  void,,  as  made  by  a  tenant  for  life,  not 

(a)  12  A,  fir  E.  356.  (6)  2  M.  fr  IT,  894. 

(«)  Doe.  dem.  The  Earl  of  Egremoni  v.  Dattj  3  Q,  B.  609. 
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warranted  by  the  leasing  power  in  the  will  under  which   Queen*s  Benrk, 

he  held.     The  power  required  the  old  rent  and  heriot  * 

to  be  reserved,  or  more ;  the  pattern  lease  gave  to  the     'n^^^i^'f 
landlord  the  option  of  receiving  the  three  best  beasts  or      Eo»«momt 
the  sum  of  61,  1 3s,  4(/.   on  the   death  of  the  persons    Gaaiuuuwk. 
named,   contingent  on  their  surviving  each   other   as 
specified.  The  actual  lease  reserved  only  the  6L  I3s.  4(/., 
giving  no  option,  but  payable  on  the  death  of  each  life 
successively*  On  the  trial,  the  defendant's  counsel  argued 
that  the  change  was  in  e£Pect  a  beneficial  one,  but  com- 
plained that  the  learned  Judge  ruled  that  the  burthen  of 
proof  was  on  the  defendant,  and  that  he  was  bound  to 
shew  this   reservation   to  be  of  equal  or  greater  advan- 
tage to  the  landlord.     The  defendant  had  no  evidence  to 
prove  this ;  the  jury  did  not  agree  to  his  argument,  and^ 
found  against  the  lease. 

We  are  not  prepared  to  say  that  this  burthen  of 
proof  lies  in  all  possible  cases  on  a  lessee  under  a 
power.  For,  though  a  lease  made  by  tenant  for  life 
can  only  bind  the  remainderman  when  it  conforms  to 
the  power,  general  evidence  of  such  conformity  may  be 
sufficient  to  launch  the  case.  But,  when  the  lease 
avowedly  varies  from  the  pattern  lease  in  so  important 
a  point  as  to  deprive  the  landlord  of  an  option  between 
a  sum  of  money  and  the  three  best  beasts,  the  change  in 
the  reservation  throws  upon  the  lessee  the  burthen  of 
making  out  that  the  new  state  of  things  is  as  beneficial 
as  the  old. 

But  it  was  further  contended  that  the  objection  was 
not  open  to  the  lessor  of  the  plaintiff  in  this  case, 
because  he  had  been  obliged  to  produce  the  lease  in  the 
first  instance,  and  the  defendant  had  not  given  it  in  evi- 
dence in  support  of  his  own  right,  but  the  lessor  of 

E  £  4 
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fendant  held  by  that  title,  and  then  prove  that  title  a 
DoK  dem.      [j^j  Q|,g^     ^q  authority  was  cited  for  this  distinction ; 

The  Earl  of  -^ 

EoRBMOMT     and  there  is  no  reason  for  it. 

▼. 
Grazsiiroob.  Rule  discharged. 


Thursday,        Dob  Qji  the  demise  of  Blayney  and  Others, 

February  9th. 

against  Savage  and  Another. 


Lesson  of  HPHE  defendants,  in  Trinity  term  last,  obtained  a  rule 
«*jectinent,  authorizing  them  to  appear  in  this  action  as  land- 

served  with  the  lords.  On  29th  October  they  pleaded  Not  guilty; 
mentA^^  and  the  usual  agreement  for  the  consent  rule,  duly 
consent  rule,  signed  on  their  behalf,  and  a  copy  of  the  landlord's  rule, 
defendants*        yfi^ve  duly  delivered  to  the  agents  for  the  lessors  of  the 

plea  without 

entering  into      plaintiff.     On  November  12th  the  defendants  served  a 

the  rule:     This  i   «     •/»!    i  !•  j 

Court,  on  Tule  to  reply.     The  lessors  of  the  plaintiff  delivered  a 

motion, ordered  i.       .         /  •     m*        \      i     ^  i  *  ^t_ 

the  replication  replication  (Similiter),  but  never  served  a  copy  of  the 
amd  irave^e^'    Consent  rule,  and  in  fact  never  drew  up  or  entered  into 

defendants  ^^^y^  ^ule. 

leave  to  sign 

judgment  of  fhe  defendants  in  this  term  obtained  a  rule  calling 

nonpros  unless 

the  lessors  of      on  the  lessors  of  the  plaintiff  to  shew  cause  why  the  re- 

the  plaintiff 

should  draw  up  pHcation  should  not  be  set  aside,  and  why  the  defend*- 

the  consent 

rule  within  a  BTits  should  not  be  at  liberty  to  sign  judgment  of  non- 
^^  *  pros  unless  the  lessors  of  the  plaintiff  should  within  a 

week  draw  up  the  consent  rule.  Affidavit  was  made  in 
answer  by  tlie  attorney  for  the  lessors  of  the  plaintiff, 
that  he  had  inquired  of  several  attorneys  and  others 
considered  by  him  as  good  practitioners  in  this  Court, 
and  the  result  was  ^^that  it  is  believed  and  consi* 
dered  that  it  is  not  the  practice  nor  is  there  any  rule 
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of  the  Court  that  requires  the  lessor  of  the  plaintiff  to  QueerCt  Bem/t. 

1848 
draw  up  the  consent  rule  till  issue  is  made  up  and  de-  * 

livered ;  but  on  the  contrary  it  is  usual  for  the  similiter       }^«  ^*"- 

or  replication  to  be  delivered  without  the  consent  rule  v. 

Savaqi. 

being  drawn  up  and  accompanying  such  similiter  or  re- 
plication." 

On  the  last  day  of  Hilary  term  {^January  3 1st), 

22.  V.  Richards  shewed  cause  (a)^  and  relied  on  the 
practice  as  sworn  to,  and  the  absence  of  any  authority 
to  shew  that  the  lessor  of  the  plaintiff  was  bound  to 
enter  into  the  consent  rule  before  replying. 

J.  Gray  supported  the  rule.  The  consent  rule  is  that 
which  makes  the  tenant  or  the  landlord  defendant  in- 
stead of  the  casual  ejector ;  and  therefore  the  lessor  of 
the  plaintiff  can  take  no  step  as  in  an  action  against 
such  defendant  until  the  consent  has  become  a  rule  of 
Court  If  this  were  not  so,  the  defendants  here  would  be 
liable  to  costs  if  the  judgment  were  against  them,  while 
the  lessors  of  the  plaintiff  would  not  be  so  liable  on  a 
judgment  for  the  defendants :  for,  if  the  lessors  of  the 
plaintiff  were  not  bound  to  enter  into  the  consent  rule 
before  delivering  the  issue,  the  defendants,  when  they 
obtained  judgment  as  in  case  of  a  nonsuit,  or  a  verdict, 
after  carrying  down  the  record  by  proviso,  would  have  no 
remedy  for  their  costs  {b).  The  defendants  were  not  al- 
lowed to  take  their  first  step  without  binding  themselves 
by  the  consent  rule ;  and  the  lessors  of  the  plaintiff  ought 
to  be  under  a  corresponding  restraint.  No  doubt  the  con- 
'    sent  rule  is  usually  drawn  up  by  the  lessor  of  the  plain- 

(a)  The  arguments  are  ex  relatione  J,  Gray,  ^ 

(6)  See  GvodHght  dem.  Ward  v.  Badtilie,  2  fT.  BL  763. 
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Dotdem. 
Blatnct 

▼. 
Sataoi. 


tiff  when  he  delivers  the  issue:  but  that  is  explained  by 
the  fact  that,  in  ordinary  cases,  the  delivery  of  the  issue 
is  the  first  step  taken  in  the  cause  against  those  who 
have  become  the  real  defendants,  the  replication  {i.e. 
the  similiter)  being  usually  delivered  in  the  issue,  and 
not  earlier. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  a  rule  calling  on  the  lessor  of  the  plaintiff 
to  sheyv  cause  why  his  replication  should  not  be  set  aside 
and  judgment  of  nonpros  signed,  unless  he  would 
draw  up  the  consent  rule  within  a  week.  The  defendant 
had  appeared  and  pleaded  before  judgment  against  the 
casual  ejector  had  been  moved  for,  pursuant  to  the  rule 
of  HiL  T.  4  Vict.  (a).  The  plaintiff  has  replied,  but 
refuses  to  draw  up  the  consent  rule. 

The  defendant  has  done  all  that  is  in  his  power  to 
comply  with  the  practice  of  the  Court  in  bringing  this 
cause  to  trial :  and  we  think  that  he  is  entitled  to  have 
the  consent  rule  drawn  up  in  order  that  the  lessor  of  the 
plaintiff  may  become  amenable  to  him  in  costs  if  he  does 
not  prosecute  the  suit.  Usually  this  is  not  done  till  the 
issue  is  delivered ;  and  in  strictness  the  lessor  of  the 
plaintiff  is  no  party  to  the  suit  till  it  is  done :  but  here 
he  has  chosen  to  reply,  and  cannot  be  heard  to  say  that 
he  is  not  a  party  to  the  suit,  and  has,  by  replying,  let 
in  the  defendant  to  make  this  application. 

Ordered:  That  the  replication  be  set  aside, 
and  that  the  defendants  be  at  liberty  to  sign 
judgment  &c.  unless  &c.  (as  above  stated }• 


(a)  I  d  R,l. 
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QueenU  Bench, 
184.S. 


Rawlins  against  Jenkins  and  Others.  Tiiursdaij, 

^  February  9tli. 

'T'RESPASS  for  fishing  and  taking  fish.     Plea  1.,  al-  Freeholders 

leging  that  the  Mayor,  burgesses  and  freeholders  of  c^^JHon  ri  ht 
the  borough  of  Andaoer  have,  for  themselves  and  every  ®^  ^^T^  '"**" 
freeholder  of  the  borough,  an  immemorial  right  of  com-  «greementto 

^  bear  each  other's 

mon  of  fishery  in  the  locus  in  quo  at  all  reasonable  times  expenses  of 

defendiniF  any 

&C.     Replication,  traversing  the.  right.     Issue  thereon.  pro$ecuiion  laid 
There  were  other  pleadings,  which  it  is  unnecessary  to  for  fi^ngX 

state  •  ^^^  "^^^"^ 

""*''^*  common  water. 

On  the  trial,  before  Coleridge  J.,  at  the  Hampshire  ^l^^^^^ 
Sprint  assizes,    1842,   one   Butter j  a  freeholder,  was  *"«J  of « civil 

,  action  against 

called  as  a  witness  for  the  defendants.     It  appeared  that  subscribers  for 

so  fishing, 

Butter^  five  of  the  defendants,  and  twelve  other  free-  whether 
holders,  had  signed  the  following  document.  scnber  could 

*•  We,  whose  names  are  hereunto  subscribed,  pledge  forthe'd^"*^* 
ourselves  to  support  each  other  by  mutually  bearing  the  J"^  *6  &^7*^ 
expences  of  defending  any  pro.secution  laid  against  us  ^'  ?^'^* 
for  fishing  in  the  common  water  of  the  river  Test  in  the  ^^  ^^otA^ 

"  prosecution 

parish  of  Whitchurch^  no  one  person  fishing  without  the  laid/'  in  the 
knowledge  of  the  subscribers  {a\  as  agreed  in  public  must  be  taken 

.  I     „  to  mean  cri> 

assembly.  roinal  proceed- 

The  witness  was  objected  to  by  reason  of  his  interest  '"^*  **"  ^* 
in  tlie  defence  as  a  party  to  this  undertaking,  and 
also  on  account  of  his  interest  in  the  subject  matter  of 
the  action.  The  learned  Judge,  being  of  opinion  that 
the  instrument  contemplated  only  a  criminal  prosecu^ 
tion,  received  the  evidence ;  and  the  defendants  had  a 

(a)  It  was  not  suggested  that  the  defendants  had  fished  without  the 
knowledge  of  the  other  subscribers. 
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Q.B.    HILARY  VACATION, 

verdict  A  rule  Nisi  for  a  new  trial  was  obtained  in 
Easter  term,  1842,  on  the  ground,  among  others,  of  in- 
capacity in  the  witness,  as  a  subscriber  of  the  above 
document. 


Butt  now  shewed  cause.  The  document  related  only 
to  **any  prosecution ;"  and  that  does  not  include  civil 
actions.  The  subscribing  parties  might  have  become 
liable  to  indictments  or  informations  for  fishing ;  and  the 
term  *^  prosecution,''  at  least  as  it  is  popularly  used, 
applies  only  to  those  proceedings.  Actions  are  said  to 
be  "prosecuted ;"  but  the  term  "prosecution  laid  "  can- 
not be  understood  as  referable  to  civil  proceedings.  The 
construction  which  must  be  adopted  on  the  other  side 
would  add  to  "  defending  any  prosecution  laid "  the 
words  "  or  any  action  brought  *'  (a). 


Erie  and  Smirke  contra.  By  "prosecution"  these 
parties  mean  legal  proceedings  generally.  Actions  are 
commonly  spoken  of  as  "  prosecuted."  Pledges  were 
given  "to  prosecute."  A  "  Nolle  prosequi  "  is  entered 
in  a  civil  cause.  It  has  been  a  popular  expression  that 
parties  trespassing  would  l)e  "  prosecuted,"  where  no 
criminal  proceeding  could  have  been  taken.  The  term 
*Maid"  is  improper  with  reference  to  actions;  but  the 
language  now  in  question  is  that  of  persons  ignorant  of 
the  law :  and  an  indictment  is  not,  properly  speaking, 
"  laid,"  more  than  an  action.  It  is  not  likely,  under 
the  circumstances,  that  the  parties  should  have  meant 
to  exclude   civil   actions   from    their  compact.     \C(de^ 

(a)  The  case  is  reported  only  on  Uie  construction  of  tlic  document, 
the  arguments  as  to  interest  being  now  rendered  immaterial  by  stat  6  & 
7  Vid.  c  85.  s.  1. 
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ridge  J.    We  knew  nothing  of  the  facts  when  this  ques-   Queen*t  Bench. 

1 04,0 

tion  arose.     ^M//er  was  the  first  witness  called.     If  civil   J 

actions  are  included  it  makes  a  great  difference  in  the       Rawlims 
amount  of  liability.]     An  agreement  of  parties  to  defend       Jknkiks. 
each  other  against  criminal  prosecutions  would  be  illegal ; 
and  that  circumstance  must  have  some  weight,  at  least 
as  favouring  the  assumption  that  these  parties  contem- 
plated civil  rather  than  criminal  proceedings. 

Lord  Denman  C.  J.  This  instrument  may  reason-, 
ably  be  limited  in  the  construction  to  prosecutions  of  a 
criminal  nature.  The  contract  is  one  of  indemnity,  and 
not  to  be  extended  by  inference:  and  the  language 
'*  prosecution  laid  "  applies  more  properly  to  indict- 
ments and  informations  than  to  actions. 

Pati'Eson  J.  We  must  construe  this  agreement  ac- 
cording to  the  ordinary  meaning  of  the  words :  and 
"  laying "  a  prosecution,  in  common  parlance,  means, 
not  bringing  an  action,  but  preferring  an  indictment  or 
information. 

Williams  and  Coleridge  Js.  concurred. 

The  Couftj  however,  decided  in  favour  of  the  plaintiff 
on  another  ground ;  and  the  rule  was  made  absolute. 
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Stephens  against  De  Medina. 

To  enforce  a  A  SSUMPSIT.  .  The  declaration  stated  that  hereto- 

contnict  for  XJL 

trmnsferofniil-  fore,  and  after  the  passing  of  an   act  &c«    (6  & 

siich  transfer  7  fV.  4.   c,  Ixxvii.,    local    and    personal,   public,    '*  for 

STpJi^iLlT''  making  a  railway  from  Cheltenham  and  from  Gloucester, 

^Tejlll«  w*  ^®  i^'*"  ^®  ^^^^^  Western  railway  near  Swindoti,  to  be 

the  vendor  for  ^\i^    <  The    Cheltenham    and   Great    Western    Union 

execution;  the 

same  rule  pre-  Railway/  With  a  branch  to  Cirencester**) ,  to  wit  on  &c^ 

▼ailing  as  on 

sales  of  real  <<  the  plaintiff  at  the  request  of  the  defendant  bargained 

So  held  and  agreed  witn  the  defendant  to  buy  of  the  defendant, 

way  act  (6  &~  ^^^    1^^  defendant  then    bargained   and    sold   to   the 

c  ixzTii.)  gate  plaintiff,  divers,  to  wit  ten,  shares  in  the  Cheltenham  and 

a^Uiort  Q^^^   Western    Union  Bailwau   Company,   established 

and  simple  ^            r     -^^ 

form  of  trans-  gjjj  incorporated  under  and  by  virtue  of  the  said  statute, 

fer  under  seal,  . 

and  made  at  and  for  the  price  or  sum  of  1/.  2£.  6^  for  each  and 

shares  personal 

property.  every  of  the  said  ten  shares,  and  which  ten  shares  in  the 

And  a  de- 
claration by  said  company  the  defendant  then  professed  and  repre- 

against  vendor  sented  that  he  was  possessed  of,  each  and  every  of  the 

com^eted^the  ^'^  ^^"  shares  to  be  made  over  and  transferred  by  the 

contract  of  sale,  defendant  to  the  plaintiff  in  a  reasonable  time  then  next 

staung  that  ' 

defendant  pro*  following;  and,  in  Consideration  thereof,    and  that   the 

mised  to  make  ^    ^ 

oTer  and  trans-  plaintiff,  at  the  like  request  of  the  defendant,  had  then 

fer  the  shares 

in  a  reasonable  promised  the  defendant  to  accept  and  receive  the  said 

time,  and  that  ,                   ,                   i  •       r        i                             t 

plaintiflTwas  ten  shares  and  to  pay  him  for  the  same  at  the  rate  or 

ingto*payfor"  pncc  aforesaid,    he  the  defendant  then    promised   the 

■jJl^^^f*^^  plaintiff  to  make  over  and  transfer  the  said  ten  shares 

requested  de- 
fendant to  make  over  and  transfer  them,  but  defendant  did  not  nor  would  make  over  &c., 
but  neglected  and  refused,  was  held  bad  on  special  demurrer  for  not  averring  that  plaintiff 
tendered  a  conveyance. 
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to  the  plaintiff  as  aforesaid  in  a  reasonable  time  then  QuecnU  Bench, 
next  following ;  and,  although  the  plaintiff  hath  always 
been  ready  and  willing  to  pay  the  defendant  for  the  said  Smphehs 
ten  shares  at  the  rate  or  price  of  1/.  2s.  6d.  each  as  afore-  l>t  Medina. 
said,  and  although  a  reasonable  time  for  the  defendant  to 
make  over  and  transfer  the  said  ten  shai*es  to  the  plain- 
tiff hath  long  since,  before  the  commencement  of  this 
suit,  elapsed,  and  although  the  defendant  was  afler- 
wards,  to  wit  on  "  &c.,  "  requested  by  the  plaintiff  to 
make  over  and  transfer  to  him  the  said  ten  shares,  and 
although  the  plaintiff  hath  always  been  ready  and 
willing  to  accept  and  receive  the  same ;  and  of  all 
which  premises  the  defendant  then  and  always  had 
notice :  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would,  when  so  requested  as  aforesaid,  or  at 
any  other  time,  make  over  or  transfer  the  said  ten 
shares,  or  any  or  either  of  them,  to  the  plaintiff,  and 
hath  hitherto  wholly  neglected  and  refused,  and  still 
wholly  neglects  and  refuses,  so  to  do:  whereby  the 
plaintiff  hath  lost  and  been  deprived  of  divers  great 
gains"  &c. 

Demurrer,  assigning  for  causes  :  That  it  does  not 
appear  by  the  declaration  that  the  plaintiff  did  at  any 
time  tender  to  the  defendant  any  deed  of  sale  or  trans- 
fer of  the  said  shares  or  of  any  or  either  of  them, 
whereas  the  tender  of  such  deed  of  sale  or  transfer  by 
the  plaintiff  was  a  condition  to  be  done  and  performed 
by  hio)  precedent  to  the  accruing  to  him  of  any  right 
of  action  against  the  defendant  for  not  transferring  the 
said  shares  as  in  the  said  declaration  mentioned :  And 
also  for  that  the  declaration  does  not  aver  that  the 
plaintiff  ever  tendered  or  offered  to  pay  the  defendant 
the  said  price  for  the  said  shares. 


4M 


Q.a    HILARY  VACATION, 


Voimme  IF. 
184S. 

SrsrHSMs 

▼. 
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Joinder  in  demurrer. 

The  demurrer  was  argued  last  Michaelmas  term  (a). 

Martin  for  the  defendant  The  railway  act  requires 
that  the  conveyance  of  shares  shall  be  in  writing,  and 
gives  a  form  (i).  Then  it  lay  upon  the  vendee  to  tender 
the  written  instrument  for  signature.  This  question  may 
never  have  arisen  on  the  purchase  of  railway  shares ;  but 
the  case  is  analogous  to  diat  of  a  sale  of  lands.  There 
the  vendee  must  tender  a  conveyance ;  and  a  declaration 
against  the  vendor  for  not  completing  the  sale  must  aver 
such  tender,   on  the  principle  that,  in  declaring  on  a 


(a)  November  15th,  1842.  Before  Lord  Denman  C.  J.,  WiUiamtt  Cole- 
fidget  and  Wigktman  Js. 

(5)  Sut.  6  &  7  T.  4,  c.  lixvii.  (local  and  personal,  public)  «.  1 48. 
enacts  **  that  it  shall  be  lawful  for  the  several  proprietors  of  shares  in  the 
said  undertaking,  and  their  respective  executors,  administrators,  and  suc- 
cessors, to  sell  and  dispose  of  any  shares  to  which  they  shall  be  entitled 
therein,  subject  to  the  rules  and  conditions  herein  mentioned ;  and  the 
conveyance  of  such  shares  shall  be  in  writing,  and  may  be  in  the  following 
words  or  to  the  like  effect,  varying  the  names  and  descriptions  of  the 
contracting  parties  as  the  case  may  require ;  (that  is  to  say,} 

^  *lf  A,  B,  of  in  consideration  of  the  sum  of 

paid  to  me  by  C  D,  of  do  hereby  assign  and 

transf^  to  the  said  C  D.  share  [or  shares]  numbered 

of  and  in  the  undertaking  called  the  CheUenham  and  Great  WeMtem 
Unkm  RcdluHOff  to  hold  unto  the  said  C.  2>.,  his  executors,  adminis- 
trators, and  assigns  [or  successors  and  assigns],  subject  to  the  several 
conditions  on  which  I  held  the  same  immediately  before  the  execution 
hereof;  and  I  the  said  C.  D,  do  hereby  agree  to  accept  and  take  the  said 
share  [or  shares]  subject  to  the  conditions  aforesaid.  As  witness  our 
hands  and  scab  the  day  of  .* 

«  And  on  every  such  sale  the  deed  or  conveyance  (being  executed  by 
the  seller  and  purchaser)  shall  be  kept  by  the  said  company,  or  by  the 
secretary,**  &c. :  then  follow  directions  for  entering  a  memorial  of  such 
transfer  and  sale,  &c. 

;,.  Sect.  147  enacts  that  the  shares  "shall  to  all  intents  and  purposes  be 
deemed  personal  estate,*'  and  not  <*  of  the  nature  of  real  property.*' 
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contract,  performance  of  a  condition  precedent  must  be  QueerCi  Bench. 

pleaded.      In  1  Sugd.  Vend.  Sf  Purch,  378  (a)  it  is  said  1__ 

that,  "  if"  "  either  a  vendor  or  vendee  wish  to  compel  St«phiks 
the  other  to  observe  a  contract,  he  immediately  makes  ^*  Mioika. 
his  part  of  the  agreement  precedent;  for  he  cannot 
proceed  against  the  other  without  an  actual  performance 
of  the  agreement  on  his  part,  or  a  tender  and  refusal. 
Thus  a  vendor  cannot  bring  an  action  for  the  pur- 
chase money,  without  having  executed  the  conveyance, 
or  offered  to  do  so,  unless  the  purchaser  has  dis- 
charged him  from  so  doing."  <<  On  the  other  hand,  a 
purchaser  cannot  maintain  an  action  for  breach  of  con- 
tract, without  having  tendered  a  conveyance,  and  the 
purchase  money.**  It  is  added  that  some  doubt  has 
been  thrown  upon  this  point  by  dicta,  but  that  the 
modern  case  of  Baxter  v.  Lewis  {b)  confirms  the  rule, 
which  has  been  supported  by  uniform  practice,  and 
was  recognised  long  since  in  fVebb  v.  Bethel  (r).  The 
case  of  Poole  v.  HiU{d)  turned  upon  a  peculiar  con- 
tract, but  establishes  the  general  law.  It  is  true 
that  the  local  act  here  enacts  (s.  147.)  th^t  the  shares 
*^  shall  to  all  intents  and  purposes  be  deemed  personal 
estate  (e) : "  but  the  rule  as  to  tendering  the  conveyance 
attaches  in  other  cases  where  the  subject  matter  is  per- 
sonalty, as  in  that  of  leases.  The  demurrer  also 
states  as  a  defect  the  omission  to  allege  that  the  plain- 
tiff tendered  the  purchase  money ;  but  this  objection 
cannot  be  sustained  after  the  decision  in  Pickfard  v. 
The  Grand  Junction  Railway  Company  (g). 

(a)  10th  ed.  Ch.iv.  Sect  iv.  5  53—59.       (6)  Forrest,  61. 
(c)  1  Lev.  44.  (d)  SM.^  IT.  835. 

(e)  Sect.  147.  (g)  S  M.  ^  W.  .S72. 

VOL.  IV.    N.  8.  F  F 
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BarstoWj  contra.  First :  it  is  not  necessary  to  contend 
for  any  distinction  as  to  sales  of  this  kind  of  property.  Sir 
£.  Sugden  in  the  section  just  cited  (a),  after  referring  to 
the  dicta  which  lay  down  *^  that  it  is  incumbent  on  the 
vendor  to  prepare  and  tender  a  conveyance,"  observes 
that  this,  '^as  a  general  rule,  certainly  seems  to  have  pre- 
vailed when  the  simplicity  of  the  common  law  prevailed, 
and  possession  was  the  best  evidence  of  title ;  but  upon 
the  introduction  of  modifications  of  estates,  unknown  to 
the  common  law,  and  which  brought  with  them  all  the 
difficulties  that  surround  modern  titles,  it  became  neces- 
sary to  make  an  abstract  of  the  numerous  instruments 
relating  to  the  title,  for  the  purpose  of  submitting  it  to  the 
purchaser's  counsel :  and  it  then  became  usual  for  him 
to  prepare  the  conveyance."  Here  the  statute  gives  a 
form  perfectly  simple  and  in  very  few  words :  the  rea- 
son, therefore,  which  led  to  the  preparation  of  corfVey- 
ances  by  the  vendee  (6)  does  not  apply  ;  and  there  is  no 
ground  for  assuming  that  a  tender  of  conveyance  by  the 
purchaser  ought  to  have  appeared  in  this  declaration. 
But,  secondly,  supposing  that  the  rule  insisted  on  ap- 
plies generally  to  conveyances  under  this  statute,  the 
contract  stated  in  the  declaration  shews  a  direct  engage- 
ment by  the  defendant  to  do  the  act  of  conveying,  which 
binds  him  independently  of  any  tender  by  the  plaintifT. 
The  words  are,  '^  in  consideration  thereof,  and  that 
the  plaintifT,  at  the  like  request"  &c.,  ^^  had  then  pro- 
mised the  defendant  to  accept  and  receive  the  said  ten 
shares  and  to  pay  him  for  the  same  at  the  rate  &c," 
'^  the  defendant  then  promised  the  plaintifT  to  make  over 
and  transfer  the  said  ten  shares  to  the  plaintiff  as  afore- 
said in  a  reasonable  time  then  next  following."     The 


(a)  I  Sug4,  Vend.  ^  Pwrdt,  374.   Cb.  !▼.  sect  !▼.  §  56, 
(6)  See  Be^na  t.  Kendall,  1  Q.  B.  366.  385.,  note  (c). 
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intention    is   clear,  that   the  act   of  conveying   should  Queen's  Bench. 

originate  with  the  party  who  was  to  make  the  transfer. *__ 

Besides,  the  argument  for  the  defendant  assumes  that  the  Stiph«hs 
vendor's  contract  could  not  be  broken  unless  a  convey-  I>«  Medika. 
ance  were  tendered  and  execution  refused.  But  an 
issue  might  properly  be  taken  on  the  refusal  only :  and 
the  tender,  if  made,  would  be  merely  part  of  the  evidence 
shewing  the  refusal.  An  issue  on  the  fact  of  refusal 
would  put  the  tender  in  issue,  if  the  case  were  one 
which  required  that  fact :  but  the  contract  might  be 
broken  in  other  ways  than  by  refusing  to  execute  a 
conveyance  actually  tendered.  An  appointment  might 
be  made  for  completing  the  contract,  and  a  conveyance 
prepared,  and  the  vendor  might  decline  to  attend,  say- 
ing that  he  had  sold  the  property. 

Martiriy  in  reply.  The  statute  requiring  these  trans- 
fers to  be  by  deed,  some  rule  must  prevail  as  to  the  parly 
by  whom  the  deed  shall  be  prepared  and  tendered, 
whether  it  be  simple  or  complex :  that  rule  is  now  set- 
tled as  to  conveyances  of  real  property,  and  must,  by 
analogy,  extend  to  other  cases.  The  reasons  of  any 
doubt  formerly  entertained  on  this  subject  are  imma- 
terial. It  is  not  disputed  that  a  breach  of  this  contract 
might  have  been  committed  otherwise  than  by  refusing 
to  execute  a  conveyance  tendered ;  but  the  declaration 
does  not  suggest  any  other  breach.  It  avers  that  the 
defendant  did  not  nor  would,  when  requested,  transfer 
the  shares,  but  neglected  and  refused  so  to  do:  on  this 
averment  the  question  arises  whether  or  not  the  plain- 
tiff tendered  a  conveyance ;  and  it  was  for  him  to  shew 
that  he  did. 

Cw\  adv.  vtiU. 

F  F  2 
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Lord  Denman  C.  J.,  in  this  vacation  {Februaty  2d)j 
delivered  the  judgment  of  the  Court. 

This  is  an  action  for  not  transferring  to  the  plaintiff 
ten  shares  in  the  Cheltenham  and  Great  Western  Union 
Railway :  and  the  plaintiff  alleges  that  he  was  always 
ready  to  pay  the  stipulated  price  and  accept  the  trans- 
fer, that  he  has  requested  the  defendant  to  make  the 
transfer,  and  that  a  reasonable  time  has  elapsed  for  the 
making  it;  but  he  does  not  aver  that  he  tendered  to 
the  defendant  any  conveyance  for  execution :  and  the 
question  raised,  upon  special  demurrer,  is  whether  such 
tender  is  a  condition  precedent  to  the  maintenance  of 
the  action.  Upon  the  argument  it  was  not  denied  that 
in  the  conveyance  of  real  property,  where  no  special 
provision  is  made  in  the  contract,  the  expense  of  the 
conveyance  falls  upon  the  purchaser,  nor  that  in  such  a 
case,  in  the  absence  of  any  stipulation  to  the  contrary, 
it  becomes  his  duty  to  prepare  and  to  tender  such  con- 
veyance :  neither  was  it  disputed  that  the  same  practice 
prevailed  with  regard  to  terms  for  years:  but  it  was 
urged  that  in  all  these  cases  the  rule  had  been  esta- 
blished because  generally  there  was  or  might  be  more 
or  less  of  complexity  of  title  or  in  the  mode  of  convey- 
ance ;  and  that,  as  the  purchaser  was  to  secure  himself 
in  respect  of  the  former,  and  to  prescribe  all  the  pecu- 
liarities which  he  insisted  on  in  the  latter,  it  was  proper 
that  his  legal  adviser  should  prepare  the  instrument: 
and  it  was  insisted  on  that  the  reason  did  not  apply  in 
a  case  like  the  present,  where  the  form  of  conveyance 
was  simple  and  prescribed  in  terms  by  the  act  of  parlia- 
ment* It  does  not  appear  to  us  that  this  is  the  true  rea- 
son of  the  rule,  which  seems  rather  to  be  a  consequence 
from  the  fact  that  the  purchaser  is  to  pay  for  tlie  con- 
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veyance,  the  contract  on  the  part  of  the  vendor  being  QueenU  Bench. 

simply  this:  **  In  consideration  of  such  a  sum  I  will '___ 

execute  any  proper  conveyance  of  ihe  estate  which  you       Strfh«ks 
tender  me."  ^«  Medxka. 

But«  whatever  be  the  true  ground  for  the  rule,  whe- 
ther  this  alone,  or  partly  for  the  security  of  the  pur- 
chaser, it  appears  to  us  that  we  ought  not  to  introduce 
a  different  rule  in  the  present  case,  even  if  the  same 
reasons  do  not  exist  in  full  force,  unless  there  be  some 
inconvenience  or  injustice  in  adhering  to  it  Convey- 
ances of  property  of  this  description  and  under  similar 
circumstances  are  becoming  exceedingly  frequent;  they 
have  now  been  in  use  for  some  time;  and  we  do  not 
find  that  any  practice  has  grown  up  varying  from  the 
uniform  rule  as  to  sales  of  land  or  leases:  there  is, 
therefore,  a  clear  convenience  in  its  being  understood 
that  one  uniform  rule  will  be  maintained.  Some  ex- 
pense must  be  incurred  in  the  necessary  stamps  if  in 
no  other  way :  and,  if  nothing  is  said  in  the  contract, 
this  must,  on  general  principles,  fall  on  the  purchaser : 
the  vendor  is  to  receive  the  purchase  money  id  full ;  and, 
if  so,  it  is  reasonable  that  the  purchaser  should  do  what 
he  is  to  pay  for:  if  he  is  to  prepare  the  instrument^ 
it  is  with  him,  and  he  must  tender  it  to  the  vendor  for 
execution  before  he  can  maintain  any  action  for  his  non- 
execution. 

We  therefore  think  the  demurrer  sustained :  and  our 
judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 


F  F  3 
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Folume  IK 
JS43. 


Smith  against  Goldsworthy  (a). 

By  a  deed  of      /^OVENANT.    The  plaintifT  declared  as  the  secretary 

settlement,  re-      ^^  »  ^ 

citing  that  cer-  to  the  British  Iron  Company  {o). 

had  agreed  to         The  declaration  stated  an  indenture  made  April  28t!i, 

formtbemaelTei 
into  a  company 

for  working  iron  mines  &c,  it  was  covenanted  that  the  parties  should  be  and  continue  such 
company  for  the  term  of  sixty  one  years,  unless  sooner  dissolved  as  in  the  deed  was  pro- 
vided :  that  the  company's  capital  should  consist  of  tuH>  miliioru  sterling,  divided  into  20»000 
thares  ^ iOOL  each :  that  the  management  of  the  company  should  be  confided  to  sixteen 
dire^ors  .*  and  that  the  affairs  atid  concerns  of  the  company  should  Jrom  thenceforth  be 
conducted  and  managed  under  and  subject  to  the  regulations,  clauses,  and  agreements 
after  contained.  These  related  to  the  calling  of  meetings,  votes,  resignation  and  appoinu 
ment  of  directors,  acquisition  and  transfer  of  shares,  making  of  calls,  &c. ;  and  clause  29 
ordained  that,  fir  the  bHter  conduct  mnd  management  of  the  affhirs  tf  the  company,  a  spe- 
cial general  mMting  called  for  the  purpose  might  from  time  to  time  amend,  alter  or  annul 
all  or  ai^f  qfthe  clauses  (f  the  deed,  or  of  the  existing  regulations  and  provisions  of  the  company, 
and  make  any  new  or  otlier  regulations  and  provisions  in  lieu  tliereof  or  in  addition  thereto. 
Provided  that  such  amended  or  altered  regulations  and  provisions  should  not  extend  to 
alter  the  regulations  afterwards  laid  down  in  the  deed,  confining  the  individual  responsi- 
bility of  each  proprietor  as  between  himself  and  his  coproprietors,  for  calls,  debu,  and 
other  demands,  to  the  amount  of  his  share  in  the  company's  capital  for  the  time  being. 
By  other  clauses  provision  was  made  for  dissolving  the  society  by  the  resolution  of  a 
special  general  meeting :  and  it  was  ordained  that  tlie  directors  should  never  consist  of  more 
or  fewer  than  sixteen. 

Held  that,  under  clause  S9,  the  company  might,  at  a  special  general  meeting,  reduce  the 
number  of  directors  from  sixteen  to  seven. 

SenU>le,  that  the  amount  of  capital  and  value  of  shares  were  part  of  the  constitution  of 
the  company,  and  that  resolutions  for  reducing  the  capital  to  one  million,  divided  into  120,000 
shares  of  SOL  each,  were  not  warranted  by  clause  29,  though  tlicy  were  not  forbidden  by  the 
pro  visa     And 

Held  that  such  resolutions,  if  illegal,  were  not  ratified  by  a  subsequent  act  of  parliament 
(5  &  4  Vtct.  c,  zcvi.)  reciting  that  the  company's  affairs  had  been  carried  on  under  tlie  re- 
guIatJons  of  the  deed  of  settlement,  as  such  regulations  had  since  been  varied  or  altered  by 
resolutions  of  the  company  made  in  pursuance  of  powers  for  that  purpose  contained  in  the 

(a)  For  a  preliminary  point  in  this  case,  see  Smith  t.  Goldsworthy, 
2  0.  5.717. 

(6)  See  Stat.  3  &  4  Vict,  c,  xcvi.,  local  and  personal^  publici  referred 
to  in  the  subsequent  part  of  this  case.  The  commencement  of  the  de- 
claration was  as  follows. 

**  Robert  Smith,  [the  secretary  to  the  company  called  the  British  Iron 
Company,  mentioned  in  an  act  of  parliament  made  and  passed**  &c.» 
**  being  an  act  for  granting  certain  powers  to  the  British  Iron  Company, 
who,  according  to  the  said  act  of  parliament,  sues  in  this  action  as  the 
nominal  plaintiff'  for  and  on  behalf  of  the  said  company,  by  WUHam 
Stevens,  his  attorney,  complains  "  ^c. 


Smith 

V. 
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1825,  between  Edmund  Taylor,  Robert  Ogg  and   Wil-   Qneea*t  Bench, 

Ham  Martin  (a),  of  the  one  part,  and  the  several  other   ^ ' 

persons  whose  names  and  seals  were   subscribed   and 

affixed,  of  the  other  part  (profert);  by  which  indenture,    GotDswoaxHT. 

after  reciting  that  the  parties  of  the  second  part  had  deed,  and  which 

1    .      /.  ^1  1  .    .  .      resolutions  had 

agreed  to  form  themselves  mto  a  company  or  copart-  j^^  subjoined 

nership  for  the  purpose  of  working  iron  mines  in  Great  ^^„^^' 

Britain,  and  for  other   purposes  connected  therewith,  ^"**^  only  be 

and  to  raise  for  sucli  purposes   a  capital  of  two   mil-  template  re- 
solutions le- 
lions  sterling,  divided  into  twenty  thousand  shares  of  gaily  made: 

and  because  it 

100/.  each ;  and  that  the  number  of  shares  taken  by  each  was  not  shewn 
of  the  parties  thereto  in  the  capital  of  the  said  company  „ew  rvsolutiona 
was  written  opposite  to  his  name  and  seal  &c. ;  and  that  joi„^,  "  qJ^^ 
5L  per  share   had  been    paid  into   the  hands  of  the  ,.  ^*'*****f* 

^  ^  the  resolutions 

bankers  appointed  to  receive  the  same  &c. ;  it  was  wit-  ^^'  altering  the 

'  ^  capital  and 

nessed   that,  for  the  purpose  of  more  effisctually  esta-  shares,  if  illegal, 

*^^  "^ot  dissolve 
blishing  the  said  company,  each  of  the  parties  of  the  the  company, 

second  part,  so  far  as  related  to  the  acts  and  deeds  of  p]y  inoperative; 

1*         iri*i*  M.         a  1*1  ^  •        that  the  mere 

himself,  his  heirs,  executors  &c.,  did  covenant,  promise  fact  of  their 

having  passed 
was  no  defence 
to  an  action  for  calls  since  made ;  that,  at  any  rate,  a  party  who  had  taken  sliares  after  the 
resolutioiifi  passed  could  not  allege  that  no  company  then  existed :  and  that,  assuming  the 
shares  to  have  been  at  one  time  reduced  de  facto  to  50/.,  it  was  a  material  question  on  the 
pleadings  in  such  action,  whether  the  defendant  had  not  afterwards,  and  before  the  calls 
wore  made,  concurred  in  a  resolution  for  raising  the  shares  again  to  100^  Also  that,  if 
this  appeared,  it  was  not  necessary  that  the  concurrence  should  liave  been  by  deed. 

The  covenant  in  the  deed  of  settlement,  for  paying  instalments  on  the  shares,  was  made 
with  individuals,  ^.,  B.  and  C,  by  their  names,  and  not  in  any  official  or  representative 
capacity.  By  stat.  5  &  4  Vict.  r.  xcvi.  it  was  enacted  that  all  actions  &c  upon  any  covenants 
&c.  entered  into  with  the  company,  or  wherein  the  said  company  is  or  shall  be  interested, 
and  all  proceedings  generally,  to  be  commenced  by  or  on  behalf  of  the  company,  or  wherein 
they  shall  be  concerned  or  interested,  "  shall  and  lawfully  may  "  be  commenced  and  car- 
ried on  in  the  name  of  their  secretary  for  the  time  being.  Held,  that  the  company  were 
interested  in  the  above  covenants  with  ^.,  B.  and  C,  and  the  action  upon  them  rightly 
brought  in  the  name  of  tiie  secretary. 

The  statute  provided  that  a  memorial  of  (he  names  &c.  of  the  officers  and  proprietors 
of  the  company  should  be  enrolled  in  Chancery ;  and,  in  another  clause,  that  no  action 
should  be  brought  by  the  company,  under  the  statute,  till  such  memorial  should  have  been 
enrolled.  Held,  in  an  action  brought  by  S.,  declaring  as  the  secretary  of  the  company 
suing  as  tlie  nominal  plaintiff  on  their  behalf  according  to  the  act,  that  tlie  omission  to  aver 
such  enrolment  in  the  declaration  could  not  be  made  an  objection  ou  general  demurrer. 

(a)  Robert  Ogg  died  pending  the  transactions  after  stated  :  but  nothing 
turned  upon  this. 

P  F   4 
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Volume  ir.     and  agree  with  and  to  the  ssaA  Edmund  Taylor  &c.  (the 

1^  parties  of  the  first  part),  and  with  and  to  each  of  them 

Smith        severally,  and  with  and  to  their  and  each  of  their  re- 
GoLMwoBTHT.  spcctive  cxccutors  &c.,   in  manner  therein  and  after 

mentioned,  that  is  to  say : 

That  the  parties  of  the  second  part  (thereinafter  dis- 
tinguished by  the  title  of  proprietors),  and  the  several 
other  persons  who  should  become  proprietors  as  therein- 
after mentioned,  ^'  should  be  and  continue  a  company '' 
under  the  name  &c.  ^'  for  the  term  of  sixty  one  years 
from  the  12th  day  of  February  then  last  past,  unless  the 
company  should  be  sooner  dissolved  in  pursuance  of  the 
provisions  for  that  purpose  thereinafter  contained. 

^'  That  the  capital  of  the  company  should  consist  of 
two  millions  sterling,  divided  into  20,000  shares  of  lOOL 
each,  and  should  be  raised  from  among  the  said  pro- 
prietors for  the  time  being  in  manner  thereinafter  men- 
tioned. 

*^  That  the  object  and  business  of  the  company  should 
be  to  work  such  iron  mines  in  Great  Britain  as  the 
directors  thereinafter  mentioned,  conformably  with  the 
powers  thereinafter  contained,  should  think  proper,  and 
to  smelt,  vianufacture  or  otherwise  prepare  for  sale,  and 
to  sell  and  dispose  of,  the  ores  and  metals  to  be  ob- 
tained and  raised  from  such  mines. 

^^  That  the  direction  and  management  of  the  affairs 
of  the  company  should  be  confided  to  sixteen  directors 
to  be  chosen  from  among  the  proprietors  in  the  manner 
*  thereinafter  mentioned." 

^^  That  the  affairs  and  concerns  of  the  company  should 
from  thenceforth  be  conducted  and  managed  under  and 
subject  to  the  several  regulations,  clauses  and  agreements 
thereinafter  contained,  and  amongst  others  the  follow- 
ing : "  viz. 
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"  1.  That  the  proprietors  should  assemble  together   Qveen*$  Bench. 

184S. 


at  the  house  or  office  of  the  company,  or  at  such  con- 
venient place  as  the  directors  should  appoint,  once  in 
every  year  at  least,  and  at  such  other  times  as  they 
should  be  duly  convened  in  manner  thereinafter  men- 
tioned." 2.  Such  assembly  to  be  called  a  general  meeting. 

4(a).  ^^  That  a  special  general  meeting  might  be  called 
at  any  time  by  the  directors  in  the  manner  thereinafter 
mentioned."  (This,  and  the  manner  of  deciding  ques- 
tions at  meetings,  were  regulated  by  subsequent  clauses.) 

12,  IS,  15,  16,  regulating  the  number  of  votes  in  pro- 
portion to  shares  (at  the  rate  of  one  vote  for  every  five 
shares) ;  vote  by  proxy  &c. 

17.  "  That  a  majority  of  three  fourths  of  the  number 
of  votes  given  at  any  special  general  meeting  should  be 
requisite  to  decide  any  question  relating  to  the  malting 
of  new  regulations  and  provisions  for  the  company,  or 
the  amending,  altering  or  annulling  all  or  any  of  the 
existing  regulations  and  provisions  of  the  company,  or 
the  dissolution  of  the  company,  which  might  be  sub- 
mitted to  such  meeting.  18.  That,  as  to  all  questions 
relating  to  any  other  business^or  matter  to  be  transacted 
or  agitated  at  any  annual  or  special  general  meeting,  a 
simple  majority  of  the  number  of  votes  given  should  be 
sufficient  to  decide  the  same.*' 

29.  ^'  That,  for  the  better  conduct  and  management 
of  the  affiiirs  of  the  company,  it  should  be  lawful  for  a 
special  general  meeting  called  for  the  purpose  from  time 
to  time  to  amend,  alter  or  annul,  either  wholly  or  in 
part,  all  or  any  of  the  clauses  of  the  said  deed,  or  of  the 
existing  regulations  and  provisions  of  the  company,  and 

(a)  The  declaration  did  not  set  out  all  the  clauses ;  and  lome,  which 
were  set  out,  are  omitted  here  as  not  material. 


Smith 

T. 

GOLIMWOBJHT. 
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Foiume  IF.     to  make  any  new  or  other  regulations  and  provisions  in 

!_^   lieu  thereof  or  in  addition  thereto ;  and  such  new  regu- 

^^""         tions  and  provisions,  and  such   amendment,  alterations 
GooMwoRTHy.  Q|.  annulment,   if  confirmed   by  a   subsequent   special 

general  meeting  called  for  the  purpose,  at  a  distance  of 
not  less  than  two  weeks  nor  more  than  four  weeks  from 
such  preceding  general  meeting,  should  in  such  case,  but 
not  till  then,  be  binding  and  conclusive  upon  the  pro- 
prietors. Provided  always,  that  such  amended  or  altered 
regulations  and  provisions  should  not  extend  to  amend, 
alter  or  annul  all  or  any  part  of  the  regulations  and 
provisions  established  and  settled  by  the  said  indenture 
for  confining  the  individual  responsibility  of  each  pro- 
prietor, as  between  himself  or  herself  and  his  or  her 
coproprietors,  to  the  amount  of  his  or  her  shares  in  the 
capital  of  the  company  for  the  time  being." 

S2.  No  business  to  be  done  at  any  general  meeting 
unless  twenty- five  qualified  persons,  holding  in  the  ag- 
gregate two  thousand  shares,  be  present  within  an  hour. 

84.  The  directors  to  meet  once  at  least  in  every  four- 
teen days,  and  at  other  times  when  duly  convened  &c. 

38.  "  That  all  powers  and  authorities  which  were 
thereby  vested  in,  and  all  duties  which  were  thereby 
directed  to  be  performed  by,  the  directors,  might  be  ex- 
ercised and  performed  respectively  by  the  directors 
present  at  any  meeting,  being  at  least  seven  in  number, 
and  should  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  the  whole  of  the  sixteen  directors  had 
been  present  at  any  such  meeting." 

44.  *^  That  it  should  be  lawful  for  the  directors  at 
any  time  to  call  a  special  general  meeting,"  giving  no- 
tice as  specified  in  that  clause. 

75.  Power  to  the  directors  from  time  to  time  to  re- 
solve that  all  the  proprietors  for  the  time  being  should 
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be  called  upon  to  pay  a  Further  instalment  on  their  <2uem*«  Bench. 

1  ft4i^ 

respective  shares  after   the  expiration   of  one  month.  ' 


76.  Provision  ft)r  notice  of  such  call.  Smcth 

▼. 

100..  Power  to  the  directors  to  order  an  action  to  be   Golmwoetht. 
commenced  ^^  by  the  persons  or  person  who  must  neces- 
sarily be  plaintiffs  or  plaintiff  thereto  "  against  any^  per- 
son breaking  the  covenants  of  the  deed. 

103.  Appointing  the  rotation  in  which  the  directors 
should  go  out  of  office,  four  in  each  year. 

124.  "  That  in  no  case  should  any  proprietor  be 
liable  to  pay  at  any  one  time,  in  respect  of  any  one 
share,  a  larger  histalment  than  another  proprietor,  or  to 
pay  in  respect  of  any  one  share  more  than  the  sum  of 
100/.;  and  no  instalment  thereafter  to  be  called  for  on 
any  one  share  should  exceed  the  sum  of  5L 

136,  137.  Conditions,  under  which  proprietors,  with 
the  sanction  of  the  directors,  might  transfer  their  shares. 

138.  That  the  person  disposing  of  his  share  should 
transfer  in  the  manner  and  form  to  be  prescribed  by 
the  directors ;  and,  immediately  after  he  should  have  so 
transferred,  and  should  have  paid  up  all  instalments,  &c, 
and  after  the  person  to  whom  such  share  might  be 
transferred  should  have  executed  a  deed  of  covenant  to 
observe  and  perform  the  covenants,  agreements  and 
provisions  contained  in  this  indenture,  then,  but  not  till 
then,  the  person  transferring  such  share  should,  in  re- 
spect of  such  share,  cease  to  be  a  proprietor,  and  should 
be  for  ever  thenceforth  acquitted  and  discharged  from 
all  further  obligations  in  respect  of  such  share,  and  from 
all  the  covenants,  agreements,  regulations  and  stipu- 
lations to  which  bv  this  deed  of  settlement  he  would 
have  been  liable  in  respect  of  the  same  share  if  he  had 
not  transferred  the  same. 

140.    *'  That   every   person    who   should   thereafter 
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Fohtme  IF.     acquire  any  shares  in  the  capital  of  the  company,  and 
*        who,  previously  to  such  acquisition,   should   not  have 


Smith        executed  that  indenture  or  a  deed  of  covenant,  prepared 
OoLDfwoftTHT.   by  the  directors,  by  which  he  or  she  should  covenant  to 

abide  by  the  regulations  of  the  company,  and  who  at  the 
time  of  such  acquisition  should  not  be  a  proprietor  of 
the  company  to  all  purposes  in  respect  of  the  shares 
then  held  by  him  or  her  in  the  capital  thereof,  should, 
as  to  all  the  instalments  which  might  then  be  due  or 
might  thereafter  be  called  for  in  respect  of  the  shares  so 
purchased,  and  as  to  all  other  duties,  obligations,  claims 
and  demands  in  respect  of  the  same  shares,  be  consi- 
dered a  proprietor  of  the  company  from  the  time  of 
such  purchase,  but,  as  to  all  profits,  rights,  privileges, 
benefits  and  advantages  to  arise  from  the  said  shares  so 
purchased,  should  not  be  considered  a  proprietor  of  the 
company  until  he  or  she,  or  some  other  person  or 
persons  willing  to  become  a  proprietor  thereof  with 
respect  to  the  shares  so  acquired,  should  at  his  or  their 
own  costs  and  expenses  have  executed,  either  in  person 
or  by  attorney,  at  the  office  of  the  company  or  at  such 
other  place  as  the  directors  should  require,  a  deed  of 
covenant  prepared  by  the  directors,  by  which  he  or 
she"  should  covenant  to  observe  the  covenants,  agree- 
ments and  provisions  contained  in  that  indenture." 

It  was  further  witnessed  by  the  indenture  that  the 
parties  of  the  second  part,  for  themselves,  their  heirs, 
executors  &c«,  covenanted,  &c.,  severally  and  individually, 
with  and  to  the  parties  of  the  first  part,  and  each  of 
them  severally  and  their  respective  executors  &c.,  to 
pay  all  such  instalments  on  the  shares  held  or  to  be  held 
&C.  *^  as  should  from  time  to  time  or  at  any  time  there- 
after be  called  for  by  the  directors  in  pursuance  of  the 
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power  thereinbefore  vested  in  them  for  that  purpose,"  Queen't  Bench, 

at  the  time  and  place,  and  in  the  manner,  directed,  &c. * 

The  declaration  then  alleged  that,  on  September  28th  SiunH 
1826,  a  meeting  of  directors,  duly  qualified,  called  a  GoLDswoRTtfr, 
special  general  meeting,  to  be  holden  on  17th  October 
then  next,  at  &c.,  **  to  consider  the  expediency  of  making 
certain  alterations  in  the  said  indenture,  and  to  deter- 
mine on  the  mode  of  managing  the  concerns  of  the  said 
company  for  the  future :  '^  that  circular  letters  were 
sent  &c.  (according  to  rule  44) ;  and  that  a  special  general 
meeting  was  held  on  17th  October,  as  appointed  (aver* 
ments  of  the  number  and  qualifications  of  the  proprie- 
tors who  attended,  as  to  which  no  question  arose) : 
**  and  such  meeting,  by  a  majority  exceeding  three- 
fourths  of  the  number  of  votes  then  given,  did  then  and 
there  pass  certain  resolutions,  and  amongst  others  the 
resolutions  following,  that  is  to  say : 

"  That  on  the  7th  day  of  November,  Robert  Small,** 
&c.  (naming  sixteen  persons),  ''  should  cease  to  be 
'  directors  of  the  company.  That  the  direction  and 
management  of  the  aiFairs  of  the  company  should  there- 
after be  confined  to  nine  directors.  That  on  the  said 
7th  day  of  November  the  said  Robert  Small,^'  &c.  (naming 
four  of  the  former  directors),  "  together  with  9ohn 
Horsley  Palmer,'*  &c.  (naming  five  other  persons), 
"  should  be  directors  of  the  company."  Then  followed 
a  regulation  providing  for  the  resignation  of  office  by 
the  directors  so  appointed,  three  in  each  ensuing  year, 
and,  further,  ^^  That,  on  the  day  on  which  the  annual 
general  meeting  in  the  year  1828  and  each  and  every 
succeeding  year  should  be  held,  three  directors  and 
one  auditor  should  be  elected  by  the  proprietors: 
that  every  director  and  auditor  goibg  out  of  office 
should   be  immediately  or  at  any  time  afterwards  re- 
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r<fh»melF.  eligible:  that  all  powers  and  authorities  which  by  the 

1 843* 
*  deed  of  settlement  were  given  to  or  vested  in,  and  all 


Smith        duties  which  were  thereby  directed  to  be  performed  by, 
GoLDswoRTHT.   the  sixtcen  directors  thereby  appointed,  or  any  seven 

of  them,  should  and  might,  except  so  far  as  the  same 
were  thereby  restrained,  altered  or  varied,  be  exercised 
and  performed  respectively  by  the  said  nine  directors  or 
their  successors,  or  any  five  of  them." 

The  declaration  stated  that  these  resolutions  were 
confirmed  at  a  subsequent  special  general  meeting  called 
by  eight  directors  according  to  rule  44. 

It  then  averred  that  afterwards,  viz.  on  &c.,  a  meet- 
ing of  five  directors,  duly  qualified,  ordered  a  special 
general  meeting  to  be  called,  of  which  notice  was  given, 
&c.,  and  which  was  holden  on  June  5th,  1833  ;  when  a 
sufficient  majority  of  proprietors,  duly  qualified,  resolved 
'^  that  the  office  of  deputy  chairman  should  be  abolished, 
and  that  the  number  of  directors  should  be  confined  to 
six,  pf  which  four,  including  the  chairman,  should  be  a 
quorum."  Which  resolutions  were  confirmed  at  a  sub- 
sequent special  general  meeting  called  (as  the  declar- 
ation stated  in  more  detail)  for  that  purpose. 

The  declaration  then  stated  the  calling  and  holding 
(on  ^le  18th,  1836)  of  a  fifth  special  general  meeting,  at 
which  the  last  mentioned  resolutions,  so  far  as  they 
related  to  the  number  of  directors  and  quorum,  was 
rescinded,  and  it  was  resolved :  ^'  That  the  direction 
and  management  of  the  affairs  of  the  company  should 
be  for  the  future  confided  to  six  directors ;  and  that  all 
powers  and  authorities  vested  in,  and  ail  duties  to  be 
performed  by,  the  directors  might  be  exercised  and 
performed  respectively  by  the  directors  present  at  any  ' 
meeting,  being  at  least  four  in  number,  and  should  be 
as  valid  and  effectual  to  all  intents  and  purposes  as  if 
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the  whole  of  the  six  directors  had  been  present  at  any  Queen*t  Bench. 

1 04,0 
such  meeting."     (Another  resolution  followed  as  to  the 

appointment  of  chairman  at  meetings  of  the  directors).         Smith 

Which  resolutions  were  confirmed  at  a  special  general   Goloswobtht. 

meeting  (9ih  Juii/  18S6)  called  for  that  purpose. 

The  declaration  then  stated  that  another  special 
general  meeting  was  called,  and  holdeii  on  May  20th 
1839,  when  the  last  mentioned  resolutions,  so  far  as 
they  regarded  the  number  of  directors  and  appointment 
of  two  managing  directors,  were  rescinded,  and  it  was 
resolved:  ^^  That  the  direction  and  management  of  the 
affairs  of  the  company  should  be  for  the  future  confided 
to  seven  directors ;  and  that  all  powers  and  authorities 
vested  in,  and  all  duties  to  be  performed  by,  the  direc- 
tors might  be  exercised  and  performed  respectively  by 
the  directors  present  at  any  meeting,  being  at  least  four  » 
in  number,  and  should  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  the  whole  of  the  seven  di- 
rectors had  been  present  at  such  meeting;"  which  last 
mentioned  resolution  was  confirmed  at  a  special  general 
meeting  called  for  that  purpose. 

The  declaration  then  alleged  that,  after  the  making  of 
the  indenture  first  above  mentioned,  the  defendant,  by 
several  deeds  of  transfer  (each  particularly  mentioned  in 
the  declaration,  with  profert,  the  first  bearing  date  March 
Slst  1838),  became,  with  the  approbation  of  the  direc« 
tors,  a  proprietor  of  shares,  amounting  in  all  to  380,  in 
the  company's  capital ;  and  that  he  remained  such  pro- 
prietor until  and  at  the  time  of  the  making  of  the  assign- 
ment next  mentioned,  and  from  thence  hitherto.  That, 
after  the  making  of  the  said  several  indentures,  viz. 
on  March  7th,  1840,  one  Abraham  Lyon  MoseSj  being 
proprietor  of  twenty  other  shares,  and  wishing  to  dispose 
of  them  to  defendant,  a  transfer  and  assignment  of  such 
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Faiume  IF.      shares  from  Moses  to  the  defendant,  with  the  approbation 
1 04.4 

of  the  directors,  was  made  by  indenture  prepared  by 


^""         the  said  directors,  the  parties  to  which  were  Moses  of 
OoLDswoBTHT.   (hc  first  part,  defendant  of  the  second  part,  and  the  said 

Edmund  Taylor  and  William  Martin  (the  survivors  of 
the  parties  first  above  mentioned  to  the  company's  deed 
of  settlement)  of  the  third  part  (profert;  date  7th 
Marchy  1840):  and  defendant  by  that  indenture  cove- 
nanted with  and  to  Taylor  and  Martin  to  observe,  per- 
form, &c.,  all  the  covenants  of  the  deed  of  settlement 
which  ought  to  be  observed  &c.  by  him  as  a  proprietor 
and  member  of  the  company,  and  all  and  every  the  rules 
and  regulations  for  the  time  being  of  the  said  company, 
made  or  established  in  pursuance  thereof,  as  fully  as  if 
he  had  been  party  to  that  deed :  and  he  further  cove- 
nanted to  pay  ^*  all  such  instalments  and  sum  and  sums 
of  money  upon  each  and  every  of  the  shares  held  by 
him "  in  the  company's  capital  ^^  as  should  or  might 
from  time  to  time,  or  at  any  time  thereafter,  be  called 
for  by  the  directors  of  the  said  company,  in  pursuance 
of  the  power  vested  in  them  by  the  said  deed  of  settle- 
ment for  that  purpose." 

Averment,  that,  after  the  several  meetings,  and  the 
making  of  the  several  indentures,  before  mentioned,  and 
while  defendant  was  proprietor  of  the  400  shares,  &c.,  to 
wit  December  15th,  1840,  George  Gerard  de  Hochepied 
Larpetit  and  four  other  directors  properly  qualified 
(naming  them),  at  a  meeting  of  directors  &c.,  resolved 
upon  a  call  of  5/.  per  share,  and  that  notice  thereof  was 
given,  December  24th,  1840.  Breach,  that  defendant 
did  not  pay*  To  the  damage  of  the  said  company  of  &c. : 
f^and  therefore  the  plaintifi*,  according  to  the  said  statute, 
brings  thb  suit" 
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The  defendant  set  forth  the  deed  of  settlement  on  Queen's  Bench. 

1843. 
oyer.     The  following  clauses,  not  mentioned  in  the  de-  * 

claration,  were  referred  to  in  argument.  Sunu 

31.  ^*  That  if  at  any  time  before  the  expiration  of  the  Crou)iwo»THt. 
said  term  of  sixty  one  years  it  shall  be  considered  ex- 
pedient that  the  company  should  be  dissolved,  it  shall 
be  lawful  for  a  special  general  meeting,  called  for  the 
purpose,  to  come  to  a  resolution  to  that  effect :  and,  if 
such  resolution  shall  be  confirmed  by  a  subsequent 
special  general  meeting  to  be  held  at  a  distance  of  not 
less  than  two  weeks  or  greater  than  four  weeks  from 
such  preceding  special  general  meeting,  such  dissolution 
shall  thereupon  take  place." 

37*  No  business  to  be  transacted  at  any  meeting  of 
directors  ^^  unless  seven  directors  be  present  at  the 
commencement  of  the  business  and  when  a  division 
takes  place  "  &c. 

102.  **  That  the  directors  of  the  company  shall  never 
consist  of  more  or  less  than  sixteen." 

148.  *^  That  no  proprietor  of  the  company,  his  or 
her  executors,  administrators  or  assigns,  as  between 
him,  her  or  them,  and  all  and  every  of  the  other  pro- 
prietors of  the  company,  or  their  respective  executors," 
&c.,  ^*  shall  in  any  case  or  event  be  answerable  in  re- 
spect of  the  calls,  debts  and  other  demands  of  or  upon 
the  company  beyond  his  or  her  share  and  interest  in 
the  capital  of  the  company  for  the  time  being ;  nor  shall 
any  person,  his  or  her  executors,^  &c.,  "  as  between 
him,  her  or  them,  and  all  or  any  of  the  other  proprietors" 
&C.,  '^  in  any  case  be  answerable  or  liable  for  or  in 
respect  of  any  such  calls,  debts  or  demands  in  any 
manner  or  to  any  extent,  or  for  any  cause,  whatsoever, 
afler  such  person  shall  have  ceased  to  be  a  proprietor 
by  the  transfer  of  his  or  her  shares  in  the  capital  of 

VOL.  IV.  N.  s.  o  G 
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Volume  IF.     the  company '  in  the  manner  *'  &c.  "  hereinbefore  de- 
*®*^-        Glared." 


Smith  The  defendant  pleaded,  among  other  pleas,  as  fol- 

GOUMWORTHT.     loWS  (fl). 

S7th  plea.  *^  That,  before  the  time  when  the  said 
G.  G.  de  H.  Larpent^^^  &c.,  ^'  came  to  the  resolution  in 
the  declaration  lastly  above  mentioned,  (that  is  to  say)" 
&c.  (for  making  the  above  call)  *^  to  wit  on  the  7th 
day  o(  November  1826,  a  special  general  meeting  of  the 
proprietors  of  the  said  company  was  duly  bolden,  which 
meeting  had  been  theretofore  duly  and  properly  called  " 
&c,  ^^and  at  which  meeting  were  present  twenty  five 
proprietors  of  the  said  company  and  more,  each  of  whom 
was  then  qualified  and  entitled  to  vote  at  the  said  meet- 
ing as  a  proprietor,  and  which  said  proprietors  so  pre- 
sent then  held  in  the  aggregate  in  their  own  right  or  by 
proxy  more  than  2000  shares  in  the  capital  of  the  said 
company :  and  such  meeting,  by  a  majority  exceeding 
three  fourths  of  the  number  of  votes  then  given,  did  then 

(a)  The  following  sumixiftry  may  be  useful  here. 

Special  general  meetings  mentioned  in  the  declaration. 

1.  October  17th,  1826*  Number  of  directors  reduced  by  resolution  to 
nine.     2.  Resolution  confirmed. 

S.  June  5th,  1833.  Number  reduced  by  resolution  to  six.  4.  Reso- 
lution  confirmed. 

5.  June  18th,  1836.  New  resolution  substituted  for  the  preceding. 
Number  of  directors  six.     6.   Last  resolution  confirmed  (July  9th,  1836). 

7.  Afoy  SOth,  1839.  Resolution  that  the  directors  be  seven.  8.  Re- 
aolution  confirmed. 

Special  general  meetings  mentioned  in  the  pleas. 

November  7th,  1826.     Resolution  for  reducing  the  capital  and  shares. 

December  4th,  1826.     Resolution  confirmed. 

Mm/  4th,  1838,     Resolution  of  7th  November  rescinded. 

Mm/  25th,  1838.     Resolution  of  Mat/  4th  confirmed. 

March  31st,  1838.     Defendant  first  became  proprietor. 

March  7th,  1840.     Defendant  covenanted  with  Tai/hr  and  Martin, 

December  15th,  1840.     Resolution  to  make  call. 

December  24th,  1840.     Notice  of  call 
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pass  the  resolution  following ;  viz.  That  the  capital  to  be  ^ueetCt  Bench. 

raised  for  the  purposes  of  the  company  should  no  longer  * 

consist  of  the  sum  of  two  million  pounds  sterling  divided  ^"" 
into  20,000  shares  of  100/.  each,  as  declared  by  the  Goldswoetht, 
deed  of  settlement,  but  should  be  limited  to  the  sum  of 
one  million  pounds  sterling,  and  should  be  considered 
as  divided  into  20,000  shares  of  50/.  each :  and  that  no 
proprietor  should  be  liable  to  pay  in  the  whole  more 
than  50/.  in  respect  of  any  one  share.  And  the  defend- 
ant says  that  he  was  not  present  at  the  said  last  men- 
tioned meeting,  nor  did  he  concur  in  or  consent  to  the 
holding  of  the  same  or  the  passing  of  the  said  resolu- 
tion." "  That  afterwards,  to  wit  on  the  4th  day  of 
December  A.D.  1826,  a  special  general  meeting  of  the 
said  proprietors  was  holden,  which  meeting  had  been 
duly  and  properly  called  "  &c.,  ^'  and  at  which  meeting 
there  were  present  twenty  five  "  &c.  (as  in  the  former 
part  of  this  plea),  *^  and  which  said  proprietors  so  pre- 
sent as  aforesaid  then  held  in  the  aggregate "  &c.  (as  ' 
before) ;  ^*  and  such  meeting,  by  a  majority "  &c.  (as 
before),  "did  then  confirm  the  said  resolution  in  all 
respects.  And  the  defendant  says  that  he  was  not  pre- 
sent at  the  said  last  mentioned  meeting ;  nor  did  he 
concur  in  or  assent  to  the  holding  of  the  same,  or  to  or 
in  the  confirming  the  said  resolution.  And  the  de- 
fendant says  that  afterwards,  to  wit  on  the  day  and  year 
last  aforesaid,  the  said  resolution  so  made  and  confirmed 
as  aforesaid  was  carried  into  effect  without  any  consent 
or  concurrence  on  the  part  of  the  defendant,  and  before 
the  lime  when  the  said  G.  G.  de  H,  Larpenty"  &c., 
"  came  to  the  said  resolution  in  the  declaration  lastly 
above  mentioned.'^     Verification. 

40th  plea.     That,  on  Naoember  7th,  1826,  before  the 

o  c;  2 
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Volume  IV.     making  of  any  of  the  indentures  in  the  declaration  raen- 
*        tioned  except  the  deed  of  settlement,  and  before  defend- 


SxRH  an^  became  a  proprietor  &c.,  a  special  general  meeting 
GoLDswoRTBT.  ^as  held,  and  a  resolution  passed  by  a  majority  (state- 
ments as  to  the  meeting  and  votes  as  in  plea  37),  that 
the  capital  should  no  longer  be  divided  into  20,000 
shares  of  100/.  each,  as  declared  by  the  deed  of  settle* 
ment,  but  should,  in  lieu  thereof,  be  divided  into  20,000 
shares  of  50/.  each,  and  that  no  proprietor  should  be 
liable  &c.  (as  in  plea  37) ;  which  resolution  was  after- 
wards {December  4th,  1826)  confirmed,  and  was  carried 
into  effect  before  defendant  became  a  proprietor.  And 
that  aflerwards,  and  before  the  resolution  for  making  a 
call,  and  after  defendant  became  a  proprietor  of  the 
said  company  as  in  the  declaration  mentioned,  to  wit  on 
May  4th,  1838,  a  special  general  meeting  was  held  and 
a  resolution  there  passed  (averments  as  to  the  meeting 
and  votes  as  before)  that  the  resolution  of  November 
7th,  1826,  should  be  rescinded:  that  the  defendant  was 
not  present  and  did  not  consent  8cc. :  that  the  resolution 
was  afterwards  (25th  May  1838)  confirmed  8cc.,  without 
defendant's  presence  or  consent,  and  was  carried  into 
effect  without  such  consent,  before  the  resolution  for 
making  the  call.     Verification. 

41st  plea.  That,  before  the  resolution  for  making 
the  call,  the  resolution  made  at  the  first  and  confirmed 
at  the  second  special  general  meeting  in  the  declaration 
mentioned  had  been  carried  into  effect  contrary  to  the 
will  and  without  the  consent  of  defendant,  to  wit  on  &c. 
Verification. 

42d  plea.  The  same  averments  as  to  the  resolution 
made  at  the  third,  and  confirmed  at  the  fourth,  special  ge« 
neral  meeting  in  the  declaration  mentioned.  Verification. 
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47th  plea,  "  That  the  special  general  meeting  in  the  de-  Queen's  Bench. 

claration  thirdly  above  mentioned  was  not  called  by  seven  * 

at  least  of  the  directors  of  the  said  company."  Verification.         Smith 

48th,  49th,  50th,  51st,  and   52d  pleas,  respectively    Goldswoetht. 
like  plea  47)  as  to  the  fourth,  fifth,  sixth,  seventh  and 
eighth  meetings  in  the  declaration  mentioned,  respec- 
tively.    Verification. 

Replication.  To  plea  37.  That^  after  the  special 
general  meetings  and  the  making  and  confirming  of  the 
resolution,  therein  mentioned,  and  after  the  meeting  of 
July  9th,  1836,  and  before  the  resolution  for  making  a 
call,  in  the  declaration  mentioned,  a  special  general 
meeting  was  called,  and  holden  May  4th,  18S8  (after 
due  notice,  and  by  the  proper  number  of  proprietors 
duly  qualified,  as  to  which,  and  the  proceedings  subse- 
quent, particulars  were  set  forth  as  in  the  former  plead- 
ings), when  a  majority  resolved  that  the  two  resolu- 
tions passed  at  the  meeting  of  November  7th,  1826  (for 
reducing  the  capital  and  the  amount  in  which  proprietors 
were  to  be  liable),  should  be  rescinded.  That  the  reso- 
lution of  May  4th  was  confirmed  at  a  special  general 
meeting  holden  on  May  25th,  1 838,  before  the  making 
of  the  call,  and  was  afterwards,  viz.  on  the  said  25tb 
May,  *'  carried  into  effect  with  the  consent  and  concur- 
rence of  the  defendant  then  given.  Whereby  and  by 
means  of  the  several  premises  in  this  replication  afore- 
said the  said  resolution  in  the  said  37th  plea  mentioned 
was  wholly  rescinded  before  the  said  resolution  in  the  de- 
claration mentioned  and  in  this  replication  aforesaid  was 
come  to  as  in  the  declaration  is  alleged."     Verification. 

To  plea  40.  That  the  resolution  made  and  confirmed 
as  in  that  plea  last  mentioned,  and  rescinding  the  reso- 
lution in  that  plea  first  mentioned,  was  carried  into 
effect,  to  wit  on  and  after  Jlfoy  25th,  1838,  with  the 

G  G  8 
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1843- 

^ '  that  behalC     Conclusion  to  the  country. 


Smith  'p^  p|g^  ^j^    That,  before  the  resolution  for  making  a 

GouMwoBTHT.  call,  to  Wit  ott  ApHl  1st,  1888,  and  afterwards,  the  re- 
solutions made  at  the  first  and  confirmed  at  the  second 
special  general  meeting  in  the  declaration  mentioned 
had  been  and  were  carried  into  effect  with  the  consent 
of  defendant  then  given  in  that  behalf.  Conclusion  to 
the  country. 

To  plea  42.  A  like  averment  of  defendant's  consent 
to  the  carrying  into  effect  of  the  resolution  passed  at 
the  third  and  confirmed  at  the  fourth  special  general 
meeting.     Conclusion  to  the  country. 

To  pleas  47,  48,  49,  50,  51,  and  52,  general  de- 
murrer (a).     Joinder. 

Rejoinder.  To  the  replication  to  plea  37 ;  demurrer, 
assigning  for  causes :  That  the  company  was  utterly  and 
irrevocably  dissolved  by  the  resolutions  stated  in  the 
37th  plea,  and  could  not  be  recalled  into  existence  by 
any  matter  subsequent;  and,  further,  that  it  is  not 
shewn  in  or  by  the  said  replication  to  the  37th  plea  that 
the  special  general  meetings  in  the  said  replication  men- 
tioned had  or  could  have  any  power  or  authority  to 
make  or  pass  such  resolutions  as  in  the  said  replication 
is  stated,  or  that  such  resolutions  had  or  could  have  any 
effect  or  operation  on  the  rights  or  liberties  of  the  de- 
fendant ;  and,  further,  that  the  said  replication  is  a  de- 
parture, and  is  an  argumentative  traverse;  and  that 
the  defendant's  consent  and  concurrence  to  the  carrying 
into  effect  of  the  resolutions  passed  on  May  4th,  1838, 


(a)  The  ground  stated  on  the  paper  book  was,  that  the  resolutioDa  of 
the  meetings  of  the  company,  set  out  in  the  declaration,  had  rendered  the 
concurrence  of  seven  directors  unnecessary  before  the  third  and  sub- 
sequent meetings  were  held ;  &c. 
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are  not  stated  to  have  been  given  by  deed ;  nor  is  profert   Qy^en*t  B§nek. 

made  of  such  deed  ;  nor  is  it  shewn  how  such  consent  ' 

or  concurrence  was  given.    Joinder  in  demurren  Smith 

To  the  replication  to  plea  40 :  demurrer,  stating  for  Golmwomht. 
causes,  that  the  replication  takes  issue  on  an  immaterial 
averment,  namely,  that  the  resolution  made  and  con- 
firmed as  in  that  plea  last  mentioned  was  carried  into 
efiect  without  defendant's  consent  or  concurrence ;  also, 
as  in  the  preceding  demurrer,  that  the  consent  is  not 
stated  to  have  been  by  deed,  nor  is  the  manner  of  it 
shewn;  and  that  the  replication  is  a  departure.   Joinder. 

To  the  replication  to  pleas  41  and  42:  demurrers, 
stating  the  like  same  objections,  except  that  of  departure* 
Joinder. 

The  following  statute  was  referred  to  in  argument  on 
the  demurrers. 

Stat  3  &  4  FicL  c.  xcvi.,  local  and  personal,  public, 
"  for  granting  certain  powers  to  the  British  Iron  Com- 
pany" (Royal  assent,  3d  July  1840):  which  recites  and 
enacts  as  follows. 

Sect.  1.  "Whereas  a  number  of  persons  some  time 
since  formed  themselves  into  a  company  or  copartner- 
ship, under  the  style  or  title  of  "  The  British  Iron  Catn^ 
panyj*  for  the  purpose  of  working  iron  mines"  &c. : 
"  and  whereas  the  affairs  and  concerns  of  the  said 
company  have  been  hitherto  carried  on  and  conducted 
and  managed  under  and  subject  to  the  rules,  regula- 
tions, and  provisions  contained  in  a  certain  indenture  or 
deed  of  settlement,  bearing  date  the  28th  day  o(  Apriiy 
A.D.  1825,  and  made  between"  &c.,  ^^  purporting  to 
be  the  deed  of  settlement  of  the  said  British  Iron  Com» 
pany^  as  such  rules,  regulations,  and  provisions,  or 
some  of  them,  have  since  been  varied  or  altered  by 

G  G  4 
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FUumc  IF.  resolutions  of  the  said  company  made  in  pursuance  of 
1 04^0 

^__  powers  for  that  purpose  contained  in  the  said  deed  of 


^■"^        settlement,  and  which  resolutions  have  been  indorsed 
GouMwoBTHT.  thcrcon  or  subjoined  thereto :  and  whereas  the  capital 

or  joint  stock  of  the  said  company  consists  of  the  sum 
of  two  million  pounds  divided  into  20,000  shares  of 
100/.  of  which  capital  the  sum  of  one  million  pounds 
(with  the  exception,"  &c«}  *^  hath  been  actually  paid  up 
by  the  proprietors  of  shares  in  the  said  company: 
and  whereas  difficulties  have  arisen  and  may  hereafter 
arise  in  recovering  debts  and  monies  due  to  the  said 
company,  and  in  maintaining  actions  for  damages  done 
to  the  said  company  or  to  the  property  of  the  said  com- 
pany, since  by  law  all  the  members  for  the  time  being 
of  the  said  company  must  be  named  in  every  action  or 
suit  carried  on  for  such  purpose :  and  whereas  it  would 
be  convenient  that  persons  having  demands  against  the 
said  company  should  be  entitled  to  sue  the  secretary  of 
the  said  company,  or  any  one  of  the  directors  thereof 
for  the  time  being,  or  any  one  proprietor  of  the  said 
company:"  It  is  enacted:  ^*That  from  and  ader  the 
passing  of  this  act  all  actions  and  suits  whatsoever 
against  any  person  or  persons  already  indebted  or  who 
may  hereafter  be  indebted  to  the  said  company  called 
<  The  British  Iron  Company^*  and  all  actions,  suits, 
and  other  proceedings  whatsoever  at  law  or  in  equity, 
for  any  injury  or  wrong  done  to  any  real  or  personal 
property  of  the  said  company,  or  upon  or  in  respect  of 
any  present  or  future  liability  or  liabilities  to  the  said 
company,  or  upon  any  bonds,  covenants,  bills  of  ex- 
change, promissory  notes,  contracts,  or  agreements 
which  already  have  been  or  hereafter  shall  be  given  or 
entered  into  to  or  with  the  said  company,  or  wherein 
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the  said  company  is  or  shall  be  interested,  and  all  in«   Qutem'g  Bendk. 

1848 
strumentSy  petitions,  and  other  proceedings"  in  bank-  * 

ruptcy  Sec*,  "  and  generally  all  other  proceedings  Sm»h 
whatsoever  at  law  -or  in  equity  to  be  commenced,  insti->  GkiLMWMTBr. 
luted,  or  carried  on  by  or  on  behalf  of  the  said  com- 
pany, or  wherein  the  said  company  is  or  shall  be 
concerned  or  interested,  against  any  person  or  persons, 
or  body  or  bodies  politic  or  corporate,  or  others,  whe- 
ther such  person  or  persons,  or  any  of  such  persons,  or 
such  body  or  bodies  politic  or  corporate,  or  any  member 
or  members  thereof  respectively,  is  or  are  or  shall  be  or 
shall  have  been  a  proprietor  or  proprietors  of  the  said 
company,  or  not,  shall  and  lawfully  may  be  commenced, 
made,  executed,  instituted,  presented,  and  prosecuted 
or  carried  on  in  the  name  of  the  person  who  shall  be 
the  secretary  of  the  said  company  at  the  time  when  any 
such  action,  suit,  or  proceeding  shall  be  commenced  or 
instituted,  or  such  petition  presented,  or  in  the  name  of 
any  one  director  for  the  time  being  of  the  said  com- 
pany, or  in  the  name  of  any  one  proprietor  for  the  time 
being  of  the  said  company,  as  the  nominal  plaintiff, 
pursuer,"  &c.,  *^  or  as  acting  in  any  other  character  for 
or  on  behalf  of  the  said  company."  Corresponding  pro- 
vision for  defence  by  the  secretary,  &c.,  in  actions  &c. 
against  the  company.  Actions  not  to  abate  on  death, 
resignation  or  removal  &c. 

Sect.  11.  enacts:  ^^That  a  memorial  of  the  names, 
riesidences,  and  descriptions  of  the  secretary,  and  of  the 
several  directors  for  the  time  being  of  the  said  com- 
pany, and  of  the  names,  residences,  and  descriptions  of 
the  several  proprietors  of  the  said  company)i  in  the 
form  or  to  the  effect  expressed  in  the  schedule  to  this 
act,  or  as  near  thereto  as  the  circumstances  of  the  case 


450  Q.  B.    HILARY  VACATION, 

Vohtme  IF.    will  admit,  shall  be  verified  by  a  declaration  in  writing 
*        in  the  form  (or  as  near  thereto  as  the  circumstances  of 


^""'^  the  case  will  admit)  prescribed  in  the  schedule  to  an 
GouwwoMBT.  act"  {5  ii  6  fV.  4.  c.  62.),  "  which  declaration  shall  be 

made  by  one  of  the  directors  or  the  secretary  for  the 
time  being  of  the  said  company  before  a  Master  or 
Master  extraordinary  in  Chancery;  and  such  memo- 
rial, when  so  verified,  shall  be  enrolled  in  the  High 
Court  of  Chancery  within  twelve  calendar  months  next 
after  the  passing  of  this  act."  Provision  for  enrolling 
changes  of  secretary,  directors  or  proprietors. 

Sect.  12.  **  Provided  always,  and  be  it  enacted. 
That  until  the  first  memorial  shall  have  been  duly  en- 
rolled in  manner  by  this  act  directed,  no  action,  suit, 
petition,  or  other  proceeding  shall  be  commenced, 
made,  or  instituted  under  the  authority  of  this  act." 

The  demurrers  were  argued  in  Hilary  term,  1843  (a). 

• 

Sir  W.  W.  FoUett,  Solicitor  General,  for  the  plaintiff. 
The  important  question  raised  by  these  demurrers  is, 
whether  the  changes  made  in  the  regulations  of  the 
company  have  so  far  broken  in  upon  its  constitution 
that  no  power  remains  to  bind  the  members  by  calls. 
Now,  although  the  parties  to  the  deed  of  settlement 
have  agreed  upon  certain  rules  there  laid  down,  it  is 
expressly  enacted,  by  clause  29,  that  it  shall  be  lawful 
for  a  special  general  meeting  called  for  the  purpose 
from  time  to  time  '^to  amend,  alter  or  annul,  either 
wholly  or  in  part,  all  or  any  of  the  clauses  of  the  said 
deed,  or  of  the  existing  regulations  and  provisions  of 
the  company,  and   to  make  any  new  or  other  regula- 

(a)  January  20th.    Before  Lord  Denman  C.  J.,  Patteson,  Coleridge  and 
Wigkiman  Js. 
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tions  and   provisions   in  lieu   thereof,    or  in  addition  Queen*§  Bendk. 

1848* 

thereto ;  and  such  new  regulations  and  provisions,  and  [__ 

such   amendment,  alterations  or   annulment,"  if  duly         Sum 
confirmed,  shall  *^  be  binding  and  conclusive  upon  the  Golmwoitbt* 
proprietors ; "  with  only  one  exception,  namely,  **  that 
such  amended  or  altered  regulations  do  not  extend  to 
amend,  alter  or  annul  all  or  any  part  of  the  regula- 
tions  and  provisions  "  of  the  deed  for  confining  the 
individual  responsibility  of  each  proprietor  as  between 
himself  and   his   coproprietors   to  the  amount  of  his 
shares  for  the  time  being.     All  other  regulations  are 
subject  to  the  company's  controul.      An  alteration  in 
the  nuipber  of  directors,  as  convenience  might  dictate, 
was  a  change  very  likely  to  have  been  contemplated  in 
making  the  rules.     There  is  nothing  in  the  clauses  of 
the  deed  as  to  directors  which  in  itself  precludes  altera- 
tion.    And,  as   to   the  defendant  individually,   it  ap- 
pears by  the  record  that  the  resolutions  reducing  the 
number  of  directors  to  six  had  already  passed  when 
he  first  became  a  proprietor;  and  that  the   resolution 
limiting  the  number  to  seven  had  been  made  and  con- 
firmed when  the  defendant  (agreeably  to  the  lS8th  re- 
gulation in  the   deed  of  settlement)  executed    the  in- 
strument binding  him  to  observe,  perform  and  fulfil 
all  the  covenants  of  the  deed  of  settlement  to  be  ob- 
served &c.  by  him  as  a  proprietor,  and  all  the  rules 
and  regulations  for  the  time  being  of  the  said  company, 
and  to  pay  all    such  instalments  &c.   as  should   from 
time  to  time  be  called  for  by  the  directors.      He  should 
have  considered,  before  he  so  bound  himself,  whether 
any   thing  had   taken   place  which   could   disable  the 
directors  from  making  calls.    He  must  at  least  be  taken 
to  have  known,  when  he  covenanted,  the  resolutions 


i 
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Tobtme  IV.     which  had  passed   after  he  became   proprietor.     The 
same  remarks  apply  to  the  resolutions  for  altering  the 


^'"™        amount  of  capital  and  the  value  of  shares.     And,  fur- 
OoiMwoBTHr.  ther,  stat.  3  &  4  Vict*  c.  xcvi.  was  passed  after  all  the 

changes  in  question  had  been  made,  and  ratifies  by  its 
recital  (sect.  1)  the  state  of  things  then  existing  in  the 
company :  and  all  the  persons  who  were  proprietors  on 
July  Sd,  1840,  when  the  act  passed  (the  defendant, 
therefore,  among  others),  must  be  taken  to  have  con- 
curred in  obtaining  it.  The  recital  expressly  notices 
the  resolutions  which  had  been  passed,  and  by  which 
the  provisions  of  the  deed  of  settlement  were  **  varied 
or  altered."  The  first  resolution  as  to  the  capital 
altered  the  amount,  but  not  the  relative  proportions  pay- 
able by  each  proprietor.  Again,  if  the  company  had  not 
power  to  make  such  a  resolution,  the  capital  and  the 
liability  of  the  proprietors  have  always  remained  the 
same :  if  the  resolution  took  effect  as  a  wrongful  act  of 
the  company,  it  is  rectified  by  the  subsequent  resolution 
restoring  the  capital  and  shares  to  their  former  amount. 
The  deed  of  settlement  provides  (clause  124)  that  no 
proprietor  shall  be  liable  ^*  to  pay  in  respect  of  any  one 
share  more  than  the  sum  of  100/.:"  but  the  amount 
might  be  lowered  and  increased  again,  provided  the 
limit  of  100/.  was  not  exceeded  nor  the  proportionate 
liability  altered  as  between  the  shareholders,  contrary 
to  the  148th  clause.  The  suggestion  on  the  other  side 
is,  substantially,  that  by  the  resolutions  complained  of 
the  company  was  dissolved :  but  the  proper  mode  of 
dissolving  the  company  is  pointed  out  by  the  3 1  st  clause : 
and  there  could  be  no  virtual  dissolution  in  the  manner 
suggested,  dispensing  with  the  observances  pointed  out 
in  that  rule  for  effecting  a  dissolution. 
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Kelly^  contra.     The  proprietors  had  power  to  make  QM^enU  Bench. 

and  alter  regulations  from  time  to  time,  for  the  manage-  * 

ment  of  the  company's  affairs,  but  could  not  change  its         Skrh 
original  constitution.     The  resolutions  by  which  it  has    GoLMwoiraT. 
been  attempted  to  do  this  cannot  be  treated  as  acts 
merely  void ;  indeed,  it  results  from  the  pleadings  that 
the  defendant  must  have  purchased  50/.  shares  under  the 
new  regulations :  and,  although  the  resolutions  do  not, 
strictly  speaking,  dissolve  the  company,  they  have  created 
an  incapacity  to  carry  on  its  business,  and,  in  particular, 
to  make  calls.     It  is  not  correct  to  say  that  the  com- 
pany could  blot  out  any  part  of  the  deed  not  specially 
exempted  from  change  by  the  proviso  of  clause  29.     If 
that  were  so,  they  might  make  themselves  a  company  for 
working  coal  instead  of  iron  mines^  and  might  alter  the 
capital  to  100/.,  or  any  mere  nominal  sum.     The  deed  of 
settlement  contains  two  sets  of  clauses.     The  first  state 
the  purposes  of  the  company,  and  the  amount  of  pro^ 
perty  on  which  it  is  to  trade;  and  no  power  is  given  to 
alter  these :  then  comes  the  provision  ^*  that  the  a£Eairs 
and  concerns  of  the  company  shall  from  henceforth  be 
conducted  and  managed  under  and  subject  to  the  several 
regulations,  clauses  and  agreements   thereinafter  con- 
tained, that  is  to  say ; "  and  then  follow  the  numbered 
clauses.      The  power  of  alteration  given  by  clause  29 
applies  to  these,  and  not  to  the  previous  stipulations. 
The  "  capital  of  2,000,000  sterling,  divided  into  20,000 
shares  of  100/.  each,''  is  a  fundamental  article  of  the  agree- 
ment, and  not  changeable.   [Coleridge  J.   Could  the  pro- 
prietors by  a  resolution  have  extended  the  duration  of 
the  company  beyond  sixty  one  years  ?]   They  could  not. 
They  might  have  dissolved  it;  for  that  power  is  expressly 
given  :  but  they  could  not  alter  the  duration,  amount  of 
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FWkhw  /r.  capital,  number  of  shares^  number  of  directors,  or  pur- 

184S* 
*  poses  of  the  company*      The  provision  in  sect  29  is 


SuitH        stated  to  be  *'  for  the  better  conduct  and  management  of 
OoiMwouMT.  the  affairs  of  the  company ;  "  that  means  the  company 

as  established  by  the  introductory  clauses :  and  the 
regulations  alluded  to,  as  subject  to  alteration,  all  relate 
to  the  practical  carrying  on  of  the  business.  [Paiieson  J* 
The  provision  as  to  the  number  of  directors  is  in  both 
parts  of  the  deed.]  It  appears  to  be  an  original  article 
of  the  agreement,  though  the  repetition  may  raise  some 
doubt  A  party  embarks  in  the  company  as  a  proprietor 
on  the  faith  that  the  capital  will  be  2,000,000/.  Every 
shareholder  is  liable  to  creditors  for  all  the  debts  of  the 
company ;  if  the  capital  is  2,000,000/.,  a  shareholder 
knows  that,  if  all  the  proprietors  are  solvent,  he  cannot 
sustain  loss  to  a  greater  extent  than  100/. ;  but,  if  the 
proceedings  here  adopted  are  legal,  that  security  may  at 
any  time  be  lowered  to  1,000,000/. ;  and  a  majority,  com- 
posed of  large  shareholders,  may  make  that  reduction, 
at  the  same  time  lessening  the  portion  of  risk  which 
would  fall  more  peculiarly  on  the  greater  shareholders, 
by  reducing  all  the  shares  to  a  comparatively  low 
amount.  Mere  general  words  in  a  deed  of  settlement 
cannot  be  construed  as  giving  such  a  power. 

In  Davies  v.  Hawkins  (a)  a  company  was  established 
by  deed  for  carrying  on  a  brewery,  to  be  managed  by  two 
persons,  in  whose  names  the  trade  was  to  be  conducted, 
and  who  were  to  be  trustees  for  the  company.  Two 
persons  were  appointed ;  but  they  afterwards  withdrew  : 
the  directors  then  recommended  to  a  general  quarterly 
meeting  to  appoint  only  one ;  and  the  subscribers  ac- 

(a)  SM,^S.  488. 
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cordingly  nominated  one.    It  did  not  appear  that  the  de-   QHem't  Bench. 

fendant  (who  contested  the  appointment)  had  concurred    1__ 

in,  or  known  of,  this  resolution  ;  and  it  was  held  invalid,         Smitr 
Lord  EUenborough  saying :  '^  Here  a  change  has  been    OouMwomnr. 
made  in  the  constitution  of  this  company  which  could 
not  be  made  without  the  consent  of  the  whole  body  of 
subscribers.     It  was  such  a  substituted  alteration  in  its 
constitution  as  required  the  assent  of  all.     It  does  not 
appear  that  the  defendant  acquiesced,  or  even  knew  of 
the  alteration  at  the  time  of  the  purchase.     Therefore  I 
am  afraid  on  this  point  alone  it  is  against  the  plaintiff/' 
In  Tyrrell  v.  Woolley  (a)  a  benefit  society  had  a  committee, 
which,  by  one  of  the  rules,  was  to  meet  for  the  purpose 
of  examining  candidates  for  admission,   to  decide  on 
matters  respecting  the  breach  or  non-observance  of  the 
society's  rules,  ^^  and  to  settle  and  determine  any  other 
matter  or  thing  relating  to   the  society,"   subject  to 
confirmation  by  the  society.     By  another  rule,  mem- 
bers, while  receiving  the  benefit  of  the  fund,  were  not 
to  apply  themselves  to  any  business.     The  committee 
resolved,  in  favour  of  the  plaintiff,  that  he  should  be 
allowed   Is,  a  week  from  the  fund,  with  permission  to 
attend  to  business ;  and  this  was  confirmed  at  a  meeting 
of  the  society :  but  the  Court  of  Common  Pleas  held 
that  the  committee  had  exceeded  their  authority,  and 
that  their  act  did  not  bind  the  members,  their  power 
extending  only  to   contracts   within   the  limit  of  the 
rules,  not  to  such  as  violated  the  constitution  of  the 
society.      Chappie  v.   Cadell  (b)   also   shews   that  acts 
tending    to    the    abolition    of   a   company  cannot  be 
done  by  a  majority,  though  consisting  of  almost  all  the 

(a)  1  Man,  j-  G.  809.  (h)  Jac.  Rep  537. 
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rahme  IK     proprietors,  if  the  others  dissent,  unless  the  proceeding 
!_    be  warranted  by  express  provision  in  the  rules.     Ques- 


^'"™        tions  analogous  to  the  present  have  arisen,  where  it  has 
GoufwoETHT.  been  represented  in  the  prospectus  of  a  company  that  a 

capital  would  be  raised,  and  shares  allotted,  of  certain 
specified  amounts;  and,  this  not  being  done,  parties 
who  had  subscribed  on  the  faith  of  such  representations 
have  been  held  not  liable  as  partners.  Pitchfard  v« 
Davis  (a)  is  an  instance.  Lord  Abinger  there  lays  it 
down,  that,  **  where  a  prospectus  is  issued,  and  shares 
collected,  for  a  speculation  to  be  carried  on  by  means 
of  a  certain  capital  to  be  raised  in  a  certain  number  of 
shares,  a  subscriber  is  not  liable  in  the  first  instance, 
unless  the  terms  of  the  prospectus  in  that  respect  are 
fulfilled.  But  if  it  be  shewn  that  he  knows  that  the 
directors  are  carrying  on  the  undertaking  with  a  less 
capital,  and  has  acquiesced  in  their  so  doing,  he  may 
become  answerable  for  their  future  contracts."  \_Pat^ 
teson  J.  There  the  jury  in  efiect  found  that  the  de- 
fendant did  not  acquiesce.]  The  individual  shareholder 
here  can  be  liable  to  the  stipulations  of  the  deed  only  so 
long  as  the  deed  is  adhered  to:  whatever  fresh  liabilities 
he  may  have  contracted  by  his  consent  to  the  alteration, 
his  liability  under  his  covenant,  which  refei*s  to  the 
original  deed,  cannot  continue ;  and  it  is  on  that  he  is 
sued.  On  the  148th  clause  this  difficulty  arises  under 
the  40th  plea :  if  the  resolution  lowering  the  capital  is 
void,  then  there  are  no  shares  but  100/.  shares ;  but  the 
defendant  has  purchased  a  50/.  share  only,  as  he  be- 
came a  party  after  the  resolution  was  made,  and  before 
it  was  rescinded,  and  can  be  liable,  under  the  148th 
clause,  in  respect  of  no  other  share.     It  appears  by  the 

(a)  5  A/.  4f  ff.  2. 
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record  that  both  resolutions  were  "  carried  into  effect."  Queen*a  Bench, 
How  can  it  be  said  that  this  does  not  affect  the  ^Mndi 


vidual  responsibility"  of  the  proprietors  according  to  Smith 
clause  29  ?  But,  supposing  the  defendant  to  be  bound  Ooldswortht, 
under  the  state  of  things  which  existed  when  he  became 
a  proprietor,  then  the  resolution  of  18S8  entirely  changes 
the  responsibility  of  the  proprietors ;  and  he  is  no  longer 
liable  under  the  deed.  The  parol  assent  of  the  de- 
fendant to  an  act  in  pais  varying  his  liability  under  the 
deed  cannot  make  him  liable'  to  an  action  of  covenant 
on  the  deed.  Therefore  the  allegations  made,  and  the 
issues  tendered,  by  the  plaintiff,  res})ecting  such  consent 
are  immaterial. 

The  number  of  directors  is  also,  by  clause  102  of  the 
deed,  an  essential  part  of  the  constitution  of  the  society : 
that  number  has  been  changed ;  and,  therefore,  either  the 
society  is  extinct,  or  at  any  rate  the  proceedings  which 
take  place  while  the  number  is  imperfect  are  void.  If 
this  be  not  so,  the  number  might  have  been  reduced 
to  one. 

It  is  contended,  for  the  plaintiff,  that  stat.  S  &  4  Vict, 
c,  xcvi.,  by  recognizing  the  state  of  things  existing  at 
the  time  of  its  passing  (Sd  July  1840),  binds  the  de- 
fendant ;  and  that  he  cannot  insist  upon  the  invalidity. 
But  he  is  not  differently  situated  in  this  respect  from 
any  other  subject  of  the  realm.  The  alterations  before 
the  statute,  having  been  illegal,  are  not  ratified  by  it, 
and  he  is  not  estopped  from  so  alleging ;  The  Strat/brd 
and  Morcton  Railway  Company  v.  Stratton  [a).  No 
share,  such  as  was  contemplated  in  the  original  deed, 
has  been  taken  by  the  defendant :  the  statute  binds  only 

(a)  2  B.  iAd,5l^. 
VOL.  IV.    N.  S.  H  H 
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184S> 
'  where,  as  in  Giahoim  v.  Hai/s  (a)j  a  condition  precedent 


^^"         which  goes  to  the  whole  consideration  has  not  been  per- 
GoLDswoBTHT.   formed,  and  therefore  the  contract  cannot  be  enforced. 

And,  further,  the  variations  mentioned  on  this  record 
do  not  appear  thereby  to  be  indorsed  on,  or  subjoined 
to,  the  deed  of  settlement :  and  sect.  1  recognizes  only 
such  variations  as  are  so  indorsed  or  subjoined. 

The  action  is  brought  in  the  name  of  the  secretary ; 
and  this  is  authorized,  if  at  all,  by  sect  1  of  stat.  S  & 
4  Vict.  c.  xcvi.  Now  the  record  shews  no  agreement 
with  the  company,  but  only  one  with  trustees  for  the  com- 
any.  The  legislature  intended  to  allow  the  secretary  to 
sue  in  cases  where,  but  for  the  act,  the  company  must 
have  been  plaintiffs.  Here,  before  the  act,  the  company 
would  not  have  been  plaintiffs,  but  the  trustees.  [^Lord 
Detiman  C.  J.  Is  not  the  company  ^'  interested "  in 
this  proceeding  ?]  If  that  word  have  a  meaning  large 
enough  to  comprehend  this  case,  the  secretary  might 
sue  in  every  case  where  the  company  had  the  smallest 
interest,  even  jointly  with  other  parties.  Could  the  secre- 
tary sue  in  ejectment,  where  a  trustee  held  a  term  in  trust 
for  the  company  ?  It  must  be  admitted,  however,  that 
Skinner  v.  Lambert  {b)  seems  to  be  against  the  defendant 
on  this  point.  But,  further,  sect.  12  of  stat.  3  &  4  Vict, 
c  xcvi.  prohibits  the  bringing  of  any  action  under  the 
statute  till  a  memorial  of  the  names,  &c.,  has  been  en- 
rolled. Now  the  record  shews  no  such  enrolment.  It 
will  perhaps  be  contended  that  the  absence  of  such  en- 
rolment should  be  pleaded  :*  and  that  might  possibly  be 
so  if  the  statute  created  the  company  and  gave  the  power 

(a)  2  Man,  ^  G,  257.  (6)  4  At  Jf  G,  477. 
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to  the  secretary  to  sue,  with  a  clause  negativing  the  Queen*s  Bench, 

I  Q4.Q 

power  in  the  absence  of  any  enrolment.     But  this  is  \ 

the  case  of  a  company  existing,  before  the  act,  with         Smith 
legal  rights  :  and  then  the  statute  gives  a  new  right  on    GoLnswoRtHT, 
certain  terms :  the  new  right  therefore  cannot  be  shewn 
to  exist,  unless  it  appear  that  the  terms  are  fulfilled. 

• 

Sir  W.  fV.  Follett^  Solicitor  General,  in  reply.  It  is 
immaterial,  whether  or  not  the  company  had  the  power 
to  alter  the  amount  of  capital  and  shares.  If  they  had 
not,  the  proceeding  in  this  respect  is  purely  void,  and 
no  objection  arises  upon  it.  It  is  no  more  than  if  three 
directors  had  assumed  to  make  the  alteration.  The 
words  in  the  record,  "  carried  into  eflect,"  have  no  legal 
meaning ;  at  any  rate,  they  do  not  assert  the  validity  of 
the  change.  But  clause  124  of  the  deed  of  settlement 
shews  clearly  the  only  limitation  imposed,  in  this  respect, 
on  the  power  of  the  company  :  and,  as  the  relative  pro- 
portion of  liability  is  not  afiTected,  the  alteration  is  within 
the  power. 

It  is  argued  that  the  defendant  covenanted  only  on 
the  understanding  that  he  was  to  have  50/.  shares.  But 
some  shares  were  purchased  by  him  before  the  rescind- 
ing, and  others  after  the  rescinding.  Therefore  he  is 
estopped  from  disputing  the  legality  of  the  state  of  things 
either  before  or  after.  And  this  answers  the  objection 
that  the  variations  are  not  shewn  to  be  indorsed  on  or 
subjoined  to  the  deed,  so  as  to  bring  the  case  within  the 
recital  of  stat.  3  &  4  Vict.  c.  xcvi.  For  it  appears  on 
the  record  that  he  had  notice  of  the  changes :  and  he 
therefore  is  a  party,  with  notice,  To  the  procuring  of  an 
act  which  recognizes  the  validity  of  the  company  after 
the  changes  have  been  made.     The  cases  cited  are  inap- 

H  H  2 
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Volume  ir.     plicable.     In  Davis  v.  Hawkins  (a)  the  partnership  had 

'_ no  power  to   make  the  alteration.     So   in    Tyrrell  v. 

S*"^"         Woolleyib)i  the  society  had  no  power  to  change  its  own 
GoLofwoBTHY.  contract.      In   Pitchford  v.  Davis  (c)   the   partnership 

never  came  into  complete  existence :  the  shares  were  not 
all  subscribed  for. 

The  change  in  the  number  of  directors  is  not  a 
fundamental  one.  If  the  objection  were  good,  it  might 
as  well  be  argued  that  the  company  could  not  remove 
Robert  Small  from  the  directorship^  because  the  deed 
expressly  makes  him  a  director. 

As  to  the  action  being  brought  by  the  secretary,  it 
seems  that  the  statute  is  even  imperative;  Steward  v. 
Greaves  {d).  The  case  in  which  the  company  has  be- 
come interested  by  the  intervention  of  trustees  was  un- 
doubtedly contemplated  by  the  legislature.  In  no  case 
is  the  power  more  essential;  for  trustees  may  disagree 
with  each  other,  or  may  die  before  the  contracts  expire. 
The  non-enrolment  of  the  memorial  should  have  been 
pleaded.  The  objection  arises  on  a  distinct  clause  in 
an  act)  importing  a  limitation.  Doe  dem.  Payne  v.  The 
Bristol  and  Exeter  Railway  Company  {e)  is  a  direct  au- 
thority on  this  point. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  is  an  action  of  covenant  brought  by  the  plaintiff 
as  secretary  to  the  British  Iron  &>mpany  against  the 
defendant,  a  member  of  the  company,  for  calls.     The 

(a)  S  If.  j-  5.  488.  (6)  1  Man.  ^  G.  809. 

(c)  5  M.  i'  W.  2.  (d)  10  M.  ^  W,  711. 

(e)  6M,iW,  S2a 
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company's  original  deed  of  settlement  was  dated  28th  Qu^erCt  Bench. 

April  1825;  and  by  it  the  subscribers  covenanted  with   1__ 

Edmund  Taylor,  Robert  Ogg  and   fiWiam  Martin^  to        ^'■^™ 

pay  such  instalments  on  their  shares  as  should  be  called   Goi.»swoaTMT. 

for  by  the  directors  in  piirsuanceof  the  power  vested  in 

them.      The  defendant,   having  become  proprietor  of 

many  shares,   executed   an  indenture,  dated   the  7th 

March  1840,  after  the  death  of  Robert  Oggy  by  which 

he  covenanted  with  Edmund  Taylor  and  fViUiam  Martin 

to  observe  the  covenants  in  the  deed  of  1825,  and  to 

pay  all  such  instalments  on  the  shares  held  by  him  as 

should  be  called  for  by  the  directors  in  pursuance  of 

the  power  vested  in  them  by  the  deed  of  settlement. 

On  the  3d  July  1840,  an  act  of  parliament  was  passed, 
which  enacted  that  **  all  actions,  suits,  and  other  pro- 
ceedings whatsoever  in  law  or  in  equity,  for  any  injury 
or  wrong  done  to  any  real  or  personal  properly  of  the 
said  company,  or  upon  or  in  respect  of  any  present  or 
future  liability  or  liabilities  to  the  said  company,  or 
upon  any  bonds,  covenants,  bills  of  exchange,  promis- 
sory  notes,  contracts,  or  agreements  which  already  have 
been  or  hereafter  shall  be  given  or  entered  into  to  or 
with  the  said  company,  or  w/ierein  the  said  company  is 
or  shall  be  interested"  "  and  generally  all  other  proceed- 
ings whatsoever  at  law  or  in  equity  to  be  commenced, 
instituted,  or  carried  on  by  or  on  behalf  of  the  said  com- 
pany, or  wherein  the  said  company  is  or  shall  be  concerned 
or  interested,  against  any  person  or  persons,  or  body  or 
bodies  politic  or  corporate,  or  others,  whether  such 
person  or  persons,  or  any  of  such  persons,  or  such  body 
or  bodies  politic  or  corporate,  or  any  member  or  mem- 
bers thereof  respectively,  is  or  are  or  shall  be  or  shall 
h^ye  been  a  proprietor  or  proprietors  of  the  said  com- 
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184S* 
*  made,  executed,  instituted,  presented,  and  prosecuted 


Smith  qj.  carried  on-  in  the  name  of  the  person  who  shall  be 
GoLMwoBTHT.   sccretary  of  the  said  company  at  the  time  *'  &c. 

The  action  is  brought  under  this  clause.  It  is  con- 
tended, on  the  part  of  the  defendant,  that  the  clause 
does  not  apply,  because  the  covenant  in  question  was 
entered  into,  not  with  the  company,  but  with  Taylor  and 
Martin^  and  therefore  the  action  should  have  been  in 
their  names. 

A  similar  objection  was  taken  and  overruled  in  the 
Court  of  Common  Pleas  in  the  case  of  Skinner  v.  iMtn- 
bert  {a)  in  Trinity  term,  1842,  except  that  the  words  of 
the  act  of  parliament  in  that  case  were  **  any  bonds, 
covenants,"  &c.,  *^  which  already  have  been  entered  into 
to  or  with  the  said  company,  or  to  or  with  any  person  or 
persons  w^iatever  in  trust  for  the  said  company^  or  to  or 
with  any  person  or  persons  for  the  use  or  benefit  thereof;^* 
which  words  are  not  found  in  this  company's  act :  but 
the  words  "  or  wherein  the  said  company  is  or  shall  be 
interested "  are  certainly  as  large,  and,  according  to  a 
fair  construction  of  them,  appear  to  us  to  embrace  the 
present  case,  more  particularly  as,  according  to  the 
recent  decision  of  Steward  v.  Greaves  (&),  in  the  Ex- 
chequer, in  the  sittings  after  last  Michaelmas  term, 
whenever  a  company  may  sue  by  their  public  officer  they 
are  bound  so  to  do. 

It  was  further  objected  that  the  declaration  ought  to 
have  shewn  that  a  memorial  of  the  names  of  the  secre- 
tary and  directors  had  been  enrolled  under  the  llth 
and  12th  sections,  the  latter  of  which  forbids  the  bring- 

(a)  4  Man.  jr  G.  477.  (6)  10  M,  ^  fV,  7X1. 
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ing  of  any  action  under  the  act  until  a  memorial  has   Qu€en*i  Bench. 

,          .                   .                                            1843* 
been  enrolled.     There  is  no  special  demurrer  on  this *___ 

ground.     We  do  not  say  that  the  objection  could  have         Smith 
been  sustained,  eyen  if  there  had  been ;  but  we  think    Oolmwortht. 
that  it  certainly  cannot  upon  general  demurrer,  the  de- 
claration stating  that  the  plaintiff  is  secretary  and  sues 
as  the  nominal  plaintiff,  according  to  the  act  of  parlia- 
ment, on  behalf  of  the  company. 

The  main  objections,  however,  to  the  plaintiff's  right 
to  recover  were  two :  first,  that  the  original  number  of 
directors,  as  fixed  by  the  deed  of  settlement,  had  been 
reduced  by  successive  resolutions  of  the  company  from 
sixteen  to  six;  secondly,  that,  the  deed  of  settlement 
having  provided  that  there  should  be  20,000  shares  of 
100/.  each,  those  shares  had  been  reduced  by  a  resolu- 
tioii  of  the  company  to  50/.  each,  and  again  by  a  sub- 
sequent resolution  raised  as  before  to  100/.  Both 
these  alterations  were  contended  to  be  such  fundamental 
alterations  in  the  constitution  of  the  company  as  were 
not  warranted  by  the  powers  given  by  the  deed  of  set- 
tlement, and  amounted  to  a  dissolution  of  the  company, 
or  at  all  events  vitiated  all  their  proceedings. 

The  deed  of  settlement  provides,  by  clause  29,  ^^  That, 
Jbr  the  better  conduct  and  managemetit  of  the  cfffdir$  of  the 
company^  it  shall  be  lawful "  &c.   (His  Lordship  here 
read  the  whole  clause,  as  set  out,  p.  433.,  ante.) 

The  resolutions  in  question  were  made  under  this 
clause,  with  the  proper  formalities,  about  which  no 
question  is  raised :  but  it  is  contended  by  the  defendant 
that  they  are  not  within  the  authority  given  by  that 
clause. 

With  regard  to  the  number  of  directors,  the  deed 
also  provides,  in  the  commencement,  *^  that  the  direc- 
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1843 

be   confided    to   sixteen  directors   to  be   chosen    from 


Smith  among  the  proprietors  in  the  manner  hereinafter  men- 
GoLuawoKTHT.  tioncd : "  and,  by  clause  102,  it  is  provided  "  that  the  di- 

tors  of  the  company  shall  never  consist  of  more  or  less 
than  sixteen."  It  is  argued  from  this  latter  clause  that 
the  number  of  sixteen  directors  was  part  of  the  consti- 
tution of  the  company,  essential  to  its  existence,  and 
unalterable ;  that  the  twenty-ninth  clause  does  not  extend 
to  it,  or  enable  a  special  general  meeting  to  make  any 
change  in  it,  but  is  confined  to  regulations  for  the  cofi- 
duct  and  management  of  the  affairs  of  the  company. 

Now  it  is  to  be  observed  that  the  deed  of  settlement 
in  terms  says  that  the  direction  and  management  of  the 
affairs  of  the  company  shall  be  confided  to  sixteen 
directors.  If,  therefore,  the  twenty-ninth  clause  ought 
to  be  confined  in  the  manner  argued,  it  will  still  be  dif- 
ficult to  see  how  the  number  of  the  directors  can  be 
otherwise  than  a  regulation  for  the  conduct  and  manage^ 
ment,  of  the  affairs  of  the  company.  It  is  true  that  the 
102d  clause  is  positive  in  its  terms,  that  the  number 
shall  never  be  more  or  less  than  sixteen.  But  this 
must  be  construed  with  reference  to  the  t>^'enty-ninth 
clause,  which  gives  absolute  power  of  alteration  in  all 
cases  to  which  it  applies. 

Looking  at  the  several  clauses  together,  we  are  of 
opinion  that  it  was  competent  to  two  special  general 
meetings  properly  convened  to  alter  the  number  of 
directors ;  apd  that  the  objection  founded  on  that  alter- 
ation fails. 

This  disposes  of  the  41st,  42d,  47th,  48th,  49th,  50th, 
51st  and  52d  pleas  in  favour  of  the  plaintiff. 

Tliree  or  ibur  cases  were  referred  to  in  this  part  of 
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the  argument ;  but  they  do  not  bear  very  strongly  upon   Queen's  Benciu 

it.     Davis  v.  Ha'wkins  (a)  was  an  alteration  in  the  num-    '___ 

ber  of  persons  who  were  to  conduct  the  business  of  a  Smith 
joint  stock  brewery,  made  without  any  express  power  Goldswomht. 
or  authority,  and  contrary  to  the  original  provisions. 
Here  there  is  an  express  power  given.  Tyrrell  v. 
Woolley  {b)  was  determined  by  the  majority  of  the 
Court  on  the  construction  of  a  power  given  to  a  com- 
mittee of  management,  the  words  of  which  were  very 
different  from  those  used  in  the  present- case:  and  all 
the  Court  agreed  in  another  view  of  that  case  which 
was  decisive. 

The  second  objection,  as  to  the  alteration  of  the 
shares  of  the  company,  is  of  a  more  formidable  descrip- 
tion. 

The  amount  of  the  shares  is  properly  part  of  the 
constitution  of  the  company,  and  does  not  strictly  de- 
pend upon  any  clause,  regulation  or  provision  of  the 
deed  :  the  alteration  of  the  shares  seems  therefore  not  to 
come  within  the  meaning  of  the  twenty-ninth  clause.  If 
it  did,  we  should  hardly  consider  that  the  proviso  in 
that  clause  forbade  the  alteration,  because  the  reduc- 
tion of  the  value  of  the  shares  could  not  have  the  effect 
of  rendering  any  proprietor  liable  as  between  him  and 
the  other  proprietors  beyond  such  reduced  value,  although 
it  might,  as  was  ingeniously  argued,  diminish  the  fund 
to  which  he  had  to  look  for  indemnity  in  the  event  of 
being  sued  by  third  persons  for  debts  of  the  company. 
Admitting,  then,  that  the  resolutions  of  7th  Naoemher 
and  4th  December^  1826,  by  which  the  shares  were  re- 
duced, were  not  justifiable,  the  question  will  be  what 

^a)  3  ^f.  §f  S,  488.  (6)  1  Man.  j-  Gr,  809. 
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[ plaintiff,  it  is  argued  that  they  were  simply  void  and 

^"^  wholly  immaterial,  and  that  the  shares  always  remained 
GoLMwoBTUT.  |n  pojnt  of  law  lOOL  shares;  or,  if  not,  that  any  mis- 
chief which  might  arise  from  these  resolutions  was 
cured  by  the  subsequent  resolutions  of  4th  May  and 
25th  May  18S8,  by  which  the  value  of  the  shares  was 
restored,  which  resolutions  are  set  out  in  the  replication 
to  the  tliirty-seventh  plea,  and  in  the  fortieth  plea,  as  to 
both  which  an  issue  is  taken  whether  those  last  resolu- 
tions were  carried  into  effect  with  the  concurrence  of 
the  defendant.  It  is  further  argued  for  the  plaintiff  that 
the  act  of  parliament  before  referred  to,  S  &  4  VicL 
c,  xcvi.,  confirmed  the  resolutions  existing  at  the  time  of 
its  passing,  and  ^  set  up  those  which  restored  the 
shares  to  their  original  value.  The  defendant  answers, 
and  we  think  righdy,  that  the  act  of  parKament,  in 
speaking  of  resolutions  made  in  pursuance  of  powers 
contained  in  the  deed  of  settlement,  must  be  taken,  ac- 
cording to  the  case  of  The  Stratford  and  Morton  Railway 
Company  v.  Stratton[a\  to  refer  only  to  resolutions  legally 
made ;  and  moreover  that,  as  the  act  has  the  words  ^*  and 
which  resolutions  have  been  indorsed  thereon  "  (that  is 
on  the  deed  of  settlement),  **  or  subjoined  thereto,"  and 
the  pleadings  do  not  shew  the  resolutions  now  in  ques- 
tion to  have  been  so  indorsed  or  subjoined,  that  act  of 
parliament  cannot  be  resorted  to  by  the  plaintiff  to  sup- 
port the  resolutions.  The  defendant  further  answers 
that  the  effect  of  the  resolutions  reducing  the  shares 
was  to  dissolve  the  company.  We  do  not  think  that 
any  such  effect  followed,  but  rather  that  they  were 

(a)  2  B.^Ad,  518. 
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simply  void  and  inoperative.     Neither  does  it  lie  in  the   Queen*t  Bench. 
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mouth  of  the  defendant,  who  became  a  proprietor  after [ 

those  resolutions  passed,  to  say  that  no  company  then  Smith 
existed.  We  think  the  shares  always  were  in  point  of  Golmwortht. 
law  100/.  shares,  and,  therefore,  that  the  thirty-seventh 
and  fortieth  pleas  are  no  answer  to  the  action.  We  also 
further  think  that,  if  the  shares  were  reduced  at  one 
time  to  50/.,  still  the  resolutions  of  18S8  restored  them 
to  their  original  value ;  and  that  the  concurrence  of  the 
defendant  in  carrying  those  resolutions  into  effect  is  a 
material  question.  Neither  is  it  necessary  to  shew  that 
such  concurrence  was  by  deed ;  for  it  in  no  way  alters 
the  covenant  of  the  defendant.  That  covenant  binds 
him  to  observe  the  covenants  in  the  deed  of  settlement, 
which  deed  provides  for  alterations  to  be  made  by  reso- 
lutions not  under  seal,  but  to  be  passed  at  special 
general  meetings:  the  resolutions  themselves  are  not 
required  to  be  by  deed;  nor  can  it  be  in  any  way 
requisite  that  the  concurrence  of  the  defendant  in  them 
should  be  by  deed. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  plaintiff. 
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^jj^»  The  Queen  against  Badger,   Esquire,   and 

Cartwrigut,  Clerk. 

In  the  case  of      J^RLE^  in   last   Michoelmas  term,   obtained   a   rule 

a  bailable  mi«-     X-i  i        i   <•      i  •  n 

demeanour,  calliiig  on  the~  defendants,  who  were  justices  of  the 

wise  sufficient,  p^ace  for  Staffordshire,  to  shew  cause  why  a  criminal 

be  refused  mi  information  should  not  be  exhibited  against  them.     In 

account  of  the  last  term  (a), 

personal  cha-  ^    '' 

racttr  or 
opinions  of  tlie 

party  proposed.       Sir  IV.  W.  FoUettj  Solicitor  General,  and  Waddingtoti 

shewed  cause;  and  Erie  and  Boothby  were  heard  in 
support  of  the  rule.  The  facts,  as  collected  from  the 
affidavits  by  the  Court,  and  the  line  of  argument  on  each 
side,  will  fully  appear  from  the  judgment  (&)• 

Cur.  adv.  xxdt. 


Lord  Denman  C.  J.,  in  this  term  {Febnmrj/  11th), 
delivered  the  judgment  of  the  Court. 

We  have  thought  it  our  duty  to  read  the  affidavits, 
and  give  full  consideration  to  this  very  important  case, 
and  explain  the  reasons  of  our  decision.  If  our  remarks 
should  affect  any  further  legal  proceedings,  our  silence 
might  be  followed  by  the  same  inconvenience,  which, 
indeed,  is  inseparable  from  the  exercise  of  that  juris- 
diction which  we  are  now  asked  to  bring  into  operation 

(a)  January  27th.  Before  Lord  Denman  C.  J.,  Pattesouy  and  Wights 
man  Js. 

(6)  The  following  authorities  were  cited,  with  reference  to  the  con- 
struction to  be  put  upon  the  acts  of  magistrates.  Bex  v.  Borron,  3  B. 
|r  Aid.  432. ;  Bex  v.  CosenM,  2  Doug,  426. ;  Bex  y.  Jones,  1  JFUs.  7.  ; 
Bex  y.  Okey,  8  Mod.  45. ;  Bex  y.  Brooke,  2  T.  B,  190.  195. ;  Bex  y. 
Williamsy  3  Bur.  1317. 
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This  application  was  made  on  behalf  of  Arthur  George  Queen'*  Bench, 

1848. 
ONeily  who  was  apprehended  for  seditious  language,   ' 

said  to  have  been  used  at  an  unlawful  assembly  held  at     ^***  Q,o««J* 
Dudley^  last  August :  and  he  was  taken  before  Mr.  Badger       Badoi*. 
and   the  Rev.  Mr.dtrtwrigkt^  two  magistrates   of  the 
county  of  Stafford,  upon  that  charge.     They  required 
him  to  find  two  sureties  of  100/.  each  for  his  appearance 
to  take^I^s  trial,  and  be  of  good  behaviour  in  the  mean- 
time :  but,  when  two  persons  of  the  name  of  Page  and 
Trueman  were  tendered. to  the  above  mentioned  magis- 
trates  as  his  bail,  they  were  refused,  though  perfectly 
solvent  and  in  respectable  circumstances  (being  town 
councillors  of  Birminghamy  for  which  office  they  must 
.possess   a   qualification  (a)  of  1,00Q/.  over  and  above 
what  would  pay  their  debts),  on  the  alleged  ground  that 
they  had  attended  chartist  meetings :  the  two  magistrates 
assigned  no  other  reason,  though  they  stated  they  had 
other  reasons.     For  this  refusal  a  rule  for  a  criminal 
information  was  granted,  which  has  been  discussed  on 
shewing  cause. 

The  affidavits  in  answer  to  the  rule  disclose  facts 
whicii  prove  that  a  highly  disturbed  and  alarming  state 
of  things  existed  in  the  neighbourhood  at  the  time  the 
bail  were  tendered.  It  appears  that  large  numbers  of 
colliers  and  other  workmen  had  withdrawn  from  their 
employ,  and  had  commenced  acts  of  extreme  violence, 
inciting  other  workmen,  and  even  proceeding  to 
the  destruction  of  property,  to  intimidation  and  riot. 
Large  meetings  of  such  persons  were  held,  whose  pas- 
sions were  inflamed  by  seditious  harangues  addressed  to 
them  by  strangers  travelling  about  the  country  under 

(tt)  Sut.  5  &  6  IT.  4.  c.  76*.  s.  88. 


470  Q.B.    HILARY  VACATION, 

Voiume  J,F.      the  name  of  chartists ;  there  was  imminent  danc^er  that 

1843 
the  peace  would  be  broken  and  anarchy  become  uni- 


The  QuiiN  versa).  Her  Majesty  had  denounced  the  proceedings 
Badgeb.  on  the  ISth  of  August^  by  a  proclamation  which  called 
upon  the  magistrates  to  act  with  promptitude  and 
vigour  in  the  suppression  of  such  meetings  and  the 
apprehension  of  the  offenders.  By  the  magistrates 
and  police,  aided  by  special  constables  and  the  mili- 
tary, which  were  absolutely  indispensable,  such  meetings 
were  prevented  or  dispersed;  and  the  parties  accused 
of  breaking  the  peace  were  arrested  and  handed  over 
for  trial  in  the  courts  of  justice. 

(yNeily  who  has  obtained  this  rule,  is  one  of  the  per- 
sons against  whom  information  of  misconduct  was  laid 
on  oath  before  the  magistrates ;  and  we  understand  he 
is  to  take  his  trial  on  that  charge ;  we  shall  therefore 
abstain  from  comment  on  all  particulars  alleged  against 
him.  But  the  Court  is  bound  to  express  an  opinion 
upon  some  of  the  topics  enlarged  upon  at  the  bar,  and 
on  the  nature  of  the  proceedings. 

The  right  of  workmen  to  meet  together  for  consider- 
'  ing  the  amount  of  wages,  or  of  any  of  the  Queen^s 
subjects  freely  discussing  public  grievances,  is  foreign 
to  this  case.  The  complaint  is,  not  that  workmen 
assembled  to  devise  means  for  bettering  their  con- 
dition, but  that  others  took-  advantage  of  their  quarrels 
with  their  masters,  and,  finding  vast  numbers  unem- 
ployed, ignorant  and  disaffected,  sought  to  incite  them 
to  every  kind  of  outrage;  not  that  the  discussion  of 
public  grievances  had  been  intemperately  conducted, 
but  that  at  tumultuous  assemblies,  rendering  all  dis- 
cussion impossible,  speeches  and  conduct  had  oc- 
curred,  calculated   to  lead   to   violent   meetings,   out- 


VI.  VICTORIA.  471 

breaks,  conflicts  with  the  lawful  authorities,  and  almost  Queen**  Bench.      ' 
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certain    bloodshed,    and    very    probably    to   universal [_ 

pillage.     Whether  or  not  these  nieetings  had  been  held     -^^  Qu««n 
in  the  immediate  neighbourhood  of  Dudley  is  of  small       Badoxr. 
importance :  they  had  been  held  in  other  quarters,  pro- 
ducing their  natural  results,  and  were  rapidly  extending. 
It  is  sworn  that,  near  Dudley^  a  population  of  half  a 
million  of  persons  were  expected  to  follow  this  example ; 
and  in  this  state  of  things  the  meeting  in  question  was 
announced.     It  was  observed,  on  the  argument,   that 
few  deeds  of  violence  were  actually  committed  in  that 
district,  and  those  by  no  means  of  a  formidable  character ; 
if  that  be  so,  we  have  no  doubt,  when  we  regard  the 
materials  and  the  instruments  of  mischief  that  were  pre- 
pared, that  it  is  to  be  ascribed  to  the  vigilance,  the  spirit 
and  real  humanity  with  which  the  magistrates  enforced 
the  law,  as  Her  Majesty's  proclamation  enjoined  them: 
we  think  them  entitled  to  the  gratitude  of  their  Sove- 
reign  and  the  country,  and  that  they  would  have  de- 
serted their  duty  if  they  had  not  committed  G*Neil  for 
trial  for  the  part  he  was  proved  to  have  taken  at  the 
meeting  which  they  most  properly  dispersed  on  the  26th 
of  August. 

At  this  point  of  time,  a  new  state  of  things  has  arisen: 
the  law  has  been  fully  vindicated  ;  the  seditious  assembly 
has  been  dissolved ;  the  agitators,  as  they  called  them- 
selves, are  withdrawn  from  it  without  serious  interruption, 
and  secured,  that  their  imputed  offences  may  be  investi- 
gated before  a  jury.  Standing  charged  with  a  misde- 
meanour, O'Neil  claims  the  right  of  every  man,  so 
charged,  to  be  released  from  prison  and  admitted  to  bail 
on  producing  sufficient  sureties.     He  says  he  tendered 
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Foimme  IK     such  to  the  magistrates,  who  refused  to  receive  them, 
*  *  _   not  from  an  objection  to  their  sufficiency,  but  from  cor- 


Tbe  QuKKK     rupt,  partial  and  arbitrary  motives,  wiih  the  determination 
Badokr.       to  keep  him  in  prison  when  their  duty  required  tliem, 
under  the  circumstances,  to  bail  him  and  release  him 
out  of  custody. 

We  have,  first,  to  consider  whether  this  refusal  was 
a  lawful  act,  a  point  on  which  no  serious  doubt  was  cn^ 
tertained.  Neither  of  the  learned  counsel  who  opposed 
the  rule  contended  that  a  magistrate  can  lawfully  reject 
bail  at  his  own  discretion,  or  is  at  liberty,  when  bail  is 
offered,  to  enter  into  an  investigation  as  to  the  character 
or  opinions  of  such  bail,  provided  he  is  satisfied  of  their 
sufficiency  to  answer  for  the  appearance  of  the  party  in 
the  amount  reasonably  required  for  that  puqiose.  The 
law  is  clear,  and  is  as  old  as  the  statute  of  JVestminster 
the  Firsts  3  Ed,  1.  r.  15.  Lord  Coke^  in  his  commentary 
upon  that  statute  {2  Inst.  191.),  says  that  *Uo  deny  a 
man  plevin  that  is  plevisable,  and  thereby  to  detain  him 
in  prison,  is  a  great  offence,  and  grievously  to  be 
punished."  And  Lord  Tlale{a)  adopts  the  same  re- 
mark :  and  Hawkins  (Part  2.  c.  15.  s.  IS.  (6) )  speaks  of 
refusals  of  bail  as  an  indictable  offence.  Blackstonr^ 
referring  (4  Com.  c.  22.  p.  297.)  to  the  ancient  statute,  the 
Habeas  Corpus  (c)  and  the  Bill  of  Rights  {d\  calls  it  <*an 
offence  against  the  liberty  of  the  subject."  If,  then,  such 
refusal  took  place  from  improper  motives,  it  might  be 
treated  as  a  criminal  offence  and  made  subject  to  an  in* 
dictment  information. 

(a)  2  PL  Cr,  p.  135.  Part  II.  c  15.     See  1  Chilty^t  Bum*s  Jutlice, 
322.  Bail,  VIII.  (28th  ed.). 

(6)  3  Hawk.  PL  Cr.  p.  189.  7th  ed.         (c)  Sut  31  C.  2.  c  2. 
(d)  2  StaL  I  IF.  ^  M.  c.  2. 
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The  affidavits  on  which  the  rule  was  granted  accused   Qm8m*«  Senek, 
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the  magistrates  of  motives   corrupt,  partial,  personal    * 

and  arbitrary.  But  even  the  deponents  themselves  do  ^«  Qvmmtk 
not  mean  to  charge  pecuniary  corruption  or  personal  Baooir. 
malice,  or  partiality  in  the  sense  of  giving  an  unfair 
advantage  to  one  litigant  party  over  another.  The 
only  censurable  feelings  that  can  with  any  shew  of 
reason  be  suspected  are  a  premeditated  refusal  and  dis- 
regard of  the  just  claim  made  by  0*Neil  for  his  libera* 
tion,  and  a  determination  to  keep  him  in  prison  without 
legal  authority  and  in  contempt  of  their  duty.  The 
affidavits  on  both  sides  are  much  the  same,  in  substance, 
in  respect  of  all  that  occurred  before  the  magistrates. 
The  facts  being  clear,  the  question  is,  whether  a  criminal 
information  ought  to  be  filed ;  and  this  depends  on  our 
view  of  the  motives  which  influenced  the  magistrates. 

And  we  must  advert  to  the  very  questionable  cha- 
racter of  one  line  of  defence  which  they  appear  to  in- 
sinuate rather  than  avow.  They  depose  that,  some  time 
previous  to  the  apprehension  of  O^Neil,  these  deponents 
consulted  with  their  brother  magistrates  as  to  the  nature 
of  the  bail  to  be  taken  by  them  in  the  case  of  persons 
committed  for  attending  illegal  meetings,  for  using  se- 
ditious language,  and  particularly  for  inciting  to  out- 
rages, inasmuch  as  the  disturbances  were  then  going  on 
in  certain  districts  m^Staffordshire  and  in  the  neighbour- 
hood of  Dudley^  and  resistance  to  the  laws  was  fomented 
and  kept  up  by  the  inflammatory  and  exciting  speeches 
and  conduct  of  persons  who  were  chartists.  They  de- 
bated whether,  if  they  were  called  upon  to  accept,  as 
bail  for  the  appearance  or  good  behaviour  of  individuals 
charged  with  any  of  these  acts  of  sedition,  persons  who  had 
taken  a  prominent  part  in  the  proceedings  of  the  chartist 
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body,  it  was  advisable  to  receive  them  ;  and  it  is  sworn 
that  these  deponents  and  the  other  magistrates,  wholly 
uninfluenced  by  any  corrupt,  perverse,  vindictive,  per- 
sonal or  partial  motive,  but,  as  they  believed,  in  a  fair 
and  legitimate  exercise  of  their  ofiice,  in  the  perform- 
ance of  their  duty  as  magistrates,  and  with  a  view  only 
to  the  preservation  of  the  peace,  decided  that  such  per- 
sons ought  not,  in  the  then  state  of  the  country,  to  be 
admitted  as  bail,  and  ought  not  so  to  be  accepted  by 
them.  They  further  say  that  after  the  commitment  of 
CyNeil  the  same  decision  was  again  considered  by  the 
magistrates,  and  was  agreed  to  by  the  Lord  Lieutenant 
of  Worcestershire^  who  thought  it  was  a  proper  decision. 
Another  magistrate,  Mr.  Mdyneux^  states  also  this  re- 
solution, and  informs  the  Court  that,  if  he  had  been 
called  upon  to  accept  such  persons  as  bail  for  any  one 
charged  with  the  same  offence,  he  would  also  have  re- 
jected them. 

Now  the  assumption  of  powers  not  given  by  the  law 
appears  to  us  peculiarly  ill  judged  at  a  period  of  political 
disturbance,  and  not  to  be  palliated,  but  rather  rendered 
so  much  the  more  culpable,  if  deliberately  done  by 
high  functionaries  having  a  judicial  duty  to  perform. 
And,  if  we  had  found  any  magistrate  wilfully  adopting 
such  a  measure  in  defiance  of  the  known  law,  the  en- 
couragement so  given  would  have  compelled  us  the  more 
strongly  to  mark  our  disapprobation  of  his  conduct. 

This  proceeding,  however,  gives  the  parties  chal- 
lenged an  opportunity  of  explaining  the  state  of  mind 
in  which  they  acted.  And  we  find  them  expressly 
swearing  that  they, thought  they  were  acting  in  the 
fair,  legitimate  exercise  of  their  office,  and  in  the  per- 
formance of  their  duty  as  magistrates.     We  may  regret 
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that   the  question  of  law  was  not  more  carefully  ex-  Queen*i  BendL 

amined.     Almost  the  first  page  of  their  ordinary  text  * 

books  would  have  convinced  these  gentlemen  that  their     The  Qouw 
refusal  on  such  a  ground  to  receive  the  bail  offered  was       Badoie. 
not  a  legitimate  exercise  of  their  office^  or  a  proper  per^^ 
formance  of  their  duty  as  magistrates,  but  the  contrary. 
Their  opinion  that  it  was  right  was  hastily  adopted  in  a 
crisis  of  real  danger,  and,  most  probably,  from  a  defer- 
ence to  the  general  resolution;  which  induces  us,  in     * 
conformity  to  the  rule  by  which  this  Court  has  regulated 
its  practice,  to  decline  interfering  by  criminal  inform- 
ation.     We  shall   therefore  discharge  the  rule.     But^ 
as  the  conduct  of  the  magistrates  was  such  as  to  justify 
the  application,  they  must  pay  all  the  costs  attending  it* 
Rule  discharged :  the  defendants  to  pay  to 
the  prosecutor  the  costs  of  and  attending 
,  this  application. 


The  Company  of  Proprietors  of  the  Com  Ex-  ^JwS^sth. 
change  and  Market  Place,  Winchester,  against 
GiLLiNGHAM  and  Another. 


DEBT  on  bond.     Plea :  Non  est  factum.    The  plain-  A  bond  con- 
ditioned for  the 
tiffs  joined  issue^  and  suggested  breaches,  setting  out  due  periodical 

the  bond  and  condition,  and  the  lease  mentioned  in  the  rent  reserved  by 

J,  .  a  lease  for  one 

condition.  year,  payable 

The  bond  was  given  by  the  defendants  jointly  and  2ot  Habie*  to 

•tamp  duty 
under  itat  55  G.  S.  c.  184.,  sched.  part  I.,  as  a  bond  for  securing  payment  of  **  any  sum  or 
sums  of  money  at  stated  periods  **  «  so  that  the  total  amount  **  «  can  be  previously  ascer- 
tained,** but  is  properly  stamped  as  a  *<  bond  *'  **  not  otherwise  charged  in  this  schedule, 
nor  expressly  exempted  from  all  stamp  duty.* 

I  I  2 


t» 
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Foiume  IF.     severally,  and  was  in  the  penal  sum  of  600/.     The  con- 

_  '_  _  dition  recited  an  indenture  of  lease,  of  even  date  with 

^«  the  bond  (19th  April  1841),  whereby  the  plaintiffs  de- 

of  the  Corn     mised  to  Edward  Foster  the  building  used  as  a  corn 

Eichange, 

WiifCHESTEft    exchange  and  market  place  &c.,  and  all  the  tolls  arising 

y 

GiLUMOHAM.  from  the  sale  of  corn,  grain,  &c.,  and  other  commodities 
arising  from  the  exhibition  of  cattle,  &c.,  on  Wednesday 
and  Saturday  &c.,  within  the  borough,  ^^  at  and  for  the 
yearly  rent  of  300/.,  payable  on  the  several  days  and  in 
the  manner  "  in  the  lease  mentioned,  and  subject  to  the 
covenants,  on  Foster's  pajrt,  therein  contained.  It  fur- 
ther recited  that,  for  securing  payment  of  the  rent,  Sec, 
it  had  been  agreed  between  the  said  company  of  pro- 
prietors and  the  defendants  that  defendants  should  be- 
come bound  to  the  said  proprietors  in  the  penal  sum  of 
600/.,  to  be  void  as  after  mentioned :  and  the  condition 
was  then  stated,  namely :  ^*  that,  if  the  said  E,  Foster 
do  and  shall  from  time  to  time  and  at  all  times  here- 
after, during  the  said  term,  or  during  such  p^rt  or 
portion  thereof  as  he  or  they  shall  or  lawfully  may  have 
and  enjoy  peaceable  and  quiet  possession  under  and  by 
virtue  of  the  said  indenture  of  lease,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  company  of  proprietors 
of  the  corn  exchange  and  market  place  the  said  yearly 
rent  of  SOO/.  in  such  manner  and  on  such  days  and 
times  as  in  or  by  the  said  in  part  recited  indenture  of 
lease  the  same  is  made  payable,  and  also  perform,  fulfil, 
and  keep  all  and  every  the  covenants  "  (a)  &c.,  ^*  then 
the  above  obligation  to  be  void  "  &c.  The  habendum 
.  in  the  lease  was  from  the  17th  of  February  then  last 
past  for  the  term  of  one  year  from  thence  next  ensuing  : 

(a)  These  were  covenanU  to  pay  rent,  to  repair  and  yield  up^in  repair, 
not  to  permit  public  sale  in  the  front  part  of  the  premises,  not  to  take 
excessive  toll,  &c. 
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the  reddendum  was  as  follows :  ^^  Yielding  and  paying 
therefore  during  the  said  term  unto  the  said  company  " 
&c.  "  the  rent  or  sum  of  300/.  of  lawful "  &c.,  "  by  four 
equal  payments,  that  is  to  say,  on"  May  Hth,  August 
17th,  Novembej'  17th,  and  February  17th;  the  first  pay- 
ment to  be  made  on  May  17th  then  next  ensuing. 
Proviso  for  reentry  if  "  the  said  yearly  rent  of  300/.  or 
any  part  thereof  shall  remain  unpaid  for  the  space  of 
ten  days  next  after  any  or  either  of  the  said  days  of 
payment ;  "  or  for  breach  of  the  covenants. 

On  the  trial,  before  Coleridge  J.,  at  the  Hampshire 
Spring  assizes,  1842,  the  bond  was  produced,  bearing  a 
355.  stamp.  For  the  defendants  it  was  objected  that 
the  instrument  ought  to  have  been  stamped  as  a  ^^  Bond 
in  England  '*  "  given  as  a  security  for  the  payment  '* 
"of  any  sum  or  sums  of  money  at  stated  periods  (not 
being  interest  for  any  principal  sum,  nor  rent  reserved 
or  payable  upon  any  lease  or  tack),  for  any  definite  and 
certain  term,  so  that  the  total  amount  of  the  money  to 
be  paid  can  be  previously  ascertained ;"  stat  55  G.  3. 
c,  184.  schcd.  Part  I :  which  bonds,  by  this  clause,  are 
liable  to  "the  same  duty  as  on  a  bond  of  the  like 
nature,  for  the  payment  of  a  sum  of  money  equal  to 
such  total  amount :  "  that  the  total  amount  here,  being 
SOO/.,  would,  by  an  earlier  clause  of  the  same  schedule, 
make  the  instrument  liable  to  a  stamp  of  3/.,  as  in  the 
case  of  a  "  Bond  in  England "  "  given  as  a  security  for 
the  payment  of  any  definitive  and  certain  sum  of  money" 
"  exceeding  200/.  and  not  exceeding  300/. : "  and  that 
the  bond  in  question  had  been  erroneously  stamped, 
under  a  subsequent  clause  of  the  same  schedule,  as  a 
"Bond  in  England**  "not  otherwise  charged  in  this 
schedule,  nor  expressly  exempted  from  all  stamp  duty.'* 

1  I  3 
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Jttree  v.  Anscomb  (a)  was  cited.  The  learned  Judge 
reserved  leave  to  move  to  enter  a  nonsuit;  and  the 
plaintiffs  had  a  verdict.  Crawder^  in  Easter  term,  1 842, 
obtained  a  rule  nisi  for  entering  a  nonsuit. 

Erie  now  shewed  cause.  The  correctness  of  the 
decision  in  Jttree  v.  Anscomb  {a)  has  been  much  ques- 
tioned. Littledale  J.  expressed  a  strong  doubt  of  it  in 
To(wey  v.  Simons  (b).  The  argument  of  Lord  EUen^ 
borough  and  Le  Blanc  J.  in  Attree  v.  Anscomb  (a)  was 
that,  because  bonds  securing  ^^  rent  reserved  **  *^  upon 
any  lease  "  were  excepted  out  of  the  latter  clause  in  the 
schedule  (stat.  48  G.  S.  c.  149.,  sched.  Part  1.  tit.  Bond)^ 
they  were  impliedly  comprehended  in  the  earlier :  but 
the  clause  containing  that  exception,  in  each  act,  contra- 
distinguishes all  the  bonds  there  referred  to  from  bonds 
of  the  like  nature  for  the  payment  of  a  sum  of  money 
equal  to  the  ascertained  total  amount  payable  on  such 
bonds.  The  implication,  therefore,  does  not  arise :  and, 
consequently,  by  the  present  act,  bonds  securing  the  pay- 
ment of  rent  are  liable,  not  under  the  first  clause,  but 
under  the  head  of  bonds,  ^^  not  otherwise  charged," 
"nor  expressly  exempted." 


Crawder  and  Smirke^  contra.  The  decision  in  Attree 
V,  Anscomb  (a)  was  upheld,  though  questioned,  in  Tooroey 
v.  Simons  (J).  The  endeavour  here  is  to  overthrow  the 
construction  which  has  long  since  been  put  upon  a 
clause  in  daily  use.  Those  who  make  such  an  attempt  are 
bound  to  shew  clear  reasons  for  their  interpretation.  But 
the  security  here  is  for  the  payment  of  a  sum  ^^  definitive 


(a)  S  AT.  4[-  &  88. 

(Jb)  3  JWruf,  11 73.     Bail  Court,  Michaebnat  term,  183a 
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and  certain,"  because  ascertainable;  the  aggregate, 
namely,  of  the  one  year's  rent.  The  bond  in  AUree 
V.  Anscomb  (a)  must  have  been  given  to  secure  payment 
of  rent  reserved  by  a  separate  lease ;  tolls  would  not  have 
been  demised  without  such  lease,  though  the  fact  is  not 
expressly  stated.  [Patteson  J.  If  the  bond  there  was 
the  only  instrument,  the  case  is  very  different  from  that 
of  a  bond  given  for  performance  of  covenants  under  an- 
other deed  which  itself  has  an  ad  valorem  stamp.]  The 
instrument  in  question  is  not  the  less  liable  under  the 
first  clause  because  it  secures  the  performance  of  other 
^  covenants  beside  that  for  payment  of  rent.  [^Patteson  J. 
Suppose  the  lease  were  from  year  to  year :  do  you  say 
that  the  sum  would  then  be  ^'  definitive  and  certain  ?  "] 
Perhaps  not ;  but  it  would  be  so  if  the  lease  were  for 
two  years.  [^Patieson  J.  Suppose  the  term  were  twenty 
one  years :  the  duty  upon  the  bond,  according  to  your 
construction,  would  be  12/.,  while  the  duty  on  the  lease 
itself  would  be  only  3/.  (b).  The  clause  as  to  bonds  for 
a  sum  certain  was  plainly  intended  for  common  money 
bonds.  Do  you  know  any  instance  where  the  statute 
imposes  a  double  ad  valorem  duty  on  the  same  security  ? 
I  think  that  is  carefully  avoided.]  The  duty  on  the 
lease  is  ad  valorem  with  reference  to  a  rent:  the  other 
duty  is  on  a  sum  definite,  secured  by  bond,  being  the 
aggregate  of  other  sums  accruing  under  the  lease.  The 
subject  matters  are  different.  Attree  v.  Anscomb  {a)  was 
cited  in  Mounsey  v.  Stephenson  (c),  and  the  correctness 
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(a)  2M.  i  S.  88. 

(6)  LUtledale  J.  also  is  reported  to  have  observed  in  Toovey  ▼.  Simons 
(S  Jurist,  1174.)  that,  according  to  the  argument  for  the  highest  stamp, 
<*  the  bond  would  have  a  higher  amount"  of  duty  **  than  the  lease  itself;** 
and  that  he  "  should  have  great  difficulty  in  coming  to  that  conclusion.** 

(c)  7  ^.  4r  C,  403. 
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WiMCHKiTift  Lord  Denman  C.  J.  I  think  that  in  Aitree  v.  Ans- 
GiLUKOBAM.  c(mb{b)  the  Court  was  rather  hasty  in  upholding  the 
nonsuit.  It  is  not  easy  to  perceive  how  the  view  which 
Lord  Ellenborough  took  of  th^  clauses  could  be  sup* 
ported.  A  bond  for  securing  the  quarterly  payments  in 
question  here  is  not  a  bond  to  secure  *'  payment  of  any 
definitive  and  certain  sum,"  within  the  ordinary  mean- 
ing of  those  terms.  It  is  for  securing  the  rent  to  accrue 
under  a  lease.  Then,  it  is  said  that,  by  the  clause  im- 
posing duty  upon  bonds  for  the  payment  '*  of  any  sum 
or  sums  of  money  at  stated  periods,"  the  same  duty  ac- 
crues as  would  be  payable  on  a  bond  for  the  aggregate 
sum ;  but  the  exception  to  that  clause  is,  in  terms,  ^^  not 
being"  "rent  reserved  or  payable  upon  any  lease." 
Those  are  the  very  circumstances  which  occur  in  this 
case.  And,  with  the  encouragement  given  by  the  opinion 
of  Littledale  J.  in  Toaoey  v.  Simons  {ji)^  we  say  that 
the  higher  duty  contended  for  does  not  attach. 

Patteson  J.  I  think  Attree  v.  Anscomb  {b)  cannot 
be  correctly  reported,  unless  it  is  to  be  understood  that 
the  only  way  in  which  the  parties  bound  themselves 
was  by  the  condition  of  the  bond.  The  rule  must  be 
discharged. 

WiJxiAMS  and  Coleridge  Js.  concurred. 

Rule  discharged. 

(a)  S  Jurist,  1 173.  (6)  2  M.  ^  S,  88. 
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Craig  against  Hasell. 

CASE.      The    declaration    alleged   that    defendant.   Declaration  in 
case  charged 

maliciously  intending  and  devising  to  oppress  and  that  oefendantr 
injure  plaintiff,  and  to  cause  him  to  be  unjustly  arrested  malidously 

J    •  •  It-  •  r     J      *i-       /^  »nd  vithout 

and  imprisoned   by  our   sovereign   Lady  the  Queen,  probable  cause, 

and    to    cause    and   procure  his   goods   and  chattels,  |IJ*^*(^rt*' 

lands  and  tenements,  debts  and  credits,  to  be  wrong-  ^^f^^^ff' 

fully  appraised,  extended,  taken   and  seized  into   the  was  indebted 

J      ^^  *  to  the  Queen 

hands  of  our  said  Lady  the  Queen,  and  thereby  wrong-  in  a  sum 

named)  and 

fully  and  injuriously  to  deprive  plaintiff  of  his  personal  was  in  em- 
liberty,   and   of  the  use,  &c.,   of  his  lands,  &c.,  and  cumstances," 
to  bring  plaintiff  into  great  disgrace,  &c.,  and  to  put  5ebt'  *'    * 


in 

him  to  great  expense,  &c.,  heretofore,  to  wit  on  26th  ^**^'^i|*^  ^ 
December  1840,  in  order  to  carry  into  effect  his  said  defendant, 

"^  malicioiisljr 

malicious,  &c.,  wrongfully,  deceitfully,  falsely  and  mali-  an<l  without 

probable  cause, 

ciously,  and  without  any  reasonable  or  probable  cause  caused  a  com- 

y  r       '        '  1  1  i*         mission  to  issue 

whatever  for  issuing  an  extent  to  the  amount  iiereafter  ana  an  inqui- 
mentioned,  did  suggest  and  represent,  and  cause  to  be  to  be  taken!*" 
suggested  &c.,  and  cause  to  be  made  and  exhibited  a  fowid^that^** 

plaintiff  was 
indebted  to  the  Queen  in  the  sum  named  ;  and  defendant  aAerwards,  falsely,  maliciously 
and  without  probable  cause,  procured  a  writ  of  extent  to  be  issued  and  delivered  to  the  sheriff, 
under  which  plaintiff's  goods  were  seized,  which  writ  of  extent  was  afterwards  superseded 
in  the  Court  of  Exchequer,  "  and  the  said  writ  of  extent  was  then  and  is  endej  :  **  whereas 
plaintiff  was  indebted  only  in  a  small  portion  of  the  sum  named,  and  was  not  in  embar- 
rassed circumstances,  and  the  debt  was  not  in  danger,  as  defendant  knew :  and  special 
damage  was  alleged,  from  loss  of  credit,  by  a  creditor  selling  plaintiff's  property  under  a 
power  of  sale  given  as  a  security,  and  another  creditor  making  an  affidavit  and  ^ving  notice 
to  make  plaintiff  a  bankrupt. 

Held,  on  demurrer  to  the  plea,  that  the  declaration  was  good,  without  shewing  that  the 
proceedings  in  the  Exchequer  were  at  an  end  otherwise  than  by  the  averment  that  the  writ 
was  at  an  end,  the  issuing  of  the  writ  being  the  grievance. 

Plea,  that  the  writ  was  superseded  at  request  of  plaintiff,  and  by  the  grace  and  favour  of 
the  Queen,  on  terms  of  plaintiff  paying  costs  of  the  execution  pf  the  writ  of  extent,  and 
was  not  otherwise  superseded  or  ended. 

On  special  demurrer,  for  that  the  plea  did  not  avoid  any  allegation  of  the  declaration^  or 
was  an  argumentative  denial  of  the  supersedeas  and  termination  of  the  suit.  Held,  that  the 
plea  was  ill,  being  consistent  with  the  facts  in  the  declaration  and  not  justifying  the  act  com- 
plained of. 
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certain  affidavit  of  derendant  in  Her  Majesty's  Court  oF 
Exchequer  at  Westminsterj  representing  and  stating,  that 
plaintiff  was  thenjustly  and  truly  indebted  to  our  sovereign 
Lady  the  Queen,  in  the  two  several  sums  of  SOI/.  Os.  Id. 
and  194/.  1 15.  4(/.,  making  together  495/.  1  \s.  1  Id,,  being 
so  much  of  Her  Majesty's  money  issued  to  plaintiff  by 
defendant  for  the  service  of  the  Westmoreland  regiment  of 
yeomanry  cavalry,  and  unaccounted  for  by  plaintiff;  and 
that  the  said  sums  of  &c.  then  remained  wholly  unpaid 
by  plaintiff;  and  that  plaintiff  then  was  in  embarrassed 
and  insolvent  circumstances ;  and  that,  unless  some 
method  more  speedy  than  the  ordinary  course  of  pro- 
ceeding at  law  should  be  forthwith  had  against  plain- 
tiff for  the  recovery  of  the  debt  so  falsely  represented 
by  defendant,  and  stated  in  the  said  affidavit,  to  be  due 
and  owing  to  Her  Majesty,  the  same  was  in  danger 
of  being  lost :  and,  by  means  of  such  unjust,  false  and 
deceitful  representations  and  affidavit,  there  did  issue 
out  of  the  said  Court  of  Exchequer,  and  the  defendant, 
in  order  to  carry  into  effect  his  said  purposes  &c.,  after- 
wards, to  wit  on  the  day  and  year  aforesaid,  wrong- 
fully, &c.,  and  without  any  reasonable  &c.  (as  before), 
caused  and  procured  to  be  issued  by  and  out  of  Her 
Majesty's  said  Court  of  Exchequer,  a  certain  writ  of 
our  Lady  the  Queen,  directed  to  William  BurcheU  and 
Francis  Allen  the  younger,  gentlemen,  whereby  &c« 
The  declaration  then  stated  the  purport  of  the  com- 
mission for  an  inquisition  in  respect  of  the  debt  men- 
tioned in  the  affidavit,  returnable  lltli  January  then 
next.  By  virtue  of  which  said  writ,  and  by  the  means 
and  representations  aforesaid,  defendant  afterwards 
caused  a  certain  inquisition  to  be  taken  within  the  said 
county  of  Middlesex^  and  there  was  taken  an  inquisition 
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within  the  said  county,  on  26th  December  1840,  before  the  Queeii't  Benek. 

said  fV.  B.  and  JR  A.^  on  the  oath  of  divers,  to  wit  twelve,  '__ 

&c. ;  whereby  it  was  found  that  plaintiff,  on  the  day  of  Craio 
taking  that  inquisition,  was  justly  and  truly  indebted  to  Haull. 
Her  Majesty  in  the  several  sums  of  &c.  (as  before), 
being  so  much  of  Her  Majesty's  moneys  issued  &c. ; 
as  by  the  said  writ  and  return  thereof,  and  the  inquisi- 
tion thereto  annexed,  remaining  in  Her  Majesty's  said 
Court  of  Exchequer  at  Westminster,  appears :  and,  by 
reason  of,  and  upon,  the  said  false,  unjust  and  deceitful 
suggestion  and  representation  and  affidavit  so  made  as 
aforesaid,  and  for  the  malicious  intents  and  purposes 
aforesaid,  afterwards,  to  wit  on  26th  December  1840, 
there  did  issue  out  of  Her  said  Majesty's  Court  of  Exche- 
quer, and  the  defendant  did  wrongfully,  &c.,  and  with- 
out any  reasonable  &c.  (as  before),  cause  and  procure 
to  be  issued  by  and  out  of  Her  Majesty's  said  Court  of 
Exchequer,  a  certain  other  writ  of  our  said  Lady  the 
Queen,  directed  to  the  sheriff  of  the  county  of  Cumber" 
land,  by  which  said  writ,  after  reciting  the  said  inquisition, 
the  said  sheriff  was  commanded  &c.  The  declaration 
then  stated  the  purport  of  the  writ  of  extent  in  chief, 
against  plaintiff's  body,  lands,  tenements,  goods,  chattels, 
debts  and  specialties.  And,  by  means  of  the  said  false 
representations  and  affidavit,  the  said  last  mentioned 
writ  was  delivered  to  the  sheriff  of  the  county  of  Qim- 
berlandy  on  1st  January  1841.  And  defendant,  in  fur- 
ther prosecution  of  his  said  malicious  &c.,  afterwards, 
and  before  the  return  of  the  last  mentioned  writ,  to  wit 
1st  January  1841,  wrongfully  and  maliciously  procured 
to  be  delivered  the  last  mentioned  writ  to  Sir  George 
Musgrave,  Baronet,  then  being  sheriff  of  the  said  county 
of  Cumberland,  to  be  executed  in  due  form  of  law.     By 
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virtue  whereof  the  said  sheriff,  afterwards,  and  before  the 
return  of  the  last  mentioned  writ,  to  wit  on  &c.,  within 
the  bailiwick  &c.,  seized  and  took  into  Her  Majesty's 
hands  divers  goods  and  chattels  of  plaintiff,  and  kept  and 
detained  the  same  in  his  custody  by  virtue  of  the  said  last 
mentioned  writ  of  extent,  until  the  said  writ  of  extent  was 
superseded,  as  hereinafter  is  mentioned.  That  after* 
wards,  to  wit  on  1st  June^  in  the  year  last  aforesaid,  the 
said  writ  of  extent  was  superseded  in  respect  of  the  plain- 
tiff by  virtue  of  Her  Majesty's  writ  of  supersedeas,  issued 
out  of  Her  Majesty's  Court  of  Exchequer  at  West-- 
minster  for  that  purpose;  and  the  said  writ  of  extent 
was  then,  and  is,  ended.  Whereas,  in  truth  and  in 
fact,  plaintiff,  at  the  time  of  such  false  and  deceitful  re- 
presentation and  suggestion,  and  at  the  time  of  the 
making  and  filing  such  affidavit,  was  not  justly  and 
truly  indebted  to  our  said  Lady  the  Queen  in  the  said 
sum  of  SO  I/.  05.  7^.9  or  any  part  thereof,  nor  was  plain- 
tiff indebted  to  our  Lady  the  Queen  in  the  said  sum  of 
194/.  II5.  4^.,  but  only  in  a  small  portion  thereof,  to  wit 
in  the  sum  of  70/.  1 15.  8(/.,  and  no  more,  for  moneys  of 
Her  Majesty  issued  to  the  plaintiff  by  defendant  for 
the  service  See,  or  in  any  other  manner ;  and  whereas, 
in  truth  and  in  fact,  plaintiff  was  not  in  embarrassed 
and  insolvent  circumstances ;  and  whereas,  in  truth  and 
in  fact,  the  said  supposed  debt  was  not  in  danger  of 
being  lost  unless  some  method  more  speedy  than  the 
ordinary  course  of  proceeding  at  law  should  be  then 
forthwith  had  against  plaintiff  for  the  recovery  of  the 
supposed  debt  so  represented  by  defendant  to  be  due 
and  owing  to  Her  Majesty.  Which  said  matters  and 
things  defendant,  at  the  times  aforesaid,  well  knew.  By 
means  of  which  said  false  and  deceitful  representation 
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.             .             1843 
and  prosecuting  of  the  said  writ  of  extent  against  plain-  ' 

tiff,  and  the  proceedings  thereon  had  before  the  same  Ca^io 
could  be  superseded,  the  plaintiff  lost  the  use  &c. :  the  Hasill. 
declaration  then  alleged  damage  by  the  loss  of  the  use 
of  the  goods  and  chattels,  and  his  being  prevented 
from  cultivating  his  land  and  obtaining  payment  of 
divers  debts,  and  disabled  from  discharging  divers  debts 
owing  from  him,  and  his  being  injured  in  his  credit,  so 
that  divers  creditors  required  immediate  payment  of 
debts,  and  in  particular  James  Cooksotif  to  whom  money 
was  owing  which  plaintiff  by  reason  of  the  premises  was 
unable  to  discharge,  sold  at  a  price  below  the  value 
thereof  certain  buildings  and  hereditaments  of  plaiutifl^ 
vested  in  Jl  C.  as  a  security  for  the  money  by  way  of 
mortgage  with  a  power  of  sale :  and  one  Charles  ByreSf 
being  a  creditor  of  plaintiff,  made  an  affidavit  and  gave  « 
a  notice,  for  the  purpose  of  making  plaintiff  a  bankrupt: 
and  plaintiff,  by  means  of  the  premises,  has  been  com- 
pelled to  pay  to  other  creditors  divers  sums  due,  sooner 
than  they  would  otherwise  have  been  required,  and  to 
pay  costs  and  expenses  in  defending  himself  from  the 
said  proceeding,  and  procuring  the  supersedeas,  &c. 

Third  plea.  That,  although  true  it  is  that  the  exe- 
cution of  the  writ  of  extent  was  superseded,  yet  tbat^ 
before  the  issuing  of  the  supersedeas,  to  wit  1st  June 
1841,  it  had  been  and  was,  at  the  request  of  the  plaintiff, 
and  by  the  grace  and  favour  of  our  said  Lady  the  Queen, 
granted  and  allowed  to  the  plaintiff  by  and  on  behalf  of 
the  Queen  that  the  execution  of  the  said  writ  of  extent 
should  be  superseded  upon  certain  terms  being  then  there- 
fore complied  with  by  the  plaintiff,  to  wit  that  the  plaintiff 
should  paj^  to  the  sheriff  the  costs  and  charges  of  the 
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sherifi^  of  and  relating  and  incidental  to  the  execution 
of  the  said  writ  of  extent ;  which  said  terms  being  then 
assented  to  and  complied  with  by  the  plaintiff,  the  ex-* 
ecution  of  the  said  writ  of  extent  was  thereupon  then 
accordingly  superseded  by  virtue  of  Her  said  Majesty's 
said  writ  of  supersedeas  as  aforesaid ;  and  that  the  said 
writ  of  extent  was  not,  nor  has  been,  nor  is,  superseded 
or  ended  otherwise  or  on  any  other  account,  or  for  any 
other  cause,  than  as  in  this  plea  aforesaid.    Verification. 

Demurrer,  shewing  for  cause  that  the  plea  does  not 
deny  or  confess  and  avoid  any  allegation  of  the  declara* 
tion  :  that,  if  it  be  a  denial  of  the  supersedeas,  as  stated 
in  the  declaration,  there  should  have  been  a  traverse 
thereof,  and  the  plea  should  have  concluded  to  the 
country  :  and  that  it  is  only  an  argumentative  denial  of 
the  supersedeas  and  the  termination  of  the  suit. 

The  demurrer  was  argued  in  last  term  (a). 


IV.  H.  Watson  for  the  plaintiff.  The  plea  does  not 
deny  the  termination  of  the  proceeding ;  and  it  is  im* 
material,  for  the  purposes  of  this  action,  whether  the 
proceeding  terminated  by  means  of  a  compromise  or  in 
any  other  way.  All  that  is  necessary  is,  that  the  pro* 
ceeding  should  be  at  an  end.  The  plea  merely  sets  up 
a  collateral  contract  between  the  plaintiff  and  the  Crown. 
A  declaration  for  a  malicious  prosecution  must  shew 
that  the  prosecution  is  at  an  end,  because  otherwise  the 
plaintiff  might,  after  he  had  recorded  a  verdict  against 
the  defendant,  be  convicted*  But  such  a  result  cannot 
happen  if  the  prosecution  is  at  an  end,  however  the  ter- 

(a)  January  24th,  1843,  before  Lord  Denman  C.  J.,  Pattetonf  Cole" 
fidg^  and  Wightman  Js. ;  and  January  87th,  before  Lord  Denman  C.  J., 
Palleeon  and  ffighlman  Js* 
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mination  may  have  been  brought  about     In  an  action  Qu^n*s  Bendu 

for  holding  to  bail  in  too  large  a  sum,  the   plaintiff  ' 

might  recover,  though  be  had  paid  the  costs  to  get  rid         C9,hiQ 
of  the  action.  Hamu. 


Cowling  contra.  The  affidavit  averred,  first,  that  the 
plaintiff  was  indebted  to  the  Crown ;  secondly,  that  the 
debt  was  in  danger.  The  declaration  does  not  deny 
that  he  was  indebted  in  a  part  of  the  sum  named  in 
the  affidavit.  Further,  the  Court  cannot  assume  that 
the  inquisition  of  the  jury  is  false.  {Patteson  J.  The 
inquisition  would  hardly  be  more  than  evidence  upon 
an  issue  raising  the  question  as  to  the  fact  of  the  debt*] 
The  plea  negatives  the  want  of  reasonable  cause.  The 
case  does  not  resemble  that  of  an  action  for  holding  to 
bail  in  too  large  a  sum.  The  complaint  is  that  a  false 
suggestion  has  been  made  to  the  Crown,  which  has  in- 
duced it  to  set  the  process  in  motion.  The  plaintiff  waa 
bound  to  shew  the  falsehood  by  informing  the  Court 
how  the  proceeding  had  terminated.  But  all  that  the 
declaration  shews  is,  not  the  termination  of  the  pro* 
ceeding,  but  that  the  writ  of  extent  is  ended.  A 
scire  facias  may  still  issue  on  the  inquisition.  The 
plaintiff  may,  for  any  thing  that  the  declaration 
shews,  have  claimed  his  goods,  and  have  failed  on  the 
claim.  A  declaration  for  maliciously  holding  to  bail 
would  not  be  sufficient,  if  it  merely  shewed  that  the  ar- 
rest was  set  aside,  without  shewing  the  termination  of 
the  suit.  In  the  case  of  a  civil  action  there  must  be  a 
judgment,  though  in  that  of  a  prosecution  it  is  enough 
to  shew  a  verdict  of  acquittal  without  averring  a  judgment; 
Hunter  v.  French  (a).  In  Goddard  v.  Smith  (b)  an  action 

(a)   WiUett  517.  519.  {h)  1  5W/4>.  21.,  2  Salk,  45^.,  3  Soft.  S45 
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was  brought  for  a  false  and  malicious  indictment  of  bar- 
retry  ;  and  it  appeared  only  that  there  had  been  a  nolle 
prosequi  by  the  Attorney  General ;  and  this  was  held 
insufficient,  because  there  ought  to  have  been  an  ac- 
quittal on  the  merits.  \Coleridge  J.  If  the  gravamen 
here  be  the  procuring  the  writ  to  issue,  it  is  suflScient 
to  shew  that  the  writ  is  at  an  end.  Wightman  J.  In 
an  action  for  maliciously  and  falsely  holding  to  bail 
on  the  pretext  that  the  party  was  leaving  England^ 
the  plaintiff  might  recover  on  proof  of  his  discharge 
from  arrest,  though  the  debt  really  existed.]  According 
to  Parker  v.  Langley{a)  it  must  be  shewn  what  has 
become  of  the  action  itself.  In  an  action  for  mali- 
ciously suing  out  a  commission  of  bankrupt,  it  must 
be  shewn  that  the  commission  is  superseded ;  WhitXDorth 
v.  Hall  [b) :  because  in  that  case  (though  not  in  this) 
the  supersedeas  is  what  finally  terminates  the  whole 
proceeding  complained  of.  Even  where  a  decision 
of  sub-commissioners  of  excise  on  an  information 
against  the  plaintiff  was  reversed  on  appeal,  it  was 
held  that  the  judgment  of  the  sub-commissioners, 
being  averred  in  the  declaration  as  well  as  the  reversal, 
negatived  malice  in  the  informant  and  was  an  answer 
to  an  action  against  him  for  a  malicious  prosecution; 
Reynolds  v.  Kennedy  (c) :  and  Lee  C.  J.  said  that  the 
plaintiff  himself  had  shewn  that  the  prosecution  was 
not  malicious,  because  the  sub-commissioners  gave 
judgment  for  the  defendant,  and  therefore  the  Court 
could  not  infer  any  malice  in  him.  The  same  principle 
applies  to  the  inquisition  here.  In  Vanderbergh  v. 
Blake  (d)  the  action  was  brought  against  a  party  who 


(o)  \OMod,  145.  209.,  GiU>.  Rep.  JT.  B.  163. 

(6)  ^B,  ^Ad.  695.     See  Atkifuon  t.  Raleigh,  3  Q.  B,  79. 

(c)  Hardr.  194.  195.  (rf)  1  Wilt,  232. 
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bad  procured  the  seizure  and  condemnation  of  goods  in  Queen*s  Beneft, 

the   Exchequer,  as   aliens'  goods  imported  under  pre- * 

tence  of  being  denizens'  goods ;  and  judgment  was  given 
for  the  defendant ;  Hale  C.  B.  saying  that,  ^'  if  such  an 
action  should  be  allowed,  the  judgment  would  be  blowed 
ofi*  by  a  side-wind."  It  is  true  that  the  goods  there 
were  seized  and  condemned :  that,  however,  may  have 
been  so  here.  But  further,  even  if  the  declaration  be 
good,  the  plea  explains  how  the  writ  is  at  an  end,  and 
shews  that  there  has  been  no  decision  on  the  merits. 
And  this  is  an  instance  of  the  danger  of  not  requiring 
the  declaration  to  shew  the  end  of  the  whole  proceeding* 
The  writ  may  be  at  an  end  merely  from  forbearance  on 
the  part  of  the  Crown ;  and  the  affidavit  may  be  quite 
true.  If  an  action  has  terminated  in  a  stet  processus 
by  consent  of  the  parties,  no  suit  can  be  maintained  for 
a  malicious  arrest ;  Wilkinson  v.  H<rj)el  {a).  In  Bird  v. 
Line  {b)  it  was  held  that  an  action  does  not  lie  for  a 
malicious  suit,  pendente  lite. 


IV.  H.  Waisofi  in  reply.  The  want  of  cause,  malice 
and  scienter  are  all  alleged  in  the  declaration.  [^JVight^ 
man  J.  Where  does  the  complaint  begin  ?  Paiteson  J. 
May  not  the  causing  of  the  writ  to  issue  be  mere  aggrava- 
tion ?]  It  is  the  gist  of  the  complaint.  The  affidavit  is 
like  the  oath  before  the  grand  jury  in  the  case  of  a  ma* 
licious  prosecution,  or  the  affidavit  to  hold  to  bail  in  the 
case  of  a  malicious  arrest.  In  8  Weniw.  Pleadings 
p.  324*.,  there  is  a  precedent  like  this  declaration,  drawn 
by  Mr.  Baron  }Vood.  IfVightman  J.  He  very  possibly 
drew  a  declaration  which  he  knew  to  be  bad  for  want 

(a)  Moo.  ij  M.  495. 

(6)  1  Com.  100.     See  Norris/i  v.  Hidiards,  3  A,  ^  E,  733. 

VOL.  IV.   N.  S.  K  K 
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of  better  facts.]  There  was  a  verdict  for  the  plaintiff. 
IPaiteson  J.  There  is  some  mistake  there.  It  is  a  case 
of  extent  in  aid  against  the  plaintiff,  where  the  defend- 
ant represented  himself  to  be  debtor  to  the  Crown : 
yet  it  is  said  that  the  original  writ  of  extent  against 
the  plaintiff'  is  to  be  recited :  but  that  writ  would  be 
against  the  defendant.  The  precedent  however  is  inap- 
plicable ;  for  in  the  case  of  an  extent  in  aid  the  writ  of 
extent  in  aid  is  the  whole  grievance ;  here  the  original 
proceeding  is  a  grievance.]  No  stress  can  be  laid  on 
the  fact  that  the  finding  on  the  inquisition  remains :  that 
is  an  ex  parte  proceeding,  no  notice  being  given  to  the 
alleged  debtor;  IVesi  on  Extents^  22.  In  the  cases  men- 
tioned on  the  other  side  both  parties  were  or  might  have 
been  heard,  as  in  Vanderbergh  v.  Blake  {a)^  where  the 
Court  pointed  out  that  there  was  a  proclamation  before 
the  condemnation.  The  inquisition  amounts  to  no  more 
than  the  affidavit,  or  a  deposition  at  Bam  Street.  The 
writ  here  is  finally  set  aside:  no  new  one  can  issue. 
\Patteson  J.  I  am  not  aware  of  any  authority  for  that 
position.]  The  question  as  to  the  existence  of  the  debt 
arises  upon  disputing  the  writ.  An  action  lies  for  ar- 
resting a  party  upon  a  cause  of  action  on  which  a  suit  is 
still  penditog  between  the  parties,  in  which  suit  the  per- 
son arrested  has  been  discharged  only  through  the  other's 
delay  in  declaring;  Heywood  v.  CaUinge{b).  In  an 
action  for  abusing  the  process  of  the  Court  in  order  to 
compel  the  plaintiff  to  surrender  property,  it  is  not  ne- 
cessary to  shew  that  the  first  suit  is  at  an  end ;  Graitiger 
V.  Hill  (c).  There  is  no  regular  proceeding  by  which 
the  affidavit  here  can  be  got  rid  of.     The  plea  is  no 


(o)  Hardr.  194.  195. 
(c)  4  Nnt  Co.  912. 


(6)  9  A,  ^  E.  S68. 
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the  want  of  probable  cause.  * 

Qir.  adv.  xndL        C*^" 


Lord  Denman  C.  J.,  in  this  vacation  {February  11th), 
delivered  the  judgment  of  the  Court  After  stating  the 
pleadings,  his  Lordship  proceeded  as  follows. 

The  plaintiff  argued  that  his  declaration  did  all  re- 
quired  by  law  to  found  this  action,  having  given  a. 
history  of  what  was  done  with  the  writ  averred  to  be  so 
sued  out.  The  answer  made  at  the  bar  was  that,  the 
verdict  of  (he  jury  and  the  inquisition  remaining  still  in 
Court  unreversed  and  in  full  force,  the  declaration  itself 

negatived  the  necessary  fact  of  the  cause  having  reached 

* 

its  termination ;  and,  at  all  events,  that  that  fact,  ap- 
pearing in  the  declaration,  negatives  the  want  of  rea- 
sonable and  probable  cause,  and  forbids  the  Court  to 
infer  the  malice  which  is  also  essential  for  the  main- 
tenance of  this  action. 

Much  learning  was  employed  in  the  argument;  and 
several  expressions  drawn  from  particular  cases,  which 
it  would  not  be  easy  to  make  consistent  in  all  respects 
with  each  other.  But  we  are  of  opinion  that  there  b  a 
fallacy  in  treating  the  inquisition  as  any  part  of  the  pro- 
ceeding complained  of.  The  debt,  though  found  by  the 
jury  on  ex  parte  evidence,  may  perhaps  have  been  a 
just  and  true  debt;  and  yet  a  party  suing  it  out  mali- 
ciously and  with  a  view  to  annoy  the  plaintiff  by  ulterior 
proceedings,  and  afterwards,  with  that  object,  praying 
an  extent  for  securing  that  debt  as  if  it  was  in  danger 
of  being  lost  to  the  Crown  when  he  knew  it  not  to  be 
in  danger,  may  produce  consequences  injurious  and 
even  ruinous  to  the  debtor,  by  this  latter  proceeding  so 

K  K  2 
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well  calculated  to  affect  his  credit  and  bring  demands 
upon  him.  The  writ  of  extent  is  the  grievance :  and 
all  that  the  rule  of  law,  in  cases  of  malicious  prosecu- 
tion, requires  is  that  the  writ  of  extent  should  be  traced 
to  its  close;  and  that  is  done  by  shewing  it  discharged 
by  the  Courts  though  upon  an  arrangement  and  by  con- 
sent It  is  by  no  means  improbable  that  the  Crown 
may,  in  such  a  case,  be  induced  to  accord  its  grace 
from  a  persuasion  that  the  proceeding  originated  in 
malice.  Such  a  termination  of  the  case  negatives  no 
iact  essential  to  maintaining  the  action :  and,  notwith- 
standing some  language  used  in  the  case  m  Wilson  (a), 
it  is  not  necessary  that  either  that  or  any  fact  in  the 
declaration  should  lead  the  Court  to  infer  malicious 
motives.  This  at  least  is  solely  in  the  province  of  the 
jury. 

The  declaration  being  sufficient,  the  plea  is  clearly 
bad.  Consistently  with  all  the  facts  stated  in  it,  the 
writ  of  extent  may  have  been  sued  out  by  the  defendant 
without  any  reasonable  or  probable  cause ;  and  yet,  if  it 
was,  the  facts  stated  do  not  justify  the  defendant  in  so 
doing.     The  judgment  must  be  for  the  plaintifiT. 

Judgment  for  plaintiff. 


(a)  HejfnoUit  ▼.  Xenne^t  1  WiU,  233. 
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Thompson  against  Wood  and  Another. 

CASE*     The  first  count  of  the  declaration  alleged  DeclartUon  in 
case  coinplaio6d 

that  the  plaintiff^  before  and  at  the  time  of  the  ofadiftreMfor 

•    •A         111         1*1  •  iDOfB  tluui  was 

committing  &c.,  held  and  enjoyed  certain  premises,  as  necesMry  to 
tenant  thereof,   at  a  certain  rent  payable  by  him  for  due!  fndudbg 
the  same,  of  which  rent,  at  the  time  of  the  committing  ^JTm^no' 
&c.,  a  certain  small  sum  of  money,  to  wit  15/.,  and  no  ™en*»onof«|«» 

"^  either  at  special 

more,  was  due  and  in  arrear  from  plaintiff:  yet  defend-  damage  or  by 

way  of  sub- 
ants,  not  regarding  the  statute  in  such  case  &c.,  but  suntitecom- 

wrongfully  and  maliciously  contriving  and  intending  to  for  less  than 

injure  and  oppress  plaintiff  in  this  behalf,  heretofore,  of  the  goods 

to  wit  on  &c.,  wrongfully  and  maliciously  took  and  dis-  Jh,"tri3      *' 

trained  for  the  said  arrears  of  rent  certain  iroods.  chat-      ^^^^5**^^ 

o  '  on  this  declara- 

tels  and  effects,  to  wit  ten  dinins:  tables,  &c..  of  plain-  *»<>»»  *!>«  pl*">- 

^  '    ^         ^         ^  tiff  could  re- 

tiff,  of  much  greater  value  than  the  amount  of  the  said  coter  damages 

r  •#•!  1  p  ."ttt*"*  respect  only 

arrears  of  rent,  to  wit  of  the  value  of  500/.,  and  thereby  of  the  detention 

then  took  a  great  and  unreasonable  distress  for  the  said  of  the  s^e,  and 

arrears  of  rent,  when,  at  the  time  of  the  taking  &c.,  a  "^  ^^e  sd^*^ 

certain  part  of  the  said  goods,  &c.,  so  distrained,  to  wit 

one  tenth  part  thereof,  was  of  sufficient  value  to  have 

satisfied  the  said  arrears  of  rent,  and  the  charges  of  the 

said  distress  and  of  the  appraisement  and  sale  thereof: 

contrary  to  the  form  of  the  statute  in  such  case  &c 

There  was  a  second  count,  which  it  is  not  necessary  to 

state. 

Plea,  Not  guilty  (by  statute  [a)  )•    Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Middlesex  sit- 
tings in  Easter  term,  1842,  the  plaintiff  proved  a  case 

(a)  Sut.  11  as.  C.19.  «.2U 
K  K   S 
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on  the  first  count  only.  Evidence  was  given  on  >  the 
plaintifTs  part  to  shew  the  value  of  the  goods,  and 
that  they  were  sold  under  the  execution,  not  at  a 
broker's  sale,  for  a  price  much  below  the  value  which 
they  would  have  produced  at  a  broker's  sale.  The 
learned  Judge  told  the  jury  that  the  action  was  for 
taking  the  distress,  which  was  distinct  from  selling,  and 
that  they  could  give  damages  only  for  the  detention  of 
the  goods  up  to  the  time  of  sale.  Verdict  for  plain- 
tiff on  the  first  count,  with  one  farthing  damages ;  for 
defendant  on  the  second  count.  Byles  for  the  plain- 
tifi",  in  Easter  term,  1842,  obtained  a  rule  for  a  new 
trial  on  the  ground  of  misdirection.  In  this  vacation  (a). 


Bjfles  and  Keating^  in  the  absence  of  the  counsel 
opposing  the  rule,  were  called  on  by  the  Court  to 
support  it.  The  plaintifi*  is  entitled  to  the  difference 
between  the  real  value  of  the  goods  and  the  rent. 
That  would  have  been  so  before  1  stat  2  JV.  Si  M. 
c.  5.,  which  first  authorised  the  sale  of  the  distress.  In 
Piggott  V.  Birtles  (i),  an  excessive  distress  of  growing 
crops  having  been  taken  and  not  removed  from  the  land, 
it  was  held  that  the  measure  of  damages  was  merely 
the  inconvenience  to  which  the  plaintifi*  had  been  put 
by  losing  the  temporary  management  of  them,  or  by 
procuring  sureties  to  a  larger  amount  than  would  have 
been  necessary  if  only  a  proper  distress  had  been  taken, 
and  other  expences  incident  to  so  much  of  the  distress 
as  was  excessive.  But  here  the  goods  had  been  sold ; 
and  the  plaintiff  has  lost  the  whole  value,  not  merely  the 


(a)  F^ruary  Ist,  1843.     Before  Lord  Denman.  C.  J.,  PaUeton  and 
Co&r^ge  Js. 
(6)  \U,^W.  441.     S  C.  T^rwk,  f  Or.  7S9. 
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temporary  occupation.     Parke  B.  there  lays  down  the  Omm/Cm  Bgnck, 

principle :  "  At  common  law,  and  when  the  statute  of * 

Marlbridge  (a)  passed,  a  distress  could  be  made  only      Taomto* 

upon  moveable  chattels,  being  upon  the  land  demised,        w«w. 

and  such  as  were  capable,  after  they  had  been  detained 

for  an  unlimited  time  as  a  pledge,  of  being  restored  in 

the  same  plight  and  condition  to  the  distrainee;  and 

the  damage  which  was  sustained  by  the  latter,  by  an 

excessive  distress,  was  the  loss  of  the  use  and  enjoyment 

of  the  surplus  of  such  goods,  which  were  removed  and 

impounded  off  his  land,  for  such  time  as  he  was  deprived 

of  it ;  and  if  not  restored  before  action  brought,  then 

probably  he  might  claim  the  full  value  of  such  surplus.'' 

In  this  respect,   1  stat.  2  IV.  !c  M.  c.  5.  has  made  no 

change.     In  JVelk  v.  Moody  (&)  Parke  B.  held  that  the 

damages  for  an  excessive  distress  were  to  be  measured 

hyk  what  the  goods  would  have  produced  at  a  broker^s 

sale.     [Coleridge  J.     Could  you   have  alleged  selling, 

under  the  statute  of  Marlbridge  (a)  ?]     Such  allegation 

might  have  been  in  the  nature  of  allegation  of  damage* 

And  now  the  sale  may  be  treated  as  a  proof  of  damage. 

The  word  "  distrained,"  in  the  declaration,  must  now 

be  understood  to  include  the  ordmary  legal  incidents  to 

a  distress,  as  sale.     The  precedents  in  this  respect  have 

not  been  altered   since   1  stat.  2  W,  Sc  M.  c.  5  passed. 

There  could  not  indeed  be  damages  for  underselling,  on 

this  declaration.     But,  since  the  new  rules,  the  Court 

would  not  permit  such  a  count  to  be  added.     And  a 

count  in  trover  could  not  now  be  allowed  in  addition  to 

the  count  for  an  excessive  distress. 

(a)  Stat  52  Hen.  S.     See  c.  i.  (6)  7  C  ^  P.  59. 
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Words^axnih  and  J.  fV.SmM,  against  the  rule  {a).  This 
count  is  framed  on  the  statute  of  Marlbridge,  52  H.  3. 
C.4.  ^n  action  lay  at  common  law  for  distraining  for 
too  large  a  sum ;  Tcn/lor  v.  Henniker  {b) :  there  the  dis- 
tress is  totally  bad.  But  no  action  lay  at  common  law 
for  taking  too  large  a  distress  for  a  sum  really  due: 
therefore  trespass  does  not  lie  for  an  excessive  distress ; 
Lfffme  V.  Moody  (c) :  but,  if  a  distress  be  pleaded  in  tres- 
passy  it  is  no  departure  to  reply  matter  which  shews  the 
proceeding  bad  ab  initio ;  Gargrave  v.  Smith  {d).  The 
meaning  of  the  word  *^  distrain  "  must  be  what  it  was 
immediately  after  stat.  52  H,  S.  c.  4.  And,  at  that  tim^ 
it  of  course  could  not  comprehend  sale,  for  sale  was 
not  then  a  consequence  of  distress ;  Com^  Dig.  Dis* 
iresSf  (D  7.)«  ^^^  Gargrave  v.  Smii/t  (r/),  an  action 
brought  before  distresses  could  be  sold,  it  was  held  that 
a  sale  made  a  distress  a  trespass  ab  initio.  From  this 
it  follows  that  such  a  sale  could  not  be  given  in  proof 
of  damages  upon  an  action  on  the  case,  where  only  an 
excessive  distress  was  alleged  under  stat.  52  H.  3.  c.  4. 
Hence,  both  now  and  before  1  stat.  2  fV»  4'  M.  c.  5.,  no 
damages  can  be  recovered  by  reason  of  a  sale  on  a 
count  in  case  for  excessive  distress,  unless  alleged  as 
special  damage.  All  the  change  which  1  stat.  2  l\\ 
4*  M.  c.  5.  has  made  is  that  case  may  now  be  brought, 
and  trespass  cannot,  for  selling  the  distress,  if  ex- 
cessive; and  that  the  sale  also  may  now  be  shewn  as 
special  damage  in  case  for  excessive  distress.  But 
the  mere  allegation  of  a  distress  is  not  sufficient  for 

(a)  On  February  4tb,  before  Lord  Denman  C.  J.,  Patleson^  and 
Coleridge  Js.  ;  and  February  7ih,  before  Lord  Denman  C.  J.,  Patteson^ 
WilHams  and  Coleridge  Js. 

(6)  IS  A.  i  E,  488.  49L         (c)  2  Stra,  851.  (<f)  1  Salk,  291. 
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this.     In  a  substantive  action  for  selling  under  the  Q^etid  Benek^ 

value,  the  recovery  in  the  present  action  could  not  be  ' 

pleaded.  In  fVilloughln/  v.  Blockhouse  (a)  a  tenant*  Twwwoii 
after  an  excessive  distress^  made  an  arrangement  with  Wood. 
the  landlord  respecting  the  sale;  and  it  was  held  that 
this  did  not  deprive  him  of  his  action  for  an  exces- 
sive distress.  Sells  v.  Hoare  (&)  is  to  the  same  effect 
In  Wells  V.  Moody  [c)  the  first  count  was  for  distraining 
for  too  large  a  sum :  there,  according  to  Taylor  v.  Hen* 
niker  (d\  the  act  was  wholly  illegal,  and  the  proper  mea- 
sure of  the  damages  was  the  value  of  the  goods.  The 
second  count  was  for  an  excessive  distress;  and  the 
plaintiff  appears  to  have  recovered  on  that;  for  the  da- 
mages  were  nominal,  as  the  defendants  contend  that  the 
damages  here  ought  to  be.  Piggoii  v.  Birtles  {e)  is  in 
fact  a  conclusive  authority  for  the  defendants.  The 
measure  of  damages  there  was  the  inconvenience  of  the 
detention,  and  of  the  incidents  to  the  detention:  no 
damages  were  allowed  for  the  appropriation.  It  is  true 
that  the  distress  there  was  not  of  a  common  law  subject 
of  distress,  but  of  growing  crops,  which  are  distrainable 
only  by  stat.  11  G.  2.  r.  19.  5.8.;  but  the  Court  said 
that  the  same  rule  applied  to  both.  And  this  confirms 
the  explanation  suggested  of  WeUs  v.  Moody  (c),  which 
was  tried  by  Parke  B.,  who  delivered  the  judgment  in 
Piggott  ir.  Birtles  (e\ 

Cttr.  adv.  xmlL 

Lord  Denman  C.  J.,  in  this  vacation  {February  11th), 
delivered  the  judgment  of  the  Court 

This  was  an  action  for  taking  an  excessive  and  un- 

(a)  Q  B.^  C.  821.  (6)  1  Bing.  401. 

(c)  7  C.  i  P.  59.  id)  \2A.^E.  488. 

(e)  1  M,  4'  W,AA\,    S.  a  TVncA.  J-  Gr.  729. 
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reasonable  distress.  The  count  stated  merely  the  taking 
of  more  goods  than  were  necessary,  when  a  part  of  the 
goods  were  sufficient  to  satisfy  the  arrears  of  rent  and 
expences  of  sale,  &c.  There  was  no  averment  that  the 
goods  had  been  sold,  nor  even  that  they  had  been  de- 
tained ;  for  aught  that  appeared  by  the  count,  the  goods 
might  have  been  replevied,  or  the  rent  paid,  and  the 
goods  restored.  Under  these  circumstances,  the  learned 
Judge  told  the  jury  that  they  could  only  give  damages 
for  the  detention  of  the  goods  up  to  the  time  of  sale* 
The  plaintiff  contended  that  he  might  shew  that  the 
goods  were  sold  much  under  value. 

We  are  clearly  of  opinion  that  the  plaintiff  could  not 
go  into  any  such  question.  Selling  under  value  is  the 
subject  of  a  distinct  ground  of  complaint,  and  certainly 
ought  to  have  been  distinctly  stated  on  the  count,  if  the 
plaintiff  meant  to  rely  on  it 

But  on  the  argument  a  question  arose,  whether, 
supposing  the  goods  to  have  been  sold  for  their  fair 

value,  still  the  plaintiff  might  not  recover  damages  for 
the  sale  as  well  as  the  seizure  of  too  many  goods. 

We  think  that,  under  this  count,  he  could  not.  It  is 
framed  upon  the  statute  of  Marlbridge  (a),  and  pursues 
the  same  form  as  was  used  in  similar  actions  before  the 
landlord  was  at  liberty  to  sell  the  distress  under  1  stat. 
2  W.ix,  M.  c.  5.  Previously  to  that  act,  a  safe  of  the 
goods  would  have  made  the  defendant  a  trespasser  ab 
initio;  no  allusion  to  the  sale  was  therefore  made  in 
the  count ;  and  clearly  no  damages  could  be  recovered 
for  it  in  an  action  on  the  case.  That  statute  having 
authorised  a  sale,  we  do  not  say  that  damages  for  the 


(a)  Sut  5Sir.  S.  C.4. 
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sale  might  not  be  recovered  under  a  count'  for  an  cxces-  Queefd  Benek. 
sive  distress,  if  proper  averments  were  introduced  with 
respect  to  the  sale ;  but,  in  the  absence  of  any  such  aver- 
ments, we  think  that  the  damages  must  be  limited  as 
the  learned  Judge  held  at  the  trial :  and  this  rule  must 
be  discharged. 

Rule  discharged. 


Thomkov 

▼. 
Wood. 


The  Queen  against  The  Inhabitants  of  Bab-     Thursday, 

February  9th. 
NOLDSWICK. 


TNDICTMENT  against  a  parish  for  nonrepair  of  a 
highway. 

Plea:  that  the  said  parish  of  Barnoldswick  now  is, 
and  at  the  time  of  the  taking  of  the  said  inquisition 
was,  and  from  time  whereof  &c.  hath  been,  divided  into 
divers,  to  wit  five,  districts  and  different  townships,  one 
whereof  hath  immemorially  been  and  still  is  called 
Admergill ;  and  that  within  the  said  parish  there  now  is, 
and  at  the  time  of  the  taking  &c.  was,  and  during  all 
the  time  aforesaid  hath  been,  a  certain  ancient  and 
laudable  custom  there  during  all  the  time  aforesaid 
used  and  approved  of,  that  is  to  say,  that  each  of  the 
said  several  townships  from  time  whereof  &c.  have  re- 
paired, maintained  and  amended,  and  have  used  and 
been  accustomed  to  repair,  &c.,  and  during  all  the  time 
aforesaid  of  right  ought  to  have  repaired,  &c.,  and  still 
of  right  ought  to  repair,  &c.,  all  and  every  the  Queen's 
common  highways  lying  and  being  within  their  own 
respective  townships  that  would  be  otherwise  repairable 


pointed  for  the  parish ;  and  that  the  township  in  question  has  repaired 
formed  within  it. 


To  charge  a 
township  with 
liability  by  cus- 
tom to  repair 
all  highways 
within  it  which 
would  other- 
wise be  repair- 
able by  the 
paribh  compris- 
ing such  town- 
ship, it  is  not 
necessary  to 
prove  tliut  there 
are  or  have 
been  ancient 
highways 
in  the 
township. 
Without  such 
proof,  a  jury 
may  infer  the 
custom  from 
other  evidence. 
A%  that  the 
parish  consists 
of  five  town- 
ships, one  of 
which  is  the 
township  in 
qestion :  tliat 
four  have 
always  repaired 
their  own  high- 
ways ;  that  no 
surveyor  has 
ever  been  ap- 
a  highway  lately 
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by  the  said  parish  of  Bamoldfandc  at  largCi  when  and 
as  often  as  necessary :  and  that  the  inhabitants  of  the 
said  parish  at  large  have  not  during  all  or  any  part  of 
the  time  aforesaid  repaired,  maintained  or  amended,  and 
have  not  been  used  or  accustomed  to  repair,  &C.,  and 
of  right  ought  not  to  repair,  &c*,  the  Queen's  common 
highways  within  the  said  parish,  or  any  of  them  or  any 
part  thereof:  And  that  so  much  of  the  said  common 
Queen's  highway  as  in  the  said  indictment  b  mentioned 
&c.  to  be  ruinous  and  in  decay  is  situate  and  lying 
within  the  said  district  and  township  called  Admergitt^ 
and  before  and  at  the  time  of  the  said  inquisition  found 
was,  and  hitherto  and  continually  from  thenceforth  hath 
been,  and  still  is,  a  common  Queen's  highway  in  that 
district  and  township,  and  that  but  for  the  said  custom 
would  be  repairable  by  the  inhabitants  of  the  said  parish 
at  large ;  and  that  the  same  part  of  the  said  highway  of 
right  has  always  been  repairable,  and  of  right  always 
ought  to  have  been  repaired,  maintained  and  amended, 
and  still  of  right  ought  to  be  repaired,  &c.,  by  virtue  of 
the  said  custom,  by  the  inhabitants  of  the  said  district 
and  ^township  called  Admergtll,  when  and  as  often  as 
necessary,  and  not  by  the  inhabitants  of  the  said  parbh 
of  Banioldswick  at  large.     Verification. 

Replication,  averring  as  before  that  the  inhabitants  of 
the  said  parish  of  Bamoldswick  the  said  common  Queen's 
highway  so  as  aforesaid  being  in  decay  ought  to  repair 

and  amend  when  and  so  often  &c.,  and  that  within  the 
said  parish  there  is  not,  nor  from  time  whereof  &c. 
hath  there  been,  &c. ;  traversing  the  existence  of  the 
custom :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Parke  B.,  at  the  York  Spring 
assizes,  1 842,  it  appeared  that  the  parish  of  Bamolds^ 


WICJC. 
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wick  consisted  of  the  township  or  district  of  Admer*  Queen*^  Bench. 

gill  (a)  and  four  other  townships.   Admergill  was  situated ' 

in  a  moorland  country  at  an  extremity  of  the  parish,  ^«  Qoikk 

and  contained  only  six  or  seven  farms.     The  road  in  Th«  inhabit- 

ants  of 

question  ran  through  it,  and  was  a  turnpike  road,  made      Barkolm- 

about  1804.     It  began  to  need  repair  about  1816:  and 

since  that  time  repairs  bad  been  done  upon  it  by  most 

(but  not  all  {p) )  of  the  occupiers  of  land  in  Admergill. 

Each  of  the  other  townships  had  public  roads  within  it, 

and  had  always  repaired  them :  and  no  surveyor  had 

ever  been  appointed  for  the  whole  parish.     It  did  not 

appear  that  Admergill  had  ever  had  any  surveyor  or 

other  parochial  or  township  officer,  or  conti'ibuted  in  aiiy 

way  to  the  general  parochial  burdens.     Others  of  the 

townships  had  surveyors.     There  were  traces  of  old 

roads  in  Admergill;  but  it  was  not  proved  that  they  had 

ever  been  public;  and  the  prosecutors  contended  that 

they  were  only  occupation  roads. 

The  learned  Judge,  in  summing  up,  said  (c) :  "  The 
defendants,  the  indicted  parish,  allege  that  there  is  a  cus- 
tom in  the  parish  of  Bamoldsmck^  which  is  divided  into 
more  districts  or  townships  than  one,  that  each  and 
every  one  of  the  districts  repair  their  own  roads.  If 
the  defendants  fail  in  proving  that  to  you,  the  verdict 
will  be  for  the  Crown :  if  they  satbfy  you  of  it,  your 
verdict  will  be  for  the  defendants.''  After  stating  that 
the   custom  was  proved  as  to  each   of  the  districts, 

(a)  It  WAS  urged  on  the  argument  that  Admergill  did  not  appear  by 
the  evidence  to  be  a  township  of  itself.  Patteson  and  fFUHamt  Js.  ob* 
served  that  the  fact  was  not  denied  on  the  pleadings. 

(6)  The  occupier  of  one  farm  had  not  contributed.  Some  evidence 
was  given  (and  left  to  the  jury)  to  account  for  this  consistently  with  the 
alleged  obligation. 

(c)  The  observations  of  the  letmed  Judge  are  taken  from  a  short-hand 
note  used  in  shewing  cause. 
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except  Admergillf  his  Lordship  said :  ^*  Are  you  satis- 
fied that  this  custoni)  which  prevails  in  four  fifths  of 
the  parish,  prevails  in  the  other  fifth?"  <* There  is 
some  evidence  for  your  consideration  which  tends  to  shew 
it  does."  <^  There  is  a  good  foundation  for  the  custom 
on  a  presumed  bargain,  made  before  the  time  of  living 
memory  by  the  inhabitants  of  each  of  the  townships,  that 
each  should  take  on  itself  the  repair  of  its  own  roads. 
In  order  to  render  the  custom  binding,  it  has  been  said 
to  be  necessary  that  there  should  be  at  that  time  exist- 
ing in  each  township  highways  which  some  one  was 
bound  to  repair.  It  is  not  absolutely  necessary.  The 
counsel  for  the  prosecution  says  this  custom  must  fail, 
unless  you  are  satisfied  that  there  was,  at  some  time  or 
other  beyond  the  time  of  living  memory,  some  highway 
within  the  district  of  AdmergilL  I  do  not  think  it  neces- 
sary that  should  be  so ;  for  there  may  be  a  perfectly  valid 
custom  in  point  of  law,  that  the  inhabitants  of  either 
township  should  repair  any  high  roads  which  from  time 
to  time  become  public  high  roads.  A  highway  may 
exist  by  modern  dedication."  **  I  think  there  may  have 
been  a  perfect  valid  bargain  beyond  the  time  of  legal 
memory,  that  each  district  should  repair  such  roads  as 
might  be  created  within  it."  **  No  doubt  it  is  extremely 
reasonable  to  suppose  that,  if  the  custom  applies  to  four 
districts  out  of  five,  it  would  be  likely  to  extend  to  the 
other.  You  will  say  if  it  did."  He  then  observed  that,  if 
the  case  depended  on  the  question,  whether  or  not  there 
were  ancient  public  roads  in  the  township  of  Admergilly 
the  proof  that  there  were  such  roads  did  not  appear  satis- 
factory ;  ^'  but,"  he  added,  ^'  it  is  not  absolutely  necessary 
for  the  existence  of  such  a  custom  that  in  the  particular 
township  there  should  have  been  any.     They  may  be 


wtos. 
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bound  by  ancient  usage  and  custom  to  repair  all  such  Qucm'j  Bench, 

roads  as  from  time  to  time  may  be  created  within  the  1__ 

limits  of  the  township.  Now  is  there  such  a  custom  '^^  Qwmm 
prevailing  here?"  And  he  left  it  to  the  jury  to  say  ThelDiwWt. 
whether  the  repairs  done  upon  the  road  made  in  1804,  Baavoum* 
if  done  by  the  township,  were  attributable  to  such  alleged 
custom,  or  were  done  merely  to  avoid  litigation,  and  be- 
cause the  inhabitants  were  uncertain  who  ought  to  repair. 
The  jury  found  that  Admergill  was  bound  to  repair  its 
own  roads ;  and  the  verdict  was  entered  for  the  defend- 
ants :  but  Parke  B.  gave  leave  to  move  this  Court  upon 
the  question  whether  or  not  it  was  essential  to  the 
custom,  as  affecting  Admergill^  that  ancient  roads  should 
be  proved  to  have  existed  in  the  township ;  repeating, 
as  his  own  clear  opinion,  that  proof  of  that  fact  was 
not  necessary,  and  that  the  custom  might  be  well  founded  * 
on  a  bargain  applicable  to  future  roads  (a). 

BaineSf  in  the  ensuing  term,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  entered  for  the 
Crown,  relying  upon  the  want  of  evidence  that  ancient 
highways  had  existed  in  AdmergilU  and  contending  that 
the  custom  was  not  made  out    A  rule  nisi  was  granted. 

Dimdas  and  Sir  G.  A.  Lewin  now  shewed  cause.  The 
proof  bore  out  the  plea.  There  was  some  evidence  for 
the  jury  that  did  roads  had  existed  in  Admergill :  and 
even  without  that  fact  the  case  was  sufficient.  A  town- 
ship may  be  liable  by  custom  to  repair  such  new  roads 
as  may  be  formed  within  it ;  Rex  v.  Hatfield  (i),  judg- 

(a)  His  Lordship  consented  to  reserve  the  point,  in  order  that  the  de- 
fendants might  not  be  met  by  the  objection  usiudly  made  to  motions  for 
B  new  tria],  where  the  yerdict,  in  a  criminal  cast,  has  been  found  for  tbt. 
defendant 

(b)  ^B.^Jld.  75,  82. 
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roent  of  Holroyd  J. ;  and  tlie  custom  here  might  reason- 
ably originate  in  a  bargain  between  Admcrgill  ond  the 
other  townships.  ICola-idge  J.  The  other  townships 
would  have  no  consideration  for  such  a  bargain  with  Ad^ 
mergiilj  if  it  bad  no  roads.]  It  might  be  contemplated 
that  roads  would  be  made  there,  and  that  the  repair  of 
them  would  be  an  equivalent  for  what  the  other  town- 
ships then  undertook.  Rex  v.  Ecclesfield  (a)  shews  that 
a  custom  for  the  inhabitants  of  a  district  to  repair  roads 
within  it  may  be  good,  though  the  consideration  do 
not  appear ;  and  Lord  Ellenbofvugh  there  cites  1  Bta. 
Com.  77.,  where  it  is  said  that  ^'  Customs  must  be  rea- 
sonable ;  or  rather,  taken  negatively,  they  must  not.  be 
unreasonable.''  *<  A  custom  may  be  good,  though  the 
particular  reason  of  it  cannot  be  assigned ;  for  it  sufficetfa, 
if  no  good  legal  reason  can  be  assigned  against  it.^ 
Pigptt  V.  Bayley  {b)'  shews  that,  before  AdmergiU  had 
roads,  a  custom  within  the  parish  for  every  township  to 
repair  its  own  roads  might  have  been  averred  and  sus- 
tained. There  a  custom  as  to  tithing  was  alleged  to 
exist  within  the  parish  of  £.,  the  bounds,  limits  and 
titheable  places  thereof,  and  was  held  not  to  be  nega* 
tived  by  proof  of  a  modus  in  one  township,  there  being 
evidence  of  the  custom  in  other  parts  of  the  parish :  and 
Bayley  h  said:  ^*  If  that  modus  should  hereafter  be  proved 
to  be  a  bad  one,  the  evidence  given  in  this  case  would, 
if  uncontradicted,  be  sufficient  to  establish  the  custom  as 
to  the  township  where  that  modus  now  exists."  The 
facts  here,  that  no  surveyor  was  ever  appointed  for  the 
parish,  and  that  the  landholders  in  AdmergiU  repaired  the 
road  in  question  in  1816,  are  strongly  in  favour  of  the 
defendants.   {Coleridge  i.  If  the  custom  might  be  found 


(a)  1  A  t*  Aid.  S48. 


(6)  6  i9.  tC  \C. 
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to  exist  without  proof  that  there  were  anf  ient  roads  in  Q*teen*i  Bench. 

the  township,  no  doubt  there  was  some  evidence  of  the  . 

custom.] 


Battles f  B.  Hallj  and  F.  Thompson^  contra.  It  is  essen- 
tial to  a  custom  or  prescription  that  there  should  have  been 
usage  from  time  immemorial;  or  at  least  something  upon 
which  the  required  usage  might  operate.  If  a  period 
within  memory  can  be  pointed  out,  from  which  the  exis- 
tence of  the  subject  matter  may  satisfactorily  be  dated, 
the  prescription  or  custom  fails ;  Griffith  v.  MaUhem{a) ; 
Rex  y.  Hatfield  {b),  A  prescription  is  entire,  and  must 
be  proved  as  extensively  as  it  is  laid;  Morenoood  v. 
Wood  {c) ;  Rogers  v.  Allen  {d).  The  allegation  here  is, 
in  effect,  that  the  townships,  including  Admergill^  **  have 
repaired,"  and  *'  been  used  and  accustomed  to  repair," 
**  and  ought  to  have  repaired,"  such  highways  within 
them  as  would  otherwise  have  been  repairable  by  the 
parish,  from  time  immemorial.  The  evidence  is  that 
that  could  not  have  been  the  case  as  to  AdmergilL  In 
Rex  v.  Great  Broughton  (e)  Ashhtrst  J.  says  that,  when 
persons  are  charged  against  common  right,  ^'  it  is  not 
enough  to  shew  that  they  immemorially  ought  to  repair: 
it  should  be  shewn,  that  they  have  repaired."  The 
same  is  stated  in  Com.  Dig.  Chimin^  (A  4.).  Other 
authorities  on  the  point  are  cited  in  note  (9)  to  Rex  v. 
Stoughton  lg)j  where  it  is  shewn  that  an  indictment 
against  a  township  alleging  only  that  from  time  whereof 
&c.  they  ought  to  have  repaired,  and  not  that  they 
have  repaired,  would  be  bad.     The  law  as  laid  down 
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BAKNOLDft- 
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(o)  5  T.  R.  296. 
(c)  4  T.  R,  157. 
{e)  5  Surr.  2700.  5702. 

VOL.  IV.    N.  S« 
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(6)  ^B.^AUL  75. 

{d)  1  Campb.  SOa.  S14,  315.  ^ 

{g)  St  Wmu  Saund.  \5He. 
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roiuwu  IK     by  these  authorities  is  supported  by  the  judgment  of  Ix>rd 


1843. 


EUenbarough  in  Eex  v.  Ecdesfidd  (a) ;  and  be  there  ob- 
Tbe  Qmtur  serves  (J),  referring  to  a  passage  cited  for  the  present  de- 
Thm  Inhibit,    fendants  from  1  Ela.  Com.  77^  that  "  the  matter  of  this 

toll  of  .      •         r 

Baanoim-  rule  applies  ^  ^  to  the  inhabitants  of  a  known  dbtrict  of 
country,  and  to  a  subject  existing  within  that  dbtrict.'' 
It  is  essential  to  a  custom  that  it  should  have  been  actually 
used  from  time  out  of  mind ;  Litt.  sect  1 70.  Had  the 
custom  here  been  established,  it  would  have  been  no 
objection  that  the  road  was  newly  introduced ;  Bex  v. 
Neiherth(mg(c) :  but  the  custom  itself  is  not  proved.  The 
repair  in  1816  is  of  no  weight ;  and,  if  the  present  question 
had  arisen  before  that  time,  the  castom  clearly  could  not 
have  been  supported.  I  Williams  J.  Do  you  say  that 
the  defendants  were  bound  to  prove  the  existence  of 
roads  at  some  former  time  ?]  The  evidence  here  proved 
their  non-existence  down  to  a  time  within  legal  memory. 
The  existence  in  one  or  more  townships  of  a  custom  to 
repair  their  own  roads  does  not  conclusively  show  that 
other  townships  in  the  same  parish  have  the  same 
custom.  It  is  common  in  the  North  of  England  for 
part  of  the  roads  in  a  parbh  to  be  repaired  by  a  particular 
township,  and  part  by  the  parish.  Where  such  a  general 
unity  of  customs  and  liabilities  is  shewn  to  exist  in  several 
districts  that  they  constitute  an  integer,  proof  of  a  custom 
in  one  may  of  itself  be  conclusive  evidence  that  the  same 
custom  exists  in  another.  The  places  from  which  tithe 
was  claimed,  in  Pigott  v.  BayUy  (c2),  formed  such  an  in- 
t^er.  But  no  such  community  exists  between  AdmergiU 
and  the  other  townships  in  Bamoldsaoick.  If  the  inhabit- 
ants of  AdmergUl  had  been  mdicted,  and  the  indictment 

(•)  lJS.4[Ald.  S48«  (6)  p.  357. 

(c)  SlJB.j;AU,  179.  (d)  6B.^C.  16. 
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had  shewn  the  facts  here  relied  upon  by  the  pArish  as  a  Queen*i  Bench, 

defence,  the  indictment  would  have  been  bad,  according  ^ 

to  Eex  y.  Kingsmoor{a)j  for  not  shewing  that  this  township 
'*  neither  forms  part  of,  nor  is  connected  with,  any  other 
larger  district,  the  inhabitants  of  which  are  liable  to  repair 
the  road  in  question.''     If  the  particular  division,  from 
whatever  cause,  has  not  been,  or  has  ceased  to  be,  liable, 
the  burden  falls  of  course  upon  the  parish,  by  operation 
of  law ;  Rex  v.  Sheffield  {b).    The  learned  Judge  at  Nbi 
prius  put  the  case  on  the  supposition  of  an  agreement 
among  the  townships;  but,  if  there  were  immemoria 
highways  in  the  other  townships,  and  not  in  Admergill^ 
there  could  be  no  consideration  for  the  agreement  on 
the  part  of  this  township.     That  such  an  agreement, 
to  discharge  the  parish    from   its  common    law    lia- 
bility, cannot  be  aided  by  any  presumption,  may  be 
inferred  from  Rex  v.  Scarisbrick  (c).     If  the  parish  was 
once  liable  to  repair,  *^  no  agreement  with  any  person 
whatever  can  take  off  this  charge  which  the  law  lays 
upon  them;''  Atwnymaus  (d)  case  lb   Ventris.      The 
liability,  having    attached,   coold   not    afterwards    be 
apportioned;  Regina  v.   The  Duchess  of  Buccleueh{e). 
If,   therefore,   an  agreement   be   relied  upon  as  ex« 
onerating  the  parish,   it  ought  to  appear  that  such 
compact  was  made  before  the  public  had  acquired  a 
right  to  have  the  roads  repaired  by  the  parish :   that 
is,  if  the  parish  was  conterminous  with  a  manor  (as 
parishes  seem  originally  to  have  been,  1  Bla.  Com.  114;.), 
that  the  arrangement  took  place  when  the  manor  was 
granted.    [Coleridge  J.  Why  may  not  the  arrangement 


(a)  3  ^.  4-  c  laa 

(c)  6  A.  i  S.  509. 
(e)  1  Salk.  358. 


(6)  S  7.  iL  106. 
(tf)  1  renir.  9a 
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:  rohmg  ir.  here  haye  been  made  before  the  parish  was  liable  ?] 
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*  There  is  no  evidence  of  it.    ICoUridgei.  The  repair  by 


Hit  QusBv  f^m.  townships  is  some.]  No  unity  of  customs  among 
Th»  Inlnbit-  |he  fiye  townships  is  shewn.  [Coleridge  J.  That  bears 
only  upon  the  degree  of  probability.  In  Regina  t.  The 
Duchess  of  Buccleuch{a)  an  original  liability  seems  to 
have  been  traced  to  a  particular  person.]  Here  it  is 
in  the  parish,  no  evidence  appearing  to  the  contrary. 
It  ought  to  have  been  shewn  that  Admergill  had  ancient 
highways^  and  had  actually  repaired  them.  The  fact 
that  DO  surveyor  was  appointed  for  the  parish  at  large  is 
accounted  for  by  the  evidence  that  the  four  townships 
repaired  their  own  roads,  and  Admergill  had  none. 

Lord  Demman  C.  J.  The  point  reserved  is,  whether 
it  was  necessary  in  this  case  to  prove  the  existence  of 
ancient  highways  in  AdmergilL  According  to  the  learned 
Judge's  report  he  had  no  doubt  that  it  was  unnecessary. 
And  I  am  of  opinion  that  direct  evidence  on  this  point 
was  not  essential.  It  was  not  proved  that  there  had 
been  none ;  and  there  was  some  evidence  that  they  had 
existed.  And  I  think  that  the  custom  was  maintainable 
without  proof  that  there  were  ancient  highways  in  the 
township.  It  is  sufficient  for  this  purpose  if  we  find 
evidence  of  a  practice  long  existing,  consistent  wiih  the 
custom,  and  no  proof  of  the  origin  of  that  practice, 
except  such  as  the  parties  claiming  exemption  have 
brought  before  the  jury.  We  are  not,  in  such  a  case, 
to  look  at  the  degree  of  probability ;  that  is  only  matter 
for  comment  to  be  addressed  to  a  jury.  I  think  the 
learned  Judge  was  right  in  directing  the  jury  that  the 
custom  might  be  found  without  proof  that  there  had 

(c)  1  Salk.  358. 
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184S. 


here  were  shewn  to  have  existed  three  hundred  years 

ago ;  could  it  be  said  that  that  was  no  evidence  of  the     ^^^  Qvm 

custom?    And  we  cannot  draw  a  line  between  such    Thelniuarfu 

adU  of 

proof  and  that  now  before  us.  BAAvout. 


Patteson  J.  The  question  here  is  narrowed  to  the 
point  whether,  in  support  of  the  allegation  that  every 
township  in  this  parish  had  immemorially  repaired  its 
own  highways,  it  was  necessary  to  prove  that  ancient 
highways  in  Admergill  had  been  repaired  by  that  district. 
I  think  it  was  not  necessary  to  prove  that  any  particular 
highway  had  actually  been  so  repaired.  The  required 
inference  might  be  raised,  although  there  had  been  no 
repair  which  any  person  living  remembered.  There  was 
complete  evidence  of  repair  by  the  four  townships ;  and 
no  surveyor  had  ever  been  appointed  by  the  parish.  It 
is  true  that  Admergill  was  an  inconsiderable  place,  and 
had  had  no  surveyors  within  living  memory ;  and  the 
existence  of  ancient  ways  within  it  was  not  satisfactorily  . 
made  out.  But  I  think  it  was  not  necessary  that  this 
fact  should  have  been  directly  proved ;  and  it  was  shewn 
that  repairs  had  been  done  by  Admergill  upon  the  road 
in  question  after  the  trustees  had  ceased  attending  to  it, 
which  was  some  admission  of  a  liability  by  custom, 
though  no  other  act  of  repair  appeared  to  have  been 
done  within  living  memory. 

Williams  J.  The  parish  consists  of  five  townships, 
four  of  which  have  been  accustomed  to  repair  their  own 
highways ;  and  no  surveyor  has  ever  been  appointed  for 
the  whole  parish.  Then  the  question  is,  whether  it  be 
essential,  to  sustain  this  plea,  that  some  repair  of  ancient 

LL  S 
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vdmrnM  jr.     highways  should  be  proved  to  have  taken  place  in  Admer^ 
gilL    On  the  evidence  here  given  I  think  it  may  very 


"^  ^"*    well  be  (and  there  is  no  sufficient  proof  to  n^ative  the 
'^^^!^^^    supposition)  that   the  alleged  custom  has  existed*  and 
Bamiolm-     that  AdmergiU  has  done  repairs  under  it 


CoLEBiDGB  J.  I  think  we  are  only  at  liberty  here  to 
consider  whether  the  learned  Judge's  opinion  was  right 
upon  the  point  reserved,  namely  whether,  to  sustain  the 
plea,  direct  proof  was  necessary  that  there  had  been 
ancient  highways  in  AdmergiU.  So  limiting  the  inquiry, 
I  think  that  it  was  not  necessary.  Whatever  may  have 
been  the  origin  of  customs  like  this,  so  many  of  them 
exist  that  it  is  too  late  now  to  question  their  legality ; 
and  here  I  think  that,  consistently  with  the  evidence, 
every  thing  may  have  existed  as  in  those  places  where 
customs  like  the  present  are  undoubtedly  good.  There 
may,  consistently  with  the  facts  before  us,  have  been 
ancient  roads  in  AdmergiU;  to  require  that  their  exist"* 
ence  should  be  actually  proved  is  imposing  a  greater 
burden  than,  in  my  opinion,  is  necessary.  Therefore, 
limiting  the  question  as  I  have  already  done,  I  think 
that  the  present  rule  must  be  discharged. 

Rule  discharged. 
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Bettelet  against  Reed*  Fetri^t^' mh. 

A  SSUMPSIT  for  money  bad  and  received.    Plea  Defendant,  a 

(besides  others  not  here  material) :  Non  assumpsit  received  malt 

Issue  thereon.  'S:'^Zitto 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the  S!!!^ .""  "•"' 

'  nous  transac- 

London  sittings  after  Hilary  tenoj  1842,  when  the  de-  **7'"*jf®  *, 
fendant  had  a  verdict,  under  circumstances  which  were  of  the  malt  to 

plaintifT;  de- 

detailed  as  follows  by  Lord  Denman  C.  J.,  in  the  intro*  fendant  trans- 

ductory  part  of  the  judgment  of  the  Court  afterwards  malt  in  bis 
J  i.       J  books  to  plain- 

delivered,  tiff.    After. 

"  This  was  an  action  for  money  had  and  received,  to  ^"eb^'kropt; 
recover  a  sum  of  about  52SL.  being  part  of  the  proceeds  "f^  **"  "• 

^  ZD  ^  I  Bigneet  sued 

of  a  quantity  of  malt  deposited  in  the  warehouse  of  the  plaintiff  in 

^  "^  *  trover  for  the 

defendant,  and  the  right  to  which  had  been  disputed  malt  Pending 

.  *^*  dispute, 

between  the  plaintiff  and  the  assignees  of  one  BradUyy  piaintifi;  de- 
who  had  become  a  bankrupt.     The  defendant  pleaded  the  assignees 

XT  'm.  agreed  tlmt  the 

Non  assumpsit.  ^iit  should  be 

"  It  appeared  that  the  defendant,  who  is  a  wharfinger,  !^^J^*d 
had  received  a  quantity  of  malt  on  account  of  a  person  '"*®  '  *^"^' 

*  •'  •  except  a  part, 

of  the  name  of  Bradley^  a  corndealer,  who  was  from  ^h'ch  defend- 
ant was  to 

time  to  time  accommodated  with  money  by  the  plaintiff,  retain  on  ac- 
count of  a 
upon  the  terms  that  Bradley  should  make  a  sale  to  the  lien  which  he 

plaintiff  of  a  sufficient  quantity  of  malt  to  cover  the  but  that  this 

.      J       .  I  ,...  I  /%  V  transaction 

amount  required,  with  a  condition  annexed  lor  repurchase  gh^^i^i  ^^^  ^^^ 
by  Bradley  at  an  advanced  price.  The  malt,  of  which  i"/J^y  p^^/yf "" 
the  money  in  question  was  part  of  the  proceeds,  had  been  l^effndan^  .h*d 

■'  *  ^  *^  no  lien  against 

plaintiff. 
Afterwards  the  assignees  abandoned  the  action  against  plaintiff,  on  his  giving  up  a  part 
of  the  proceeds.     Plaintiff  then  brought  assumpsit  against  defendant  for  money  had  and 
received. 

Held,  that  he  might  maintsin  such  action,  without  joining  the  assignees  as  plaintiffs; 
and  that  defendant  could  not  therein  set  up  tht  usurious  nature  of  tbt  transaction  between 
B,  and  pluntiff,  as  invalidating  the  transfer. 

LL  4 
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•   Volums  IK     sold  by  BraiUtf  to  the  plaintiff  upon  the  terms  above 
1_^  mehtioned,  and  had  been  regularly  transferred  by  the 


defendant  in  his  books  from  Bradley  to  the  plaintiff;  and* 
I^B*n-        had  nothing  further  occurred,  was  held  by  the  defendant 
at  the  disposal  of  the  plaintiff 

*^Bradkg/f  however,  became  bankrupt:  and  his  as- 
signees brought  an  action  of  trover  against  the  plaintiff 
to  recover  the  malt  held  by  the  defendant  on  his  account, 
on  the  ground  that  the  sale  of  the  malt  to  the  plaintiff 
by  Bradley  was  not  a  bon4  fide  sale,  but  merely  colour* 
able,  to  be  a  sort  of  security  for  an  usurious  contract 
between  the  plaintiff  and  Bradley.  To  avoid  expense  of 
warehouse  rent,  and  to  take  advantage  of  a  rising  market, 
it  was  agreed  that  the  malt  should  be  sold :  and  accord- 
ingly, by  an  order  of  Mr.  Justice  LdttledaJe^  the  malt 
was  directed  to  be  sold ;  and,  out  of  the  proceeds,  the 
charges  of  the  defendant  were  to  be  paid,  and  the  re- 
mainder was  to  be  paid  into  the  Bank  in  the  joint 
names  of  the  present  plaintiff  and  the  official  assignee 
of  Bradley^  with  a  proviso  that  the  order  should  not 
operate  to  the  prejudice  of  any  right  of  action  which 
the  present  plaintiff  might  have  against  the  defendant  or 
the  assignees  of  Bradley. 

^^  In  order  to  effect  this  arrangement,  it  was  necessary 
to  obtain  the  consent  of  the  defendant,  in  whose  custody 
the  malt  was :  and  he  agreed  that,  upon  payment  to  him 
of  528/.  II 5.  2d.  (for  which  he  claimed  to  have  a  lien 
upon  the  malt  out  of  the  proceeds),  it  should  be  sold, 
and  that  the  sale  and  the  receipt  by  the  defendant  of 
that  money  should  not  prejudice  any  right  of  action 
which  the  plaintiff  Bettelcy  might  have  against  Reed^ 
the  present  defendant,  in  respect  of  the  malt ;  nor  was 
the  acceptance  of  that  sum  to  prejudice  the  rights  of 


▼• 
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any  oF  the  parties.    Under  this  arrangement,  the  malt  Quuti^t  Baneh. 

was  sold,  and  the  528/.  1  Is.  2d.  paid  to  the  defendant, 

and  the  residue,  amounting  to  above  4000/.,  paid  into  the 

Bank  as  agreed.     The  528A  lis.  2d.  was  a  sum  which 

would  not  be  chargeable  against  the  plaintiff  Betieley; 

nor  would  the  defendant  have  had  any  lien  as  against 

him  in  respect  of  it  upon  the  malt. 

'*  When  the  action  of  trover  came  on  to  be  tried,  a 
compromise  took  place  between  the  assignees  of  Bradley 
and  Betieley;  and,  upon  the  former  receiving  a  certain 
portion  (about  one  half)  of  the  proceeds  of  the  malt  in 
the  Bank,  a  juror  was  withdrawn,  and  the  claim  of  the 
assignees  abandoned. 

^^  The  plaintiff  Betieley  then  brought  his  action  against 
the  defendant,  to  recover  the  52SL  lis.  2d.j  as  being 
part  of  the  proceeds  of  the  malt,  which,  as  between  him 
and  the  defendant,  was  undoubtedly  his,  unless  Bradley 
or  his  assignees  could  establish  a  superior  title.  I'or 
the  defendant  it  was  contended  that  he  had  a  right 
in  this  action  to  contest  the  validity  of  the  sale  as 
between  Bradley  and  Beiieleys  and  to  shew  that,  by 
reason  of  the  transaction  being  usurious  as  between 
them,  the  transfer  of  the  malt  in  the  books  of  the  de- 
fendant was  wholly  inoperative,  and  that  he  had  a  right 
to  consider  the  property  as  still  remaining  in  Bradley 
and  his  assignees  upon  his  bankruptcy,  against  whom 
he  could  enforce  his  lien,  though  he  could  not  against 
the  plaintiff.  At  the  trial  of  this  cause  he  established  a 
case  of  usury,  to  the  satisfaction  of  the  jury,  in  the  sale 
of  the  malt  by  Bradley  to  the  plaintiff,  and  obtained  a 
verdict" 

In  Easier  term,  1842,  Erie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  of  misdirection,  and  that  the 
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r«lwM  IV,    evidence  of  usury  was  not  admissible.    In  this  vacft" 
"*^'       tion  (a), 


Thesiger  and  OgU  shewed  cause.  The  defendant  was 
entitled  to  insist  upon  the  nullity  of  the  transfer  by 
reason  of  usury.  A  sale  made  merely  to  colour  an 
usurious  transaction  between  the  parties  transfers  no 
property;  Hargreaves  v.  Hutchinson {b).  It  is  con- 
tended) however,  that  this  defence  cannot  be  available 
to  the  defendant,  whatever  its  validity  might  be  as  be- 
tween the  plaintiff  and  the  assignees.  In  Stonard  ▼. 
Dunkin  (c)  the  defendants,  having  malt  in  their  ware- 
house belonging  to  £,  were  ordered  by  K*  to  hold  it 
for  the  plaintiff  as  purchaser  from  AT.,  and  gave  plain- 
tiff a  written  acknowledgment  that  it  was  held  on  his 
account;  and  Lord  EUenborougk  decided  that,  in  an 
action  of  trover,  the  defendant  could  not,  as  against 
the  plaintiff,  dispute  that  the  property  had  passed  by 
the  purchase.  The  same  principle  was  upheld  in 
Gosling  V.  Bit7iie{d),  where  the  acknowledgment  by 
the  defendant  was  verbal.  These  two  cases  are  cited 
in  Sion/s  Commentaries  on  the  Law  of  Agency^  179. 
ch.  7.  s.  217*  {e\  where  the  rule  is  laid  down  as  follows, 
^^  An  agent  is  not,  ordinarily,  permitted  to  set  up  the 
adverse  title  of  a  third  person,  to  defeat  the  rights  of  his 
principal,  against  his  own  manifest  obligations  to  him ; 
or  to  dispute  the  title  of  his  principal.  If,  therefore,  he 
has  received  goods  from  his  principal,  and  has  agreed 
to  hold  them,  subject  to  his  order,  or  to  sell  them  for 
him,  and  to  account  for  the  proceeds,  he  will  not  be 

(a)  Febnuay  8d.  Before  Lord  Denman  C.  J.,  WilUamt  and  WighU 
«um  Js. 

{b)  SJ.4:E.  IS.  (e)  2  Campb.  S44. 

(d)  7  Sing.  339.  («)  Ed.  1839.     Ltmdoii. 
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allowed  to  set  up  the  advene  tide  of  a  third  person  QtMm*<  Smck. 
to  the  same  goodsi  to  defeat  his  obligations.    An  <fx-   1_ 


oeption,  however,  is  allowed,  where  the  principal  has 
obtained  the  goods  fraudulently,  or  tortiously,  from  such  ^^'^^ 
third  person."  According  to  this  qualification  (a),  the 
defendant  might  have  set  up  th6  usury  against  the  plain- 
tiff, even  if  the  assignees  had  not  interfered.  But  they 
have  themselves  impugned  the  transaction,  though  the 
dispute  between  them  and  the  plaintiff  has  since  been 
compromised  upon  the  plaintiff  giving  up  a  part  of  the 
proceeds.  In  Hardman  v.  WiUcock  (ft)  the  agent  de- 
fended himself  successfully  against  his  principal,  on  the 
ground  that  the  latter  had  obtained  the  goods  by  fraud. 
If  the  assignees  here  had  demanded  the  malt  of  the 
plaintiff,  his  refusal  to  deliver  to  them  would  have  been 
proof  of  a  conversion  ;  Wilson  v.  Anderton  {c).  It  is 
true  that,  if  the  agent  is  acquainted  with  all  the  facts  at 
the  time  when  he  receives  the  goods,  he  is  estopped 
from  afterwards  setting  up  against  his  principal  a  de- 
fence arising  on  such  facts :  but  that  is  not  the  case  here; 
The  defendant  has  never  received  the  plaintiff's  money: 
the  malt  was  sold,  and  the  money  retained,  with  a 
reservation  of  the  claim  of  the  assignees.  Further,  this 
action  should  have  been  brought  by  the  assignees  and 
the  plaintiff  jointly ;  Teed  v.  Elwortht/  {d).  The  malt 
was  sold  on  their  joint  account.  And  this  objection  is 
not  merely  technical;  for  the  defendant  has  a  lien 
against  the  assignees.  <<  In  cases  of  an  advance  of 
money,  made  under  such  circumstances  as  to  constitute 

(a)  Hie  author,  ia  note  (S)  at  p.  179*9  appears  to  conSne  this  quali- 
fication to  cases  where  the  agent  Is  sued,  not  by  his  principal,  but  by  tiM 
party  claimiDg  against  the  principaL 

(&)  Note  (a)  to  fFhite  ▼.  BarikU,  9  Bing.  382, 

(c)  \  B.^  A<L  450.    3m  abofe,  note  (a). 

(<0  14  Etutt  sia 
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roktmelK     money  paid  to  the  use  of  a  third  partyi  the  nature  of  the 
.   compensation  must  clearly  be  determined  by  that  of  the 


▼. 


fund  out  of  which  the  advance  is  made :"  1  Watford's 
Heed.  Treatise  on  the  Law  respecting  Parties  to  Actions^  p.  4*7» 
Book  8.  c.  1  •  5. 1  •  Here  therefore^  before  the  compromisCf 
the  parties  entitled  to  claim  against  the  defendant  would 
be  the'plainti£Pand  the  assignees  jointly :  his  liabilities  and 
rights  cannot  be  varied  by  a  compromise  to  which  he  is 
no  party.  Nor,  similarly,  could  he,  by  any  thing  which 
he  chose  to  do  in  contravention  of  his  original  agency, 
relieve  himself  of,  or  qualify,  his  liability  to  the  parties 
jointly  interested ;  Taylor  v.  Phaner  (a). 

Erlt^  Hindmarch  and  W.  H.  Watson^  contra.  The  de- 
fendant has  consented  that  the  sale  shall  not  a£Pect  the 
rights  of  the  parties.  If,  therefore,  he  could  not  have 
held  the  malt  against  the  plainti£P,  the  money  has  been 
received  by  him  to  the  plaintiff's  use.  The  assignees 
could  not  have  joined  in  an  action  to  recover  the  malt ; 
neither  therefore  could  they  join  in  an  action  for  the 
money.  The  question  is,  not  merely  who  made  the 
agreement  for  the  last  sale,  but  who  is  really  interested ; 
Skinner  v.  Stocks  (b).  Now,  first,  there  has  been  no 
usury.  (The  argument  on  this  point  is  omitted.) 
The  exception,  by  which  it  is  attempted  to  modify 
the  general  rule  that  an  agent  cannot  set  up  the  jus 
tertii  against  his  principal,  would  almost  destroy  the 
rule:  the  third  party  in  fact  almost  always  does  in- 
tervene. There  is  no  hardship  in  this  case :  an  inter- 
pleader rule  might  have  been  obtained  if  justice  had 
required  it.     Hawes  v.  Watson  (c).  Gosling  v.  Bimie  (d)^ 

(a)  sir.  4*51562. 

{b)  4B.^AUL  4S7.     See  Simt  r.  Bond,  5  B,  ^  Jd.  389. 

(c)  2  J9.  (•  C.  54a  (d)  7  Bmi.  339. 
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Holl  V.  Griffin  la)^    are  conclusive  authorities  on  the  QuMn'i  BewA, 

1843* 

general  rule.     (They  also  argued  that  the  defence  did  1__ 

not  arise  upon  Non  assumpsit :  the  argument  on  this  BimLir 

point  is  omitted  (i).)  ^^*^* 

Cur.  adv.  vidU 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  detailing  the  facts  (as  ant^,  p.  Sll.), 
his  Lordship  proceeded  as  follows. 

The  question  is^  whether  he  was  entided  to  set  up 
that  defence.    And  we  are  of  opinion  that  he  was  not 

The  defendant,  who  had  dealt  with  the  malt  as  being 
the  malt  of  the  plaintiff,  and  who  had  kept  it  in  his 
warehouse  for  the  plaintiff  and  in  his  name,  proposes  to 
answer  the  claim  of  the  plaintiff  by  shewing  that  the 
property  in  the  malt  is  in  the  assignees  of  Bradley^  and 
to  set  up  their  right  against  him,  notwidistanding  that  the 
assignees  had  themselves  abandoned  it. 

Upon  the  argument,  a  great  many  cases  were  cited  to 
shew  that  persons  standing  in  similar  situations  to  the 
defendant,  as  warehousemen,  wharfingers  and  others, 
•had  been  permitted  to  set  up  the  jus  tertii.  But  no  in- 
stance could  be  adduced  in  which  it  was  held  that  the 
jus  tertii  could  be  set  up  when  the  third  person,  being 
aware  of  the  circumstances,  had  abandoned  his  claim. 
To  allow  a  depositary  of  goods  or  money,  who  has 
acknowledged  the  title  of  one  person,  to  set  up  the  title 
of  another  who  makes  no  claim  or  has  abandoned  all 
claim,  would  enable  the  depositary  to  keep  for  himself 


(a)  10  Bing,  246. 

{b)  Tbey  cited  Martin  ▼.  Smithy  4  New  Ca.  436. ;  Polii  ▼.  S/kotow, 
1  Xew  Co,  594. ;  Ferguson  ▼.  Sprang,  \  A*  ^  E,  576. ;  Fenwick  ?.  Lay* 
C9ch,  1  Q.  B,  414. 
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roiume  IK     that  to  which  he  does  not  pretend  to  have  any  title  in 
!___  himself  whatsoever.     After  what  passed,  the  defendant 


T. 


had  no  right  to  dispute  the  validity  of  the  plaintifiTs 
^**^  title,  or  to  bring  into  question  the  validity  of  a  .contract 
to  which  he,  the  defendant,  was  no  party,  and  which  was 
no  longer  disputed  by  those  between  whom  it  was  made, 
or  their  representatives. 

With  respect  to  the  form  of  the  action,  we  think 
that,  as  the  plaintiff  would  have  been  entitled,  under  the 
circumstances  of  the  case,  to  maintain  an  action  of 
trover  in  case  goods  to  the  value  of  the  sum  now  in 
dispute  had  been  left  in  the  hands  of  the  defendant 
instead  of  money,  he  is  entitled  to  maintain  this  action 
for  money  had  and  received. 

The  right  of  the  official  assignee  and  the  plaintiff, 
jointly^  applies  to  the  money  paid  into  the  Bank,  and 
not  to  the  money  paid  to  the  defendant. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
the  rule  should  be  made  absolute. 

Rule  absolute. 
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Hemp  against  Gaeland,  Administrator  &c.  (a). 

ASSUMPSIT  against  defendant  as  administrator  of  Defendant ^ta 
^  a  warnunt  of 

Charles  Garland.     The  declaration    stated  that  attorney  to 

secure  a  debt 

Charles  Garland^  in  his  lifetime,  to  wit  on  25th  April  1 832,  payable  by  in- 

slalmentS)  the 

was  indebted  to  the  plainti£P  in  830/.  for  money  found  plaintiff  to  be 
to  be  due  on  an  account  stated;  and,  being  so  indebted,  case  of  any 
and  for  securing  payment,  duly  executed  a  warrant  of  judgmenTanY" 
attorney  directed  to  certain  persons  &c.  (the  warrant  ^g^^^hoie^Mif 
was  then  set  out),  subject  to  a  defeazance,  indorsed  all  the  periods 

'  "^  for  payment 

thereon,  to  the  tenor  and  effect  followini;:  that  is  to  had  expired. 

'  *^/  Held  that,  in 

say :  that  the  warrant  of  attorney  was  given  by  de*  an  action  of 

1  1   •     •/«•  r    1  -J  V      assumpsit  on 

ceased  to  plaintiff,  to  secure  payment  of  the  said  330/.|  uie  implied 
the  debt  &c  due  to  the  plaintiff,  with  interest  at  5  per  ^^^^g  t^^ 
cent,  and  7/-  75.  the  costs  of  the  warrant  of  attorney,  in  ^f^JJU^J^^JJ^ 
manner   following;  that  is   to  say:   57/.  75.,  and   in-  Jl^"^*"*^"!^*!^* 

terest  on  50/.,  on  the  29th  of  September  1832;  25/.  and  plea  of  the  St*. 

^  tute  of  Limit- 

interest,  on  25th  of  December  1832;  and  25/.  and  in-  ations,  tiiat  the 

,^___  ,*••  ,        t*  a         ^*  default 

terest,  on  25th  of  Marchj  24th  of  Juries  29th  of  Sep^  was  made  more 

tember^  and  25th  of  December^  in  each  and  every  sue-  before  action; 

ceeding  year,  until  the  whole  of  the  said  sums  of  330/.  ^  ^  complete 

and  7/.  75.  and  interest  as  aforesaid  should  be  fully  defence,  not 

•^    only  as  to  in* 

satisfied ;  but,  in  case  default  should  be  made  in  pay-  »**iroents  due 

*^  ''      more  than  six 

ment  of  the  said  instalments,  or  any  or  either  of  them,  years  ago,  but 

alsoasto  those 

or  the  interest  thereon,  or  any  part  thereof,  the  plaintiff  due  witiiin  that 

Derioda 

should  be  at  liberty  to  enter  up  judgment  on  the  said 
warrant  of  attorney,  and  thereupon  to  issue  execution  for 
levying,  recovering  and  receiving  all  or  so  much  of  the 


(a)  Reported  by  £•  Smirke,  £tq« 
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Vobtrng  IK     said  8ums  of  3S0/.  and  7/.  75.  and  interest  as  should  be 
[___  unpaid  at  the  time  of  such  default,  the  same  as  if  all  the 


Hkkp        periods  for  payment  thereof  had  expired  by  effluxion  of 
Oaalawd.      time,  together  with  the  costs  of  such  judgment  &c. 
'  That  C.  Garland  then  delivered  the  warrant  of  attorney 
to  plaintiff,  and  plaintiff  received  it  &c.     That,  there- 
upon, and  in  consideration  that  plaintiff,  at  the  request 
of  the  said  C  Garland^  would  forbear  and  give  time 
to  him  for  payment  of  the  said  debt  and  sum  of  330/. 
so    secured,   until  the  times  in  the   said    defeazance 
specified,   the  said   C.  Garland  promised  plaintiff  to 
pay  him  the  said  sum  of  330/.,  with  interest  from 
2ith  oi  June   1831,  at  the   rate  of  5  per  cent*  per 
annum,  and  7/.  75.,  in  the  manner  and  at  the  times  in 
the  defeasance  specified.     The  declaration  then  stated 
that  plaintiff,  relying  &c.,  forbore  and  gave  time  to 
C  Garland,  deceased,  for  such  payment  &c.,  until  the 
several  times   in  the  defeazance  specified,  which  time 
long  since  and   in   the  lifetime   of  the  deceased  had 
elapsed ;  and  that,  although  the  deceased,  in  part  per- 
formance &c.,  had  paid  to  plaintiff  the  first  five  of  the  said 
instalments  and  interest,  yet  the  deceased  disregarded 
his  promise  in  not  paying  the  6th,  7th,  8th,  9th,  1 0th, 
llth,  1 2th,  or  13th  of  said  instalments  and  interest,  or 
any  or  either  of  them  &c.,  nor  would  defendant,  as  ad- 
ministrator since  the  decease  &c.,  pay  the  same  or  any 
part  thereof  &c. 

Plea  (among  others),  that  the  causes  did  not  accrue 
within  six  years  before  the  commencement  of  the  suit 
&c.     Replication  tendering  issue  thereon.    Joinder. 

On  the  trial,  before  Wightmayi  J,,  at  the  London 
sittings  afler  Michaelmas  term  1841,  it  appeared  that 
the  plaintiff,  who  relied  upon  the  promise  implied 
from   the  warrant  and   defeasance,    had   commenced 
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his  action  in  March  1841:  and  it  was  admitted  that  Queen*t  Bench. 

all  the  unpaid  instalments,  except  the  last  three  payable  '___ 

in  I8S5,  were  barred  by  the  Statute  of  Limitations:         *^"*" 
and  the  learned  Judge  was  further  of  opinion  that  the      GARLAvn. 
last  three,  amounting,  with  interest,  to  74/.  15.,  were 
Also  barred.      A  verdict  was  taken  for  the  defendant, 
with  liberty  to  move  to  enter  a  verdict  for  the  plainti£P 
on  the  above  point. 

In  Hilary  term  1842,  Piatt  obtained  a  rule  nisi  ac- 
cordingly.    In  last  Michaelmas  term, 

Deedes  shewed  cause  (a).  The  plaintifPs  case  is  that, 
on  25th  of  December  18SS,  the  deceased  made  default. 
The  plainti£P  then  became  entitled  to  levy  the  whole 
debt:  the  plea  is  therefore  a  bar  as  to  the  whole; 
Bectxmth  v.  Nott  (i),  Taybr  v.  Foster  (c),  Milles  v. 
Milles  {d).  The  distinction  is  between  assumpsit  and 
debt.  Debt  will  not  generally  lie  till  the  last  instalment' 
has  become  due ;  Budder  v.  Price  [e) :  but  assumpsit  will 
lie  for  each  instalment ;  and  here,  by  the  terms  of  the 
warrant  and  defeasance,  not  merely  the  instalment  but 
the  whole  debt  was  recoverable.  [Coleridge  J.  Was 
it  obligatory  on  the  plaintiff  to  sue  for  the  whole? 
Might  not  he  sue  for  each  instalment  without  enforcing 
payment  of  the  whole  ?]  The  statute  runs  from  the 
time  when  the  plaintiff  might  have  brough  this  action ; 
Chittjf  on  Contracts^  8 1 4.  (3d  ed.).  Rhodes  v.  Smethurst  {g) 
illustrates  the  same  doctrine. 


(a)  November  28tb,  I84S.     Before  Lord  Denman  C.  J.,  Coteridge  and 
ffightman  Ja. 
(6)  Cro,  Jac.  504.  (c)   Cro.  Eliz,  807. 

(d)  Cro,  Car,  241.  («)  1  B.  BU  547. 

(^)  A  M,iW,  42. 
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Plait  and  Whitehursty  contrL  The  plaintiff  could 
not  have  sued  for  the  whole  ou  the  first  default.  He 
might  have  entered  up  judgment  and  levied  the  whole ; 
but  the  promise  in  the  declaration  is  only  to  pay  in  the 
manner  specified  in  the  warrant,  that  is,  by  instalments. 
The  cases  cited  are  therefore  inapplicable.  But,  sup- 
posing the  plaintiff  entitled  to  sue  for  the  whole  on  the 
first  breach,  he  was  not  bound  to  do  so.  In  Rudder  v. 
Price  {a)  the  doubt  was,  whether  the  plaintiff  was  not 
bound  to  wait  till  every  instalment  was  due.  At  all 
events,  the  plaintiff  here  might  defer  his  action  and  sue 
for  each  instalment  when  due;  Cooke  v.  JVhorwood  {b); 
Helps  v.  Winterbottom  (c).  [Lord  Denman  C.  J.  In 
Whitehead  v.  Walker  {d)  the  Court  of  Exchequer  held 
that  the  Statute  of  Limitations  ran  from  the  non-accept- 
ance of  a  bill  of  exchange,  and  could  not  be  avoided  by 
deferring  the  action  till  nonpayment]  The  defendant 
in  that  case  might  clearly  have  been  sued  for  the  whole 
upon  non-acceptance. 

Cur.  adv.  xmlt. 


Lord  Denman  C.  J.,  in  this  vacation  (February  8th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpsit :  and  the  declaration 

stated  in  substance  that,  in  18S2,  the  intestate  was  in- 
debted to  the  plaintiff  in  a  sum  of  SSO/.,  and  that,  for 
securing  payment,  the  intestate  executed  a  warrant  of 
attorney  with  a  defeazance  stating  that  it  was  given  to 
secure  the  payment  of  the  debt  with  interest  by  certain 
instalments,  the  last  of  which  would  be  payable  on  the 
29th  September  1 835 ;  but  that,  in  case  default  should 


(a)  1  H.  BL  547. 
(c)  9  B,  ^  Ad,  4S1. 


(6)  2  Sound,  337. 
(rf)  9  M.4;fF,  506. 
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be  made  in  the  payment  of  any  of  the  instalments,  the   Queen^t  Bench. 

plaintiff  should  be  at  liberty  to  enter  up  judgment  and   *___ 

issue  execution  for  so  much  of  the  principal  debt  of  Hemp 
330/.  as  should  remain  unpaid,  as  if  all  the  periods  for  Garland. 
payment  had  expired.  The  declaration  then  stated 
that,  in  consideration  that  the  plaintiff  would  forbear 
until  the  times  specified  in  the  defeazance,  the  intestate 
promised  to  pay  at  those  times ;  and  then  averred  non- 
payment of  several  instalments,  three  of  which  appeared 
to  be  due  within  six  years  before  the  action  brought, 
and  some  were  due  more  than  six  years.  The  defendant 
pleaded  several  pleas,  and,  amongst  others,  the  Statute 
of  Limitations,  upon  which  the  present  question  arises ; 
the  plaintiff  contending  that  he  has  a  right  to  recover  in 
respect  of  the  instalments  due  within  six  years,  and  the 
defendant  contending  that,  as  all  was  to  become  payable 
upon  the  first  default,  the  cause  of  action  accrued 
at  the  time  of  such  default,  which  was  more  than  six 
years  before  the  suit  commenced. 

We  are  of  opinion  that  the  defendant  is  right,  and 
that  the  cause  of  action  accrued  upon  the  first  default 
for  all  that  then  remained  owing  of  the  whole  debt. 
There  was  no  other  contract  for  forbearance  or  giving 
time  than  that  which  is  expressed  in  or  to  be  implied 
from  the  terms  of  the  warrant  of  attorney.  The  whole 
debt  was  due  and  payment  might  have  been  enforced 
at  the  time  it  was  given :  but  the  warrant  of  attorney 
and  the  power  it  gave  was  a  good  consideration  for  the 
forbearance  contracted  for;  and  as  long  as  the  terms 
were  performed  the  plaintiff  would  be  bound  by  it,  and 
would  have  no  cause  of  action  against  the  intestate; 
but  by  the  terms  of  that  contract,  which  was  the  only 
valid  consideration  for  the  forbearance,  the  plaintiff  was 
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not  obliged  to  give  further  time  in  case  of  a  default, 
but  might,  if  he  pleased,  upon  nonpayment  of  any 
instalment,  proceed  to  recover  all  that  remained  due  of 
the  principal  sum. 

In  this  case  there  was  a  default  more  than  six  years 
ago;  and  upon  that  the  plaintiff  might,  if  he  pleased, 
have  signed  judgment  and  issued  execution  for  all  that 
remained  due,  or  he  might  have  maintained  hb  action. 
If  he  chose  to  wait  till  all  the  instalments  became  due, 
no  doubt  he  might  do  so ;  but  that  which  was  optional  on 
the  part  of  the  plaintiff  would  not  afiect  the  right  of  the 
defendant,  who  might  well  consider  the  action  as  accru- 
ing from  the  time  that  the  plaintiff  bad  a  right  to  main- 
tain it.  The  Statute  of  Limitations  runs  from  the  time 
the  plaintiff  might  have  brought  bb  action,  unless  he 
was  subject  to  any  of  the  disabilities  specified  in  the 
statute;  and,  as  the  plaintiff  might  have  brought  his 
action  upon  the  first  default,  if  he  did  not  choose  to 
enter  up  judgment,  we  think  that  the  defendant  is  enti- 
tled to  the  verdict  upon  the  plea  of  the  Statute  of 
Limitations. 

Rule  discharged. 


END   OP   HILARY  VACATION. 


CASES 


ARGUED   AND   DETERMINED  IS4!S. 


IN 


THE    QUEEN^S    BENCH, 


IK 


EASTEK  TERM  AND  VACATION, 

VI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were, 

Lord  Denman  C.  J.         Williams  J. 

PaTI'ESON  J.  WiGHTMAN  J.(a). 


Palmer,  surviving  partner  of  Garwood,  against  ^^!^^iu 

COSTERTON. 

TNDEBITATUS  assumpsit  for  work  and  materials,   Plaintiff,  as  & 

for  premiums  due  from  defendant  to  plaintiff  and  derendants 
Garwood  in  his  lifetime  for  insurance  of  ships;  money  yamred  the  pre- 
paid and  money  lent ;  and  on  an  account  stated ;  pro-  "J"™^  ^^ 
mises  to  plaintiff  and  Garwood  in  his  lifetime.  ""1  "^^P^ 

*■  claimed  nrom 

the  under- 
writers, who  paid  400/.,  withholding  501,  on  account  of  stores  which  had  been  saved. 
Plaintiff  told  defendant  that  he  (plaintiff)  had  deducted  the  premiums  from  the  450/.,  and 
that,  if  defendant  would  give  him  a  written  authority  to  receive  the  stores,  plaintiff  would 
pay  him  the  balance,  which  would  amount  to  16/.  Defendant  gave  the  authority;  but 
plaintiff  did  not  pay  the  balance,  and  brought  an  action  for  the  premiums.  Defendant 
pleaded  payment. 

Held,  that  the  above  facts  did  not  support  the  plea. 

(a)  Wightman  J.  sat  in  the  Bail  Court  during  part  of  this  term,  in  the 
place  of  Coleridge  J.,  who  was  absent  in  consequence  of  a  domestic 
affliction. 
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Pleas.  1.  Non  assumpsit.  2.  Payment  to  plaintiff  and 
Garwood,  and  acceptance  by  them  in  satisfaction  of  the 
whole  amount  claimed.  Verification.  3.  Payment  to 
p1ainti£P  after  Garwood's  death.  Verification.  4.  Set- 
off for  goods  sold  and  delivered,  and  money  had  and 
received,  and  on  an  account  stated.    Verification. 

The  replication  denied  the  payment  and  acceptance, 
and  that  plaintiff  was  indebted  as  alleged  in  the  plea  of 
set-off:  and  issues  were  thereupon  joined. 

On  the  trial,  before  Tindal  C.  J.,  at  the  last  Spring 
assizes  for  Norfolk,  it  appeared  that  Palfner  and  Gar- 
wood had,  as  insurance  brokers,  effected  insurances  for 
the  defendant  on  a  ship  belonging  to  him,  called  the 
Mars,  and  paid  the  premiums.  The  Mars  was  lost ; 
and  450Z.  was  claimed  from  the  underwriters :  they, 
however,  paid  only  about  400/.,  withholding  the  residue 
on  account  of  some  stores  which  had  been  saved. 
Palmer  Bud  Garwood  paid  over  to  defendant  the  sum  re- 
ceived ;  and  afterwards,  on  his  demanding  the  residue, 
said  that  they  had  dedupted  the  premiums,  amounting  to 
82/.,  from  the  450/. ;  that  a  balance  of  only  16/.  or  1 7/.  re- 
mained due  to  defendant;  and  that,  if  defendant  would 
give  them  a  written  authority  to  receive  the  stores,  they 
would  pay  him  the  balance.  Defendant  gave  them  the 
written  authority  (a) ;  but  no  balance  was  paid. 

The  Lord  Chief  Justice  was  of  opinion  that  these 
facts  did  not  amount  to  a  payment  of  the  premiums  by 
defendant  to  Palmer  and  Garwood:  he  therefore  left 
the  case  to  the  jury  upon  the  set-off  only ;  and  they  gave 
their  verdict  for  the  plaintiff. 


(a)  It  did  not  appear  in  evidence  whether  or  not  the  stores  actually 
came  to  tlie  hands  of  Palmer  and  Garwood. 
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Byles  Sent,  now  moved  for  a  new  trial  on  the  ground   Queen's  Bench. 

.                          1843. 
of  misdirection,  contending  that  the  transaction  proved  '___ 

was,   virtually,   a   payment  of  the  32/1     [Lord  Defi-        Palme* 
man  C.  J.    Have  you  any  authority  for   the  proposi-     Cosiirtok. 
tion?]     It  rests  on  principle,  and  the  general  under- 
standing in  such  transactions. 

Lord  Denman  C.  J.    I  think  the  direction  was  right. 
There  can  be  no  rule  on  this  ground. 

Patteson  J.    This  was  not  a  payment :  the  evidence 
proved  a  set*oiF,  if  any  thing. 

Williams  J.  concurred  (a). 

A  rule  nisi  was  granted  on  another  ground :  but,  as 
to  this  point, 

Refused. 

(a)   Wightman  J.  was  absent     See  p.  5^5»  note  (a),  ant^ 


\ 
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^ufsth,  Lyall  and  Another  against  Higgiks. 

Declaration,  on  A  SSUMPSIT.  The  declaration  (first  count)  stated 
stated'thar'  ^^^^  plaintiffs,  at  the  time  of  the  making  of  the 

SmelX^  P""""^  «'■'«'  mentioned,  v«.  on  &c..  had  engaged  one 
"'*!S^''c"to  ^^^^^^  Christie  to  act  in  the  capacity  of  collecting 
act  as  their  coL  clerk  to  them,  the  said  plaintiffs,  but  were  desirous  of 

lecting  cleric, 

but  required       having,  and  required,  security  for  the  correctness  of  the 

security  for 

the  correct-  pecuniary  transactions  of  the  said  A.  C  as  such  collect- 

cuniary  trans-  ing  clerk  with  plaintiffs  previously  to  employing  A.  C. 

clerk"  wiSi*"^  in  the  capacity  aforesaid,  whereof  defendant  then  had 

^owO^'^em^  notice :  and  thereupon  afterwards,  viz.  on  &c,  in  con- 

pfeytMg  him  in  sideration  that  plaintiffs,  at  the  request  af  defendant  and 

that  capacity :  ■  ' 

and  that,  in        of  one  William  Sandsj  would  employ  A.  C  as  such  col- 

consideration 
that  plaintifls, 

at  defendantt  requat^  would  employ  A.  C.  as  such  clerk,  defendant  guaranteed  to  plaintiffs 
the  correctness  of  the  pecuniary  transactions  of  A,  C.  with  plaintiffs  as  such  clerk  to  the 
amount  &c.  in  manner  following,  viz.  defendant  promised  plaintiffs  to  be  security  to  them 
for  250/. :  averment  that  plaintiffs  did  thereupon  employ  A.  C,  as  such  clerk,  and  he  n^ 
mained  and  continued  such  clerk,  and  as  such  clerk  collected  moneys  for  them  to  the 
amount  Sec,  yet  that  he  (Ud  not  faithfuUj/  account  for  or  pay  the  said  moneys  to  plaintiffs, 
but  on  the  contrary,  while  he  was  sudi  clerk,  wrongfully  converted  and  disposed  of  part  of 
the  said  moneys,  viz.  5O01 ,  to  his  own  use;  and  his  pecuniary  transactions  with  plaintiffs 
as  such  clerk  thereby  became  incorrect,  &c. 

Plea,  that,  before  defendant  promised,  or  plaintiffs  required  security,  plaintiffs  and  A,  C. 
had  agreed  together  that  they  should  employ  A*  C.,  and  that  he  should  serve  tliem,  in  the 
said  capacity  of  collecting  clerk  for  certain  reward,  &c.,  which  agreement  was  in  full  force 
and  unexpired  at  the  time  of  the  promise,  and  at  the  time  during  which  he  remained  and 
continued  such  clerk,  &c. :  and  that  plaintiffs  did  not  require  security,  nor  did  defendant 
promise,  tiU  after  plaintiffs  and  A.  C.  had  made  and  concluded  the  said  agreement. 

Held,  on  special  demurrer,  a  bad  plea,  as  alleging  a  different  consideration  from  that  stated 
in  the  declaration,  and  therefore  amounting  to  Non  assumpsit. 

Plea,  as  to  so  much  of  the  count  as  related  to  the  nonpayment  by  ^.  C  to  plaintiffs  of 
the  500/.  collected  and  received  by  him  as  in  that  count  mentioned,  that,  while  A,  C.  vras  in 
the  employment  &c.,  plaintiffs  became  indebted  to  him  in  divers  sums,  &c.,  and,  they  being 
so  indebted,  he,  while  he  was  so  in  their  employ,  with  the  licence  and  consent  of  plaintiffs, 
retained  the  said  500/.  so  by  hi/n  collected  &c.,  and  alleged  to  have  been  converted  &c.,  in 
payment  of  the  said  debts. 

Held  a  good  plea  in  confession  and  avoidance ;  the  gist  of  the  complaint  in  the  de- 
claration being  the  failure  to  account,  not  the  conversion. 

Plea,  as  to  20/.,  parcel  &c.,  tliat  A,  C,  before  the  commencement  of  this' suit,  and  after 
he  left  plaintiffs*  employment,  paid  plaintiffs  20/.,  which  they  accepted  of  him  in  satisfac- 
tion of  that  sum,  and  of  all  damages,  &c.,  arising  from  the  premises  in  the  above  count 
mentioned,  relating  to  the  said  sum  of  20/. 

Held  a  good  plea,  as  to  so  much. 
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lecting  clerk  to  plaintifis  as  aforesaid,  defendant  and   Queen*$  Benek. 

W.  S.  then  guaranteed  to  plaintiffs  the  correctness  of  * 

the  pecuniary  transactions  of  the  said  A.  C.  with  plain-  ^^^^ 
tiffs,  as  such  collecting  clerk  to  plaintiffs  as  aforesaid,  to  Hiaonis. 
the  amount  of  500/.,  in  manner  following :  that  is  to  say^ 
defendant  then  undertook  and  promised  plaintiffs  to  be 
security  to  them  to  the  amount  of  250/. :  And  the  said  W. 
Satidsn  &C.  (the  like  undertaking  by  Sands) :  Averment 
that  plaintiffs,  relying  on  the  guarantee  &c.,  did  there* 
upon,  to  wit  on  &c.,  employ  A.  C.  as  such  collecting  clerk 
to  plaintiffs  as  aforesaid,  and  A.  C.  remained  and  con- 
tinued in  tlieir  employment  as  such  collecting  clerk  for  a 
long  space  &c,  viz.  two  years  then  next  following :  that, 
while  A.  C  so  remained  and  continued  &c.,  he  A.  C,  as 
such  collecting  clerk,  collected  and  received  from  divers 
persons  divers  debts  and  sums  of  money  for  and  on  ac- 
count of  plaintiffs  and  as  their  moneys,  to  a  large  amount, 
viz.  to  the  amount  of  20,000/. :  yet  A.  C.  did  not  correctly, 
honestly  and  faithfully  account  for  or  pay  the  said 
moneys  to  plaintiffs,  but  on  the  contrary,  whilst  he  was 
such  collecting  clerk  to  plaintiffs  as  aforesaid,  wrong- 
fully converted  and  disposed  of  a  great  part,  to  wit 
500/.,  part  of  the  said  monies  so  by  him  collected  and 
received  as  such  collecting  clerk  to  plaintiffs  as  afore- 
said, to  his  own  use ;  and  thereby  the  pecuniary  trans« 
actions  of  A.  C.  with  plaintiffs,  as  such  collecting  clerk 
as  aforesaid,  became  and  were  incorrect  and  deficient  to 
that  amount :  of  all  which  &c. :  notice  to  defendant,  on 
&c.,  and  request  to  him  by  plaintiffs  to  pay  them  the 
250/.     Breach,  nonpayment. 

Plea  2.  Tliat,  before  defendant  made  the  promise  in 
the  first  count  mentioned,  and  before  plaintifis  desired 
or  required  security  for  the  correctness  &c.  as  in  that 
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count  mentioned,  viz.  on  &c.,  plaintiffs  and  A.  C  had 
agreed  together  that  plaintiffs  should  employ  A.  C,  and 
that  he  should  serve  them,  in  the  said  capacity  of  col- 
lecting clerk  to  the  plaintiffs  as  in  the  first  count  men* 
tjoned,  for  certain  commission  and  reward  to  A.  C.  in 
that  behalf;  which  agreement  was  in  full  force  and 
effect,  unexpired  and  undetermined,  at  the  said  time  of 
making  the  defendant's  promise  in  that  count  mentioned, 
and  also  at  and  during  the  period  and  times  therein 
mentioned  during  which  A.  C  remained  and  continued 
in  the  employ  of  plaintiffs  as  such  collecting  clerk  to 
them  as  aforesaid  as  in  the  said  first  count  mentioned. 
And  that  plaintiffs  did  not  desire  or  require  security 
for  the  correctness  of  the  pecuniary  transactions  of  the 
said  A,  C.  as  such  collecting  clerk  as  aforesaid,  nor  did 
defendant  promise  as  in  the  said  count  mentioned,  until 
after  plaintiffs  and  A.  C  had  completely  made  and  con- 
cluded the  said  agreement  between  them  above  men- 
tioned.    Verification. 

Plea  5.  As  to  so  much  of  the  first  count  as  relates 
to  the  nonpayment  by  A,  C.  to  plaintiffs  of  the  said 
500/.  so  collected  and  received  by  him  as  in  that  count 
mentioned  :  that  at  divers  times,  while  A.  C.  was  in  the 
employment  of  plaintiffs  in  the  capacity  and  as  in  that 
count  mentioned,  plaintiffs  became  and  were  justly  and 
truly  indebted  to  A.  C.  in  divers  sums  of  money,  amount- 
ing together  to  a  large  &c.,  viz.  500/.,  for  &c.  (work  and 
services  done  and  materials  provided  by  him  for  plaintiffs 
at  their  request,  money  paid,  money  received  by  plaintiffs 
for  A.  C's  use,  and  on  an  account  stated) :  and  that, 
plaintiffs  being  so  indebted  to  A.  C,  he,  while  he  was 
so  in  the  employ  of  plaintiffs  as  aforesaid,  viz.  at  the 
several  times  aforesaid,  with  the  licence  and  consent  of 
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plaintifis,  retained  the  said  sum  of  500/. .so  by  him  col-  QMeetd  Bench. 

lected  and  received  as  in  the  first  count  mentioned,  and  'J____ 

therein  alleged  to  have  been  wrongfully  converted  to  his         Ltall 
own  use,  in  payment,  satisfaction  and  discharge  of  the       Higgins. 
said  debts  and  sums  of  money  so  then  due  and  owing 
to  him  from  plaintiffs  as  aforesaid.    Verification. 

Last  plea.  As  to  20/.,  parcel  of  the  500/.  alleged  to 
have  been  converted  &c. :  that  A.  C,  before  the  com- 
mencement of  this  suit,  and  after  he  had  left  the  em- 
ployment of  plaintiffs  in  the  said  first  count  mentioned, 
viz.  on  &c.,  paid  to  the  plaintiffs,  who  then  accepted 
and  received  of  him,  a  certain  sum  of  money,  to  wit 
20/.,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
20/.,  parcel  &c.,  and  of  all  damages  and  causes  of  action 
arising  from  the  premises  in  the  said  first  count  mentioned 
relating  to  the  said  sum  of  20/.,  parcel  &c.    Verification. 

Special  demurrer  to  the  above  pleas.  (The  causes 
will  appear  sufiiciently  from  the  argument.)     Joinder. 

Bain  for  the  plaintiffs.  The  count  shews  a  good 
consideration  for  the  promise,  because,  though  Christie 
was  already  in  the  service  of  the  plaintiffs,  it  sufficiently 
appears  that  a  future  service  also  was  contemplated  in 
the  agreement.  Newbury  v.  Armstrong  (a),  Lysaght  v. 
Walker  (6)  and  Kennaiscay  v.  Treleavan  (c)  are  appli- 
cable cases.  It  does  not  indeed  appear  in  those  cases 
that  the  party  undertaken  for  had  already  entered  the 
service  when  the  guarantee  was  given  :  but  in  all  the 
ground  of  decision  was  that  a  future  employment  was 
contemplated.  The  second  plea  is  no  answer.  If  there 
be  a  continuing  consideration,  the  fact  that  it  is  in  part 
executed  is  no  objection :   Com.  Dig.  Action  upon  the 

(a)  6  Bing.  201.  (6)  5  Bligh,  N,  S,  1. 

(t)  5  A/,  j"  fV.  498. 
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Case  upon  Assumpsitj  (B  12.) :  it  might  be  alleged  in 
pleading  either  as  executed  or  as  executory ;  Payne  v. 
Wilson  (a)|  judgment  of  Littledale  J.  In  Ryde  v.  Ct{rtis{b) 
the  plaintiffs  proved  a  guarantee  in  the  words,  *^  I  do 
hereby  agree  to  become  security  for  Mr.  R.  G.,  now 
your  traveller,  in  the  sum  of  500/.,  for  all  money  he 
may  receive  on  your  account;"  and  the  declaration, 
which  stated  the  consideration  to  be  that  plaintiffs  would 
continue  22.  G.  in  their  employment,  was  held  to  be 
sustained.  [Lord  Denman  C.  J.  The  words  ^^  now  your 
traveller  "  merely  described  the  situation  he  then  held ; 
the  guarantee  was  for  what  he  might  receive  in  future.] 
The  plea  does  not  confess  and  avoid,  and  amounts,  at 
most,  to  an  argumentative  denial  of  the  consideration. 
The  fifth  plea  is  bad,  as  merely  stating  in  a  circuitous 
form  that  Christie  did  truly  account  The  default 
ascribed  to  him  is  neither  confessed  nor  directly  tra- 
versed. Gibbons  v.  Pepper  (c)  applies.  The  last  plea 
is  also  bad,  because  the  plaintiffs  here  are  proceeding 
for  a  sum  certain,  as  liquidated  damages,  and  therefore 
payment  of  a  smaller  sum  is  no  answer;  though  it 
would  be  if  the  damages  were  unliquidated :  Wilkinson 
V.  Byers  (d).  [^Patteson  J.  Do  you  undertake  to  shew 
that  the  plea  is  not  good  even  as  to  20/.  ?]  It  raises 
an  immaterial  issue.  [Lord  Detiman  C.  J.  It  is  material 
as  far  as  it  goes.  Patteson  J.  If  you  were  to  recover,  as 
you  propose,  notwithstanding  this  plea,  you  would  get 
the  20/.  twice  over.]  • 


Erie  contjra.  The  declaration  leaves  it  uncertain 
whether  or  not  the  plaintiffs  had  consented  to  employ 
Christie  before  the  guarantee  was  given.     It  seems  to 


(a)  1  B.^C.  433. 
(c)  1  Ld.  Rt^,  38. 


(6)  8  D,  i  R,  62. 
{d)  I  A.  ^  E.  106. 
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distinguish  between  employing  and  engaging.      [Lord   Quemd  Bench. 

Denman  C.  J.  May  not  it  mean  that  the  plaintiffs  had  

formerly  engaged  Christie^  but  that,  at  the  time  of  the         Lyall 
guarantee,  they  wished   to   have   security  before  they       Hioaixi. 
bound  themselves  to  employ  him  ?]     Consistently  with 
that  view   the   second   plea   is   good :    it  supplies  the 
fact,  not  disclosed  by  the  declaration,  that  the  plain- 
tifis  had   agreed   to  employ  Christie  before   they  de- 
sired  security   from   the   defendant;    and   their  doing 
what  they  were  already  bound  to  do  was  no  consider- 
ation for  the  defendant's  promise :  Stilk  v.  Meyrick  (a) ; 
Jones  V.   Waite  (i),  judgments  of  Patteson  J.  (c),  Lord 
Abinger  {d)  and  Lord  Denman  C.  J.  {e).      In  Newbury 
V.  Armstrong  (g)    it  was  taken   for  granted  that  the 
plaintiff  was  not  bound  to  employ,  or  to  continue  em- 
ploying, the  servant,  before   the  guarantee;    and   the 
same  remark  applies  to  Lysaght  v.  Walker  (h)  and  Ken^ 
naway  v.  Treleavan  (i).     The  pleadings  ••here  shew  that 
the  plaintiffs  were  already  bound.     [^Patteson  J.  Neither 
the  declaration  nor  the  plea  assigns  any  definite  time  to 
an  employment  before  the  guarantee.]     The  plea  states 
that  the  agreement  was  in  full   force  and  effect,  un- 
expired and  undetermined,  at  the  time  of  defendant's 
promise.     If  there  is  any  uncertainty,  it  is  not  stated 
as  a  special  cause  of  demurrer.     [Lord  Denman  C.  J. 
Your  plea  introduces  a  different  agreement  between  the 
plaintiffs  and   defendant  from   that  stated  in   the  de- 

(a)  2  Camp,  S17.  S.  C.  6  Etp,  N.  P.  C  1S9.  See  England  t.  Dmnd- 
mm,  \\A,^  E,  856. 

(6)  S  Nev^Ca.  S41.  (c)  PageS51. 

{d)  Pkge  356.  (O  Pages  S58,  359. 

ig)  6  Bing.  201.  (A)  5  BKgh,  N.&l.      See  p.  27. 

(t)  5  M.  i  W.  498.  See  Baigh  ¥.  Brookt,  10  A.  j-  E.  309. ;  Brooh 
Y.  Raigh,  IQA^E.  323. 
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claration.     Ought  that  to  be  specially  pleaded  ?]     The 
plea  only  avoids  the  contract  declared  on.     It  alleges 
that  such  a  contract  was  in  fact  made,  but  the  plaintiffs 
were  bound  already.      iPaitesonJ.     You  do  not  deny 
the  promise,  or   the  fact  stated  as  the  consideration, 
but  contend  that  you  now  find  the  agreement  to  have 
been  nudum  pactum  :  that,  although  the  plaintiffs  pro- 
fessed  that    they   would  employ    Christie   at   the   de- 
fendant's request,   they  did  not  do  it  on  his  request, 
being  already  bound.]      The  fifth  plea  states  a  good 
accord  and  satisfaction.      The   sums  in  the  plea  and 
declaration  are  merely  nominal.    Travelling  clerks  often 
retain   a  part   of  the   money   they  have  collected,   to 
answer  debts  due  to  themselves  from  their  employers. 
Christie  may  have  received  500/.,  and  kept  back  5s.  to 
meet  an  advance  made  by  him  on  the  plaintiffs'  account ; 
there  was  pro  tanto  a  wrongful  conversion,  but  followed 
by  an  accord  with  the  plaintiffs ;  and  their  permitting 
him  to  retain  the  money  would  be  the  same  as  if  they 
had  received  it  from  him  and  paid  it  him  again.      [Pa/- 
teson  J.  The  plea  states  that  Christie  with  the  plaintiffs' 
licence  retained  the  sum  **  alleged  to  have  been  wrong- 
fully converted  :"  that  seems  to  be  no  confession  but  an 
argumentative  denial.]      The  plea  is  not  pleaded  to  the 
conversion,  but  to  the  nonpayment,   which  it  admits. 
The  objection  to  the  last  plea  is  already  answered  by 
the  Court. 


Bain  in  reply.  In  Stilt  v.  Meyrick  (a)  there  was  a 
clear  preexisting  obligation :  here  that  is  assumed,  but 
disputed.  The  declaration  states  that  the  plaintifis 
desired  to  have  security  "  previously  to  employing,"  and 


(a)  2  Camp,  317.    51  C.  6  Esp,  N.  P.  C.  129. 
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that  the  defendant  promised  in  consideration  that  the  Queen*s  Bench. 

184S. 
plaintiffs  "  would  employ."     The  second  plea  does  not ]__ 

properly   answer   those   allegations.      The   mention  of        ^^^^^ 

500/.  in  the  fifth  plea  refers  to  the  whole  breach. stated       Hioomt. 

in   the  declaration :  and  the  attempt  to  construe  that 

plea  as  shewing  an  accord  after  default  is  not  borne 

out  by  the  language. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  plain- 
tiffs are  entitled  to  judgment  on  the  second  plea.  It 
sets  up  a  different  consideration  from  that  which  the  de- 
claration alleges ;  and  the  matter  might  have  been  given 
in  evidence  on  Non  assumpsit.  It  is  not  a  confession, 
but  adds  something  to  the  statement  in  the  declaration, 
which  makes  a  different  contract  I  think  the  fifth  plea 
is  good.  It  meets  the  breach  assigned,  that  Christie 
**  did  not  correctly,  honestly  and  faithfully  account  for 
or  pay  the  said  monies  to  the  plaintiff's,"  which  is  a 
sufficient  breach  to  sustain  the  action.  It  is  true,  the 
declaration  states  further  that  he  **  wrongfully  con- 
verted and  disposed  of  a  great  part,  to  wit  500/.,"  of 
the  moneys ;  but  that  is  only  a  way  of  describing  the 
failure  to  account  for  particular  moneys,  and  is  not  the 
material  part  of  the  statement.  The  defendant  only 
binds  himself  to  answer  the  allegation  of  nonpayment : 
and  as  to  that  he  says,  *^  True,  I  did  not  pay  the  money ; 
but  I  had  leave  and  licence  from  the  plaintiffs  to  re- 
tain it." 

Patteson  J.     The  second  plea  is  a  denial  of  the 

alleged  consideration,  namely,  that  the  plaintiffs,  at  the 

defendant's  request,  would  employ  Christie.     It  is  now 

,  settled  that  the  proper  mode  of  traversing  a  considera- 
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tion  is  by  plea  of  Nod  assumpsit  It  has  been  suggested 
that  the  plaintiSs  might  have  previously  engaged  Christie^ 
and  yet  that  their  promise  to  employ  him  in  future  might 
have  been  at  the  defendant's  request.  But,  if  it  turns 
out  on  the  pleading  that  they  did  not  agree  to  employ 
Christie  at  the  defendant's  request,  but  had  so  agreed 
before  it  was  made,  that  is  a  denial  of  his  being  em- 
ployed at  the  request  of  the. defendant  The  considera- 
tion, therefore,  is  denied ;  and  the  plea  should  have  been 
Non  assumpsit  I  thought  at  first  that  the  fidh  plea 
was  bad.  But  the  averment  in  the  declaration  is  that 
the  defendant  **  guaranteed  to  the  plaintiffs  the  correct- 
ness of  the  pecuniary  transactions  "  of  Christie  with 
them  '^as  such  collecting  clerk "  <^  to  the  amount 
of  500/.,  in  manner  following:  that  is  to  say,"  the 
defendant  ^'  undertook  and  promised  the  plaintiffs  to 
be  security  to  them  to  the  amount  of  250/. :  "  a  pecu- . 
liar  mode  of  stating  such  a  promise.  The  security, 
then,  is  for  Christies  paying  over  the  monies  received. 
The  breach  is,  in  substance,  not  converting  the  moneys, 
but  failing  to  pay  them  over.  Then  the  plea  is,  in 
terms,  as  to  so  much  of  the  count  as  relates  to  the  non- 
payment :  and  it  admits  that  fact,  but  avoids  by  saying 
that  the  defendant  by  licence  of  the  plaintiff  retained 
the  money  not  paid  over.  The  only  way  in  which  a 
difficulty  can  be  raised  is  by  rendering  the  words  ^^  on 
the  contrary  "  in  the  declaration  material,  and  so  making 
the  conversion,  stated  afterwards,  the  gist  of  the  com- 
plaint ;  which  it  is  not.  The  last  plea  is  pleaded  as  to 
20/.  only,  and,  as  to  that,  states  an  accord  after  breach  ; 
which  is  clearly  an  answer  as  to  so  much. 


WiLUAMs  J.     The  second  plea  turns  only  on  a  dif- 
ferent mode  of  interpreting   the  contract  from  that 
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adopted  in  the  declaration.     The  plea  should  have  been   Queen's  Bench. 

Non  assumpsit ;  and  the  defence  under  it  would  have  been ' 

variance.     The  fifth  plea  does  not  traverse,  but  admits  a        I-yall 
sufficient  cause  of  action,  because  the  guarantee  viras,  in       HioaiMa. 
substance^   for   the  rendering  a   correct  account,  and 
Christies  not  paying  over  the  sum  in  question  was  a 
breach.     The  receipt  and  nonpayment  are  confessed ; 
and  the  matter  subsequent  is  a  good  avoidance  (a). 

Judgment  for  plaintiffs  on  the  second  plea ; 
for  defendant  on  the  fifth  and  last. 

(a)   Wightman  J.  was  absent     See  p.  5S5i  ant^. 


The  Queen  against  The  Inhabitants  of  St.      ^^;^; 
Margaret,  Rochester. 

Reported,  2  Q.  fl.  533. 


The  Queen  against  The  Inhabitants  of  Flockton.  wednetday, 

April  26th. 

Reported,  2  Q.  B.  535. 


The  Queen  against  The  Inhabitants  of  Townstal.  wednetday, 

°  April  26Ui. 

The  Queen  against  The  Inhabitants  of  Stayley. 

Reported,  3  Q.  B.  357. 


VOL.  IV.    N.  S.  N  N 


5S8 


Q.  B.     EASTER  TERM, 


FolumeJK 
184^. 


Wednesdat/t 
April  26th. 


Pauper  oc- 
cupied a  tene- 
ment of  more 
than  10/. 
annual  value 
for  a  year,  and 
paid  the  rent 
and  poor  rate 
for  a  year.     In 
the  rate,  the 
landlord's  name 
was  inserted 
under  the  bead 
"  nanae  of 
owner ;  **  but 
in  the  column 
headed  '<  name 
of  occupier  " 
no  name  was 
entered. 

Held  that 
pauper  gained 
a  settlement,  as 
being  suffi- 
ciently "  as- 
sessed** to 
satisfy  stat. 
4  &  5  ff^.  4. 
c.  76.  s.  66. 


The  Queen  against  The  Inhabitants  of  the 

Township  of  Hulme. 

C\^  appeal  against  an  order  of  two  justices,  whereby 
Joseph  Gray  and  Mary  his  wife  were  removed 
from  the  township  of  Htdme  to  the  township  of  Man- 
chesterj  both  in  the  borough  of  Manchester^  the  sessions 
quashed  the  order,  subject  to  the  following  case. 

It  was  admitted  that  the  paupers  had  been  entitled  to 
a  settlement  in  the  township  oi  Manchester :  but  it  was 
contended,  on  the  part  of  that  township,  that  Joseph 
Gray  had  subsequently  acquired  a  settlement  in  the 
township  of  Chorlton  upon  Medlockj  by  occupying  and 
renting  a  house  therein,  at  the  annual  rent  of  28/.,  for 
one  year  and  upwards,  during  the  years  1838,  18'89, 
and  1840,  in  some  or  one  of  them,  and  by  being  assessed 
to  and  having  paid  the  poor  rate  in  respect  of  such 
tenement  for  one  whole  year.  It  was  proved  that  the 
pauper  occupied  and  rented  the  house  at  the  rent  afore- 
said, from  June  1838  to  December  1839,  and  paid  the 
rent  for  such  period.  It  also  appeared  that,  in  the 
assessment  for  the  poor  rate  of  Chorlton  upon  Medhck, 
which  was  made  and  allowed  on  19th  July  1838,  the 
house  which  the  pauper  so  occupied  was  entered,  but 
not  the  name  of  the  tenant,  the  entry  being  as  follows  (a). 


No.  of 

Nanwof 
Oocapter. 

sss."^^ 

Gnm 

MtlllMtCd 

Rental. 

RMMblC 

Value. 
£25 

Total  aBioant 

to  be 

collected. 

Date 
when 
paid. 

AiQoant 

actwallT 

collected. 

41 

•             * 

Trustees 
of  Otho 
Hulme. 

House.* 

•         • 

£1  &t. 

1 
IIS74.: 

£\     hi. 

(a)  Some  headings  not  nuiterial  to  the  point  here  decided  are  omitted. 
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It  also  appeared  that  !/•  55.,  the  rate  charged  in  that  Qu^en^sBmek. 

entry,  was  demanded  from  the  pauper  J.  Gray^  by  and   ' 

paid  to  the  collector  of  the  said  poor  rate  by  or  on  be- 
half of  J.  Gray  on  4th  May  1889.  The  case  then 
stated  that  in  the  next  assessment  J.  Graj/s  name  ap- 
peared, under  the  head  *^  name  of  occupier ;  ^  but  that 
he  did  not  pay  the  rate  charged  by  this  last  assessment. 

If  the  Court  should  be  of  opinion  that  the  pauper 
might  be  deemed  to  have  been  assessed  for  the  house 
during  the  first  year  of  the  tenancy,  or  that,  by  paying 
the  rate  for  the  first  year  and  being  assessed  for  the 
second  year,  the  provisions  of  stat.  4  &  5  )^  4«  c.  76. 
5.  66.  had  been  complied  with,  the  order  of  sessions 
was  to  be  confirmed ;  otherwise,  to  be  set  aside,  and 
the  order  of  removal  confirmed. 


Crompton  in  support  of  the  order  of  sessions.  A 
settlement  was  gained  in  Chorlton  upon  Medhck.  Stat 
4  &  5  fT.  4.  c.  76.  s.  66.  enacts  that  no  settlement  shall 
be  acquired  by  occupying  a  tenement,  ^^  unless  the 
person  occupying  the  same  shall  have  been  assessed  to 
the  poor  rate,  and  shall  have  paid  the  same,  in  respect 
of  such  tenement,  for  one  year."  Now,  first,  the  assess- 
ment of  July  1838  satisfies  this  provision.  It  is  not 
necessary  that  the  rate  should  contain  the  name  of  the 
party  paying.  The  requisites  of  the  section  do  not  ma- 
terially differ  from  those  of  stat  3  &  4  )^.  &  ilf.  c.  11. 
5. 6. ;  only  the  word  **  assessed  "  is  substituted  for  the 
word  "  charged  "  (the  word  in  stat  35  G.  3.  c.  101.  5.  4. 
also),  and  assessment  and  payment  for  a  whole  year  are 
now  required.  "  Assessed  "  and  /'  charged  "  cannot  be 
differently  construed.  And  it  has  been  decided  re- 
peatedly that  the  word  "  charged,"  in  stat  3  &  4  fF.  8^ 

N  N    2 
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3f.  r.  1 1.  5. 6.,  is  satisfied  without  the  party  being  named, 
if  the  parish  has  notice  of  the  party  really  rated ;  Rex 
\\  fValsall(a)  (though  it  was  there  admitted  by  the 
Court  that  &.  Mary  le  More  v.  Heccvytree  (6)  is  misre* 
ported).  Rex  v.  Painswick  (c),  Rex  v.  BrickhiU  (rf),  Rex 
V.  Chea>  Magna  (e)j  Rex  v.  Heckmondwicke  {g).  And 
these  authorities  are  illustrated  by  cases  on  the  land 
tax ;  Rex  v.  St.  Lawrence^  Winchester  (//),  Rex  v.  MiV- 
cham{i)i  which  shew  that,  although  both  landlord's 
and  tenant's  names  appear  on  the  rate,  the  occupier 
is  the  party  really  rated.  It  is  not,  however,  neces-> 
sary  here  to  contend  that,  if  the  name  of  the  land- 
lord be  expressly  inserted,  the  tenant  is  assessed :  and 
where  no  name  is  inserted,  and  the  tenant  is  not  known 
by  having  paid  the  rate  or  otherwise,  he  may  not  be 
legally  the  party  rated,  as  in  Rex  v.  Uangammarch  {k). 
But  here  is  no  doubt  of  notoriety  by  payment.  Se- 
condly, the  statute  may  be  satisfied  by  the  payment  in 
the  first  of  the  two  years,  and  the  assessment  in  the 
second.  It  is  not  expressly  required  that  the  assess- 
ment and  payment  should  be  for  the  same  year ;  and 
this  clause,  being  restrictive,  will  be  construed  narrowly. 
If  it  be  argued  that  the  omission  of  the  name  in  the  rate 
makes  the  rate  bad,  the  answer  is,  that  a  settlement  nray 
be  gained  by  payment  under  a  bad  rate. 


Martin^  contra.     The  statute  must  be  construed  ac- 
cording to  its  plain  words.     Abbott  C.  J.,  in   Rex  v. 


(a)  CaU,  35, 
(c)  Bur.  S.  C  465. 
(e)  Cald.  365. 
(A)  Cald.  379. 
(*)  2  T.  R.  628. 


(6)  2  SaUc.  478. 
(d)  8  Afod.  38. 
(g)  Cald.  103. 
CO  Cald.  276. 
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Turvey  (a),  said,    "  I  have  often  lamented,  that  in  so   QwefCt  Benck. 

many  instances,  the  Court  has  departed  from  the  plain L. . 

and  literal  construction  of  the  statutes  relatin<;  to  the 
settlement  of  the  poor."  The  construction  adopted 
on  the  other  side  would  make  assessment  and  pay- 
ment the  same  thing;  but^  if  that  were  so,  one  word 
only  would  have  been  used.  The  intention  was,  that 
settlements  should  not  be  gained  by  occupation,  except 
where  the  occupation  was  notorious;  and  for  this  pur- 
pose assessment  by  name,  as  well  as  payment  of  rate, 
is  required.  Payment  alone  would  give  no  available 
notoriety  :  the  parish  officer  would  accept  payment  from 
any  one  that  offered  it.  The  word  "  charged,"  in  stat. 
S  9l  ^  W.Sf  M,  c.W.  5.6.,  must  mean  something  dif- 
ferent from  the  word  "  assessed,"  in  stat.  4  &  5  JK  4. 
c  70.  5. 6G, ;  otherwise  the  language  would  not  have  been 
changed.  Under  the  earlier  statute,  the  courts  avowedly 
acted  on  the  principle  of  giving  a  lax  interpretation  to 
the  words,  as  in  Rex  v.  Walsall  (i).  Rex  v.  Painsrdoick  (c). 
Such  a  principle  will  not  be  applied  to  the  late  statute. 


Lord  Denman  C.  J.  It  appears  to  me  that  there  is 
no  difference  between  the  words  "  assessed  "  and 
"  charged."  Mr.  Martin  suggests  that  the  legislature 
must  have  had  some  reason  for  changing  the  expression ; 
but  at  any  rate  they  do  not  say  so.  It  is  not  provided 
that  the  name  of  the  party  should  be  inserted,  but  only 
that  he  should  be  assessed,  and  pay  the  rate,  for  one 
year.  That  points  only  to  the  necessity  of  the  assess- 
n.eiit  continuing  for  a  year,  and  payment  being  made 


(a)  2  i?  <J  Md,  5*20. 
(6)   Cald.dS. 


Sec  2  Dxvarris  on  Statutes,  708. 
(c)  Bur.  S,  C,  465. 
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bjT  the  same  party ;  and  this  the  individual  in  the  present 
case  has  done. 

Patteson  J.  The  only  question  is,  whether  we  can 
put  a  construction  on  the  words  of  stat.  4  &  5  fT.  4. 
c.  76.  5.  ^^.  different  from  that  which  has  been  put  on 
those  of  Stat  3  &  4  fF.  4*  -^f.  c.  1  J.  5. 6.;  and  I  think  we 
cannot.  And,  whether  it  ought  to  be  lamented  or  not, 
it  is  certain  that  the  construction  here  adopted  by  the 
sessions  has  been  put  on  stat.  3  &  4  )^.  4.  c.  1 1 .  5. 6.  in 
scores  of  decisions. 


Williams  J.  I  am  of  the  same  opinion.  Mr.  Martin^ 
in  his  description  of  the  requisites  enforced  by  stat  4  & 
5  W.  4.  c.  76.  5. 66.,  added  the  words  *^  by  name "  to 
the  word  ^  assessed.  **  Such  an  addition  would  make 
all  the  difference. 

Order  of  sessions  affirmed  (a). 


(a)   Wighiman  J.  wms  absent     See  p.  5S5»  ante. 
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Brune  against  Thompson.  Thunday, 

®  j4prU  27ib. 

TNDEBITATUS  assumpsit.     The  declaration  con-  where  a  party 
tained  counts  for  port  tolls  or  dues;  for  tolls  due  to  dui^^  as  owner 
the  plaintiff  as  owner  of  a  manor ;  and  for  tolls  and  no  ot^iMjfi^^* 
dues  generally.  dence  of  title 

o  •'  than  the  con- 

The  defendant  pleaded  payment  of  10/.  into  court  as  tinual  payment 

*■  *    '  of  a  certain 

to  all  the  declaration,  except  the  count  for  port  tolls  or  duty,  which 

the  jury  found 

dues;  and,  as  to  the  residue,  Non  assumpsit.  The  plain-  to  be  unrea- 
tiff  accepted  the  10/.  in  satisfaction  of  so  much  as  the  amount: 
first  plea  applied  to.  "loLw  not 

Upon  the  trial,  before  Erskine  J.,  at  the  CornwdU  )l^\\^'^'^ 
Spring  assizes  1842,  it  appeared  that  the  plaintiff  claimed,  ^*"*!""?  ^®""*^ 
as  owner  of  the  port  of  Padstaw^  a  toll  or  port  duty  on  be  reasonable. 

Scmble,  that, 

all  articles  imported  and  exported,  and,  among  others,  a  where  the  duty 

,  .  II  1  •  1     /•  is  claimed 

duty  of  Sa.  per  ton  on  all  ore  exported  in  vessels  from  under  a  grant 

any  part  of  the  port ;  which  port  extended  to  both  sides  Crown,  which 

of  the  Padslow  River  for  several  miles  between   JVade^  cvi*d"nce*'to  be 

bridge  and  a  point  at  the  mouth  of  it  called  Slipper  Point.  e"«'o"j?d  of  re- 

°  •  ■* '^  cord,  but  IS  not 

The  plaintiff  demanded,  in  his  particular,  a  gross-sum  for  produced  by 

*  "  the  plaintiff; 

port  duties  for  iron  ore  exported  from  the  port  of  Pad-  the  jury  ought 

not  to  be 

stem  during   a   certain    period.      The   defendant   con-  directed  to  pre- 

,,,  ,  i**/y*  'ii  1*  sumebuch  grant 

tended  that  the  plamtilr   was  entitled  only  in  respect  upon  mere  evi. 

dence  of  usage. 

Qtuprtt  whether  the  Crown  can  grant,  with  the  franchise  of  a  port,  the  power  to  take 
tolls  of  undefined  amount  throughout  the  limits  of  the  port  and  beyond  the  grantee's  own 
land? 

Quare  also,  whether  ancient  port  duties  can  be  made  to  apply  to  new  articles  of  eiport 
or  import  ? 

Indebitatus  assumpsit,  with  counts  for  port  tolls,  for  manor  tolls,  and  for  tolls  generally. 
Plea,  payment  of  10/.  into  Court  as  to  all  but  the  count  on  port  tolls;  and,  as  to  the  rest, 
Non  assumpsit.  Plaintiff  accepted  the  10/.,  and  joined  issue  on  Non  assumpsit.  The  con- 
test on  the  trial  was  whether  plaintiff  was  entitled  to  a  port  toll  or  to  a  manor  toll  only. 
The  jury  found  plaintiff  entitled  to  port  tolls  to  the  amount  of  8/.  Held,  that  plaintiff 
might  take  his  verdict  on  the  count  for  port  tolls,  and  that  defendant  could  not  avail 
himself  of  the  payment  of  money  into  Court,  though  plaintiff  might  have  recovered  the  8/. 
under  tlie  count  for  tolls  generally. 

N  N    4 
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Broxx  Padstaw;  and  that  the  duty  of  Sd.  per  ton  on  the 
Thomfsoh.  article  exported  by  the  defendant,  viz,  iron  ore,  was,  at 
all  events,  unreasonable.  Neither  the  declaration  nor 
the  particulars  of  demand  specified  the  precise  rate  of 
toll  claimed.  It  appeared  that  the  plaintiff  had,  on  a 
former  trial  of  the  same  cause  (a),  given  in  evidence 
a  grant  from  the  Crown  (to  one  Pope^  who  conveyed  to 
plaintiff's  ancestor)  of  the  manor,  with  certain  customs 
of  anchorage,  keelage,  &c. ;  but  the  grant  was  not  pro- 
duced or  proved  by  the  plaintiff  on  this  trial.  One 
of  the  plaintiff's  witnesses  stated  that  it  was  enrolled 
among  the  public  records,  and  accessible  to  any  one. 
The  plaintiff's  evidence  proved  an  uniform  payment 
for  many  years  of  3(/.  per  ton  on  tin,  copper,  lead 
and  other  ore;  but  iron  ore  had  only  been  recently 
exported,  and  that  by  the  defendant,  who  had  resisted 
the  claim.  Ore  was  only  one  of  a  long  list  of  articles 
of  every  kind  on  which  the  plaintiff  claimed  both  an 
export  and  an  import  duty.  The  learned  Judge  told 
the  jury  that  they  might  from  the  evidence  presume  a 
grant  by  the  Crown  of  a  toll  of  Sd.  per  ton  on  all  ore, 
or  a  grant  of  a  reasonable  toll  in  general  terms,  which 
reasonable  toll  might  have  been  fixed  by  long  usage  at 
the  amount  claimed.  The  jury  found  that  the  plaintiff 
was  entitled  to  a  duty  upon  ore  exported  from  any  part 
of  the  port,  and  not  from  the  manor  only ;  that  \d.  per 
ton  on  iron  ore  would  be  a  reasonable  duty;  and  that 
the  plaintiff  was  therefore  entitled  only  to  the  sum 
of  8/.     The  Judge  thereupon  directed  a  verdict  to  be 

(a)  Brune  v.  Thompson,  S  Q.  B,  789 ;  and  Same  v.  5!iim^,   Cor.  j* 
Mtarth.  34. 
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entered  for  that  amount  on  the  count  for  the  port  duty,  Qiuen^t  Bench, 

184>S 
with  liberty  to  move  to  enter  a  verdict  for  the  defendant  *___ 

if  the  Court  should  be  of  opinion  that  the  finding  of  the        Bruhe 

jury  entitled  him  to  it*     In  the  following  term,  Thompiok. 

Erie  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial,  on  the  grounds  that  the 
evidence  entitled  the  plaintiff  to  a  verdict  for  3d.  per 
ton  or  nothing;  that,  if  Sd.  was  unreasonable,  the  ver- 
dict was  for  the  defendant;  that  a  grant  from  the 
Crown  could  not,  under  the  circumstances,  be  presumed, 
especially  such  a  grant  as  was  suggested  by  the  Judge ; 
and  that,  at  all  events,  the  plaintiff  was  bound  to  take 
his  verdict  on  the  last  count  for  tolls  generally,  on 
which  count  money  had  been  paid  into  court  more  than 
sufficient  to  cover  the  amount  awarded  by  the  jury. 
On  this  last  point  he  cited  Early  v.  Bowman  (a),  Ken- 
nedy V.  Withers  (6),  and  Churchill  v.  Day  (c). 

Sir  W.  TV.  Toilette  Solicitor  General,  Crawder  and 
Butt  now  shewed  cause  [(i\  The  plaintiff  claimed  rea- 
sonable toll  on  all  articles.  As  to  all  ores  but  iron,  the 
reasonableness  of  Se/.  a  ton  was  proved  by  long  ac- 
quiescence and  payment.  Iron  ore  was  a  recent  export ; 
and  the  amount  of  toll  was  therefore  subject  to  the  opi- 
nion of  the  jury  as  to  the  reasonableness.  They  would 
look  to  the  nature  of  the  article,  the  duty  upon  similar 
articles,  the  extent  of  accommodation  afforded  by  the 
port,  the  date  of  the  grant,  and  other  circumstances. 
The  same  mode  of  ascertaining  the  reasonableness  of  a 
duty  on  new  imports  was  adopted  at  Liverpool^  and  was 

(a)  1  B,  §•  Ad.  889.       (Jb)  Z  B,  ^  A<L  767.       (r)  3  Man,  ^  Ry,  71. 
(f/)  The  case  was  argued  on  April  27tl)  and  A/ay  1st. 
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established  by  a  verdict  in  a  case  tried  (a)  before  Lord 
Dentnan  C.  J.,  in  which  a  bill  of  exceptions  was  ten- 
dered, but  eventually  abandoned.  [Lord  Denman  C.  J. 
This  would  be  a  difficult  question  for  a  jury,  and  still 
more  for  a  judge.]  Not  more  so  than  to  ascertain  what 
shall  be  a  reasonable  market  toll ;  yet  it  was  decided  in 
Corporation  qfStainford  v.  Paitlett  {b\  affirmed  on  error, 
that  a  general  grant  of  a  market  toll  is  legal,  and  the 
Court  clearly  thought  that  the  reasonableness  of  the 
amount  was  for  the  determination  of  a  jury.  A  distinc- 
tion was  indeed  suggested  in  Rex  v.  Corporation  of 
Maidenhead  {c)  between  a  market  toll  and  a  toll  against 
common  right,  as  a  toll  thorough  ;  but  a  port  toll  is  not 
against  common  right.  This  is  pointed  out  in  War^ 
ren  v.  Prideaux  [d)^  and  shews  the  distinction.  There  is 
a  consideration,  namely,  the  dedication  of  the  port, 
and  the  appropriation  of  the  soil  of  it  to  the  pur- 
pose of  shelter  and  protection.  That  no  other  con- 
sideration is  necessary  is  a  doctrine  now  established; 
Mayor  Sfc.  of  London  v.  Hunt  (^),  Crispe  v.  Belwood  (g), 
Mentor  of  Yarmouth  v.  Eaton  (A).  In  Jenkins  v.  Harvey  («) 
all  the  authorities  are  collected.  A  toll  for  passing  along  a 
highway,  or  navigating  the  sea,  would  be  a  toll  .thorough: 
but  that  user  is  a  very  different  thing  from  using  the 
port  of  a  subject  as  a  place  of  export,  import  or  refuge. 
Even  if  the  grant  had  specified  the  toll,  its  reasonableness 

(a)  The  Mayor,  ^c.  of  Liverpool  v.  BoUon  (tried  at  Westminster^  Fe- 
bruary 14th,  1843),  of  which  there  is  a  note  in  Report  of  the  Proceedings 
^the  associated  Merchants  qf  Liverpool,  ffc,  Svo,  London,  1835. 

(6)  I  C.^J,  57.  Affirmed  on  error,  Pawlett  v.  Corporation  of  Stamford, 
ICiJ.  400.  S,  (7.  1  Tyrwh.  291.   See  Wright  ▼.  Bruister,  4 B:^  Ad.l\6. 

(c)  Palm,  76.  84.,  cited  in  the  judgment  in  Corporation  of  Stamford  v. 
Pawlett,  I  C.  ^  J.  74.     The  distinction  is  made  by  counsel  in  argument. 

(d)  1  Mod,  104.  (e)  3  Lev,  37. 

(g)  3  Lev,  424.  (A)  3  Burr,  1402.  1406. 

(i)  1  C.  Jf.  t*  jR.  877.,  2  C.  J/.  ^  R.  393.    S,  C,  5  Tyrwh,  326.  871. 
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could  not  be  withdrawn  from  a  jury,  as  was  observed  by  Quten^s  Bendu 

1843 
the  Court  in  Corporation  qfStamfoid  v.  Pawlelt  {a) :  and * 

this  inconvenience  would  have  further  resulted,  that,  if  Brum* 
the  jury  had  found  it  unreasonable,  the  toll  would  have  THoimoii. 
been  wholly  void,  and  the  port  or  market  free;  2  Inst. 
220.  A  port  duty  is  denied  to  be  against  common  right 
by  Alderson  B.  in  Jenkins  v.  Harvey  {b) ;  and,  on  prin- 
ciple, it  is  in  the  nature  of  a  toll  traverse,  as  appears 
by  the  description  of  such  petty  customs  and  their  pre- 
sumed origin  in  Hale^  De  Portibus  Maris^  p.  73.  Lord 
Fabnoiiih  v.  George  {c)  also  illustrates  the  nature  of  tolls 
traverse.  As  to  the  non-production  of  the  grant  sup- 
posed to  have  been  given  in  evidence  on  the  former 
trial,  the  plaintiff  might  rely  upon  user,  and  leave  the 
jury  to  presume  from  it  a  sufficient  grant,  or  to  fihd  a 
title  by  prescription. 

As  to  the  payment  of  money  into  court.  Early  v.  Bow^ 
man  (d),  Kennedy  v.  Withers  {e)  and  Churchill  v.  Day  (g) 
were  decided  before  the  new  rules  of  pleading,  and  are 
therefore  not  applicable.  The  plaintiff  and  defendant 
both  evidently  went  down  to  try  whether  the  plaintiff 
was  entitled  to  a  port  toll  or  to  a  toll  in  respect  of  his 
manor.  The  plea  of  payment  into  Court  admitted  a 
right  to  the  latter,  but  was  made  expressly  inapplicable 
to  the  former ;  the  second  plea  denied  the  right  to  port 
toll ;  and  the  defendant  cannot  now  say  that  he  always 
meant  to  admit  a  port  toll  to  be  due.  In  the  cases  relied 
upon  by  the  defendant  there  was  only  one  cause  of 
action  in  evidence.  Here  a  manor  duty  was  admitted 
to  be  due  on  the  pleadings ;  and  a  further  question  arose 
as  to  the  existence  and  reasonableness  of  the  port  duty. 

(o)  IC,8^J.  81.,  (6)  IC.M,^  R,  895.   5  T^noh.  3iA. 

(c)  5  Bing.  286.  (d)  1  /?.  ^  Ad.  889. 

(tf)  3  B,^  A(L  767.  (g)  S  Matu  tj-  ity.  71. 
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Erlcy  Smirkc  and  Montague  Smithy  contra.  The  only 
toll  demanded  before  trial  or  set  up  at  the  trial  was  one 
of  Sd.  per  ton  on  all  ore*  If  that  was  unreasonable^ 
and  therefore  illegal,  no  title  to  any  other  was  shewn. 
The  plaintiff's  title  appeared  to  be  derived  under  a 
grant  from  the  Crown,  which  was  withheld  from  the 
jury*  It  was  said  that  the  defendant  might  as  easily 
have  obtained  access  to  the  record  of  such  a  grant,  and 
produced  it  in  evidence,  as  the  plaintiff:  but  it  was  the 
plaintiff's  duty  to  produce  it  in  order  to  make  out  bis 
title;  and  he  could  not  rely  on  mere  user  and  prescription 
where  the  evidence  shewed  that  another  and  different  title 
was  purposely  concealed.  Besides,  the  plaintiff  claimed 
under  Pope ;  and  no  conveyance  subsequent  to  that  from 
the  Crown  was  accessible  to  the  defendant.  The  de» 
fendant's  objection  was  that  Pope  had  no  port  duties  to 
convey  to  the  plaintiffs  ancestor.  Of  what  avail,  then, 
could  it  have  been  for  the  defendant  to  prove  a  grant 
from  the  Crown  to  Pope  which  did  not  contain  such 
duties  ?  The  plaintiff  would,  of  course,  deny  that  to 
be  the  grant  under  which  he  claimed.  Then  the  jury 
were  told  by  the  Judge  that  the  original  grant  of  the 
frauchise  may  have  given  a  reasonable  toll  without 
specifying  the  precise  amoimt,  and  that  user  may  have 
ascertained  the  amount  at  3d.  But,  first,  the  jury  have 
negatived  the  amount  claimed  by  finding  it  to  be  un- 
reasonable; therefore  there  has  been  no  legal  user  to 
ascertain  the  undefined  amount ;  and  the  claim  is  un- 
supported by  any  evidence.  Secondly,  no  such  general 
grant  of  a  port  duty  can  be  presumed ;  nor,  if  made, 
would  it  be  legal.  The  duty  was  one  of  a  great  number 
of  duties  claimed  on  every  kind  of  export  and  import. 
They  were  not  confined  to  goods  shipped  from  the  plain- 
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tifTs  land  or  soil,  but  charged  on  all  goods  passing  in   Queen's  Bench. 

vessels  up  or  down  a  public  navigable  river  within  cer-  . '____ 

tain  limitSy  independent  of  his  land,  and  included  in  the        Brunb 
bounds  of  a  public  port.     This  comes  within  the  de-      Thompiok. 
scription  of  a  toll  thorough.     It  is  a  charge  on  the  sub- 
ject for  navigating  an  arm  of  the  sea  and  using  one  of 
the  ostia  regni,  and  is  therefore  classed  among  the  tolls 
thorough  in  Conu  Dig,  Toll^  (C).     The  distinction  taken 
by   counsel   in  Rex  v.  Corporation  of  Maidenhead  {a) 
is  adopted  by  the  Court  of  Exchequer  in  Corporation 
of  Stamford  v.  Pawlett  (i),  and  is  consistent  with  reason. 
Mayor  of  Yarmouth  v.  Eaton  (c)  and  Jenkins  v.  Harvey  {d) 
are  decisions  which,  though  perhaps  unexceptionable  in 
themselves,  contain  some  extrajudicial  opinions  of  very 
questionable  authority.    In  the  first  the  declaration  was 
held  to  contain  a  sufficient  averment  of  theplaintifPs  title 
to  a  port  duty   without  stating  the  consideration;   but 
the  doctrine  there  held  by  Wilmot  J.,  that  a  prescription 
for  a  port  duty  is  good  without  stating  consideration  or 
ownership  of  the  port  or  manor,  merely  because  the 
Crown  might  first  create  and  then  grant  it,  is  an  assump- 
tion capable  of  supporting  any  toll  thorough  whatever. 
So,  as  to  Jenkins  v.  Harvey  (d),  it  may  well  be  that  a  fee 
may  be  annexed  by  the  Crown  at  this  day  to  an  office  of 
a  public  and  useful  nature;  but  it  is  very  doubtful  whether 
the  Crown  could  lay  duties  on  all  mariner  of  goods  im- 
ported into  a  new  port,  as  seems  to  be  there  assumed ; 
and  it  is  not  a  satisfactory  doctrine  that  juries  are  bound 
to  presume  an  immemorial  right  where  there  has  been 

(o)  Pdm.  84.  (6)  \C.iJ.  74. 

(c)  3  Burr.  1402. 

(d)  IC.M.^  R,  877.    2  C.  AT.  j-  R.  393.    S.  C.  5  Tjprwh.  326.  871. 
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BwwB  to  satisfy  a  jury.]  The  recital  of  stat,  12  C  2.  c.  4, 
TmntnoK.  $•  6.  shews  that  consent  of  parliament  is  necessary  to 
create  port  duties.  There  are  indeed  precedents  of 
grants  by  the  Crown  of  small  specified  duties  on  certain 
articles,  for  the  maintenance  or  repair  of  ports,  wharfs 
and  quays,  of  which  Hale  gives  instances  (b) ;  but  the 
**  particular  sums  "  have  been  always  expressed  **  in  the 
patent ; ''  and  no  grant  or  patent  can  be  shewn  that  pro- 
fesses to  give  the  subject  a  right  to  levy  undefined  duties 
on  all  exports  and  imports,  subject  to  no  check  but  the 
accidental  ophiion  of  a  jury  impannelled  in  a  cause,  whose 
notions  of  reasonableness  will  vary  with  times  and  circum- 
stances. The  reasonableness  is  considered  by  Lord  Coke 
as  a  question  for  the  judges,  2  Inst.  222. :  and  it  seems 
the  sum  ought  to  be  so  small  that  it  cannot  possibly 
operate  as  a  check  to  commerce  in  any  article  liable  to 
it,  instead  of  being,  as  in  the  present  case,  a  very  heavy 
burden  (c).  Wherever  a  toll  has  been  claimed  on  mere 
evidence  of  user,  it  has  always  been  assumed  that  uni- 
formity of  user  was  essential,  as  in  Lowden  v.  Hierons  (d) 
and  The  Mayor  of  Truro  v.  Reynolds  {e) ;  which  doc- 
trine necessarily  excludes  the  notion  of  a  power  in 
the  jury  to  reduce  the  amount  to  a  sum  which  was 
never  in  fact  received.  As  to  The  Mayor^  Sfc.  of 
Liverpool  v.  Bolton {g\  the  duties  there  had,  in  fact,, 
been  indirectly  recognised  by  repeated  statutes;  but  the 

(o)  I  C.  ilf.  4*  R.  894.    5  Tyr.  342. 
(6)  De  Portibus  Maris,  p.  78. 

(c)  See  cases  cited  Com,  Dig,  Market  (F  1.). 

(d)  2  B.  Moore,  102.  (e)  8  Bmg.  275. 
(g)  Ant^  p.  546.,  note  (a). 
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case  is,  at  all  events,  of  no  value,  for  it  ended  in  a  re-  QueenU  Bench. 

duction  of  the  duties,  and  the  bill  of  exceptions  was  * 

dropped  (a).   In  some  other  instances,  as  that  of  Bristol^        B»uhe 
where  general  ad  valorem  duties  are  taken  by  prescrip-     Thompiov; 
tion,  it  has  been  found  necessary  to  confirm  them  by 
statute. 

With  respect  to  the  point  of  pleading,  it  is  certain 
that  the  plaintiff  might  have  recovered  his  whole  de- 
mand on  the  last  count  for  tolls  in  general,  on  which 
money  is  paid  into  Court.  If  so,  he  cannot  now  elect 
to  enter  a  verdict  on  the  first  count,  and  is  bound,  ac- 
cording to  Early  v.  Bowman  (b)  and  ChurchiU  v.  Day  (c), 
to  take  it  on  the  last;  otherwise  the  defendant  will  lose 
the  advantage  to  which  he  is  entitled.  Under  such  cir- 
cumstances, ^'  it  would  be  dangerous,"  as  Lord  TV^i- 
terden  said  in  ChurchiU  v.  Day  (c),  that  *'  the  effect  of 
the  payment  should  be  defeated  "  because  another  count 
<*  more  accurately  applicable  to  the  plaintiflfs  cause  of 
action"  is  found  in  the  declaration.  It  is  true  that. the 
whole  struggle  at  the  trial  was  as  to  the  ownership  of 
the  port,  and  that  the  defendant  purposely  avoided  ad- 
mitting such  ownership  by  confining  his  first  plea  to  the 
other  counts ;  but  that  does  not  affect  his  right  to  require 
the  plaintiff  to  take  his  verdict  on  the  count  for  tolls  and 
dues  generally.  There  were  no  other  dues  claimed  by 
the  plaintiff.  The  case  is  stronger  than  those  cited ;  for 
there,  though  no  proof  was  offered  of  any  accounting, 
the  plaintiff  was  held  entitled  to  a  verdict  only  upon  a 
count  on  an  account  stated,  on  which  money  had  been 
paid   into   Court.      The  new   rules   of  pleading  hare 

(a)  This  appears  by  the  report  cited,  ant^,  p.  546.|  note  (a). 
(6)  1  B,  i  Ad,  889.  (c)  3  AT.  ^  By,  71. 
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indeed  altered  the  mode  of  paying  money  into  court, 
but  not  the  effect  of  it 

Lord  Denman  C.  J.  I  feel  no  doubt  on  the  last 
point;  and  it  is  only  by  importing  technical  reasons 
that  any  can  be  raised.  Both  parties  went  down  to  try 
whether  the  defendant  was  liable  to  a  port  duty  or  to  a 
manor  toll)  and  the  plea  of  payment  cannot  be  taken 
upon  this  record  to  apply  to  a  port  duty. 

With  respect  to  the  principal  point,  there  ought  to 
be  a  new  trial.  We  think  the  jury  could  not  pro- 
perly be  told  that  they  might  presume  a  grant  where 
the  plaintiff  refused  to  produce  it,  especially  a  grant 
of  a  toll  of  unreasonable  amount.  This  would  be 
pressing  the  doctrine  in  Jenkins  v.  Harvey  {a)  too  far. 
The  doctrine  held  in  that  case  is  not  indeed  altogether 
satisfactory ;  and  any  person  affected  by  it  ought  to  have 
an  opportunity  of  tendering  a  bill  of  exceptions.  We 
also  think  it  open  to  question  whether  the  Crown  can 
grant  a  right  of  taking  toll  indefinitely  throughout  a 
port  beyond  the  limits  of  the  grantee's  land,  and  where 
the  grantee  may  not  even  have  it  in  his  power  to  do 
repairs.  The  question,  too,  as  to  the  legality  of  ap- 
plying ancient  port  duties  to  new  objects  of  commerce, 
raised  in  the  Liverpool  case  but  not  decided,  is  proper 
to  be  considered. 


Patteson  J.  As  to  the  point  on  the  plea  of  payment, 
it  is  really  very  clear.  Since  the  late  rules  of  pleading, 
the  point  in  Early  v.  Bowman  {b)  cannot  arise.  It  was 
an  action  by  payee  against  acceptor,  with  a  count  on  an 

(a)  1  C.  AT.  4-  R,  877.     2  C  J/.  (•  /?.  393.     S.  C  5  T^trA.  326.  871. 
(6)  \  B.  i  Ad,  889. 
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account  stated.     The  plea  to  the  first  count  would  now  (iueen*$  ^ench, 

184-3 
be  "  Non  accepit ; "  and,  if  a  distinct  issue  were  joined  1_ 

on   it,  the  jury   must  find  for  the  plaintiff  if  the  ac-        Buum 

ceptance  were  proved.     The  defendant  could  not  insist     Thommow. 

on  a  nonsuit,  or  a  verdict  for  himself  on  tliat  count, 

merely  because  he  had  paid  money  into  court  on  the 

second  count      Under  the  old  practice,   there  was  a 

plea  of  the  general  issue,  on  which  the  plaintiff  would 

be  nonsuited  if  the  payment  into  court  covered   the 

demand.      Here  the   liability   to  a   port  duty,   which 

was  the  only  real  question  in  the  cause,  was  denied,  and 

found  by  the  jury ;  the  plaintiff  is  therefore  entitled  to 

a  verdict  on  the  first  count. 

Williams  J.  concurred. 

Rule  absolute  for  a  new  truil. 


D 


Usher  against  Walters,  Esquire.  ^i^gsth 

• 

EBT.    The  first  count  charged  that,  whereas  here-  piiiniiff  de- 
tofore,  to  wit  &c.,  a  fi.  fa.  issued  out  of  this  court,  against  the 
directed  to  the  sheriff  of  Gloucester,  commanding  the  Sl^f  Jif^lISflTt* 
sheriff  to  levy  of  the  goods  and  chattels  of  the  now  |JJ^»J^  «j[*<^»*- 
plaintiffa  debt  of  7/.  135.,  which  Joseph  Hay  don  had  re-  •i^'n»^P|f'°- 
covered  against  the  now  plaintiff,  as  also  5/.  95.  awarded  sum  of  money 

named,  includ- 
ing sums  named 
severally  for  expenses  and  landlord's  rent ;  and  that,  contrary  to  the  form  of  the  statutes, 
he  took  of  plaintiff  more  consideration  and  recompence  than  by  the  statutes  is  allowed,  that 
is  to  say,  10/.  4«.  6(2.,  when  by  the  statutes  there  were  allowed  only  &c.  (naming  the  several 
sums),  being  at  tlie  rates  severally  named  for  poundage,  for  the  warrant,  for  executing  the 
warrant,  for  the  man  left  in  possession  during  a  time  named,  for  tlie  sale,  and  for  the  cer- 
tificate thereof,  the  excess  being  4/.  7ff.  9d.,  whereby,  and  by  force  of  the  statute,  an  action 
accrued  to  plaintiflT  to  demand  &c.,  treble  such  excess. 

Quare,  whether,  since  stat.  7  fT.  4.  &  1  Vtct,  c,  55.,  the  action  for  treble  the  excess,  on 
Stat.  29  Eliz.  c,  4.  s.  1.,  can  be  maintained  ?     Assuming  tliat  it  could, 

Held,  on  special  demurrer,  that  this  declaration  was  Inui  for  not  shewing  how  the  several 
sums  fvbich  could  legally  be  taken  were  fixed,  and  of  what  items  the  excess  was  made  up. 
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r^btme  rr.     to  Haydon  for  damages  by  reason  of  detaining  the  debt, 

'___^  and  costs  and  charges,  with  interest,  &c^  making  to- 

Umn  gether  the  sum  of  1 S^  2s. ;  which  writ  afterwards,  and 
before  the  delivery  thereof  to  the  sheriff,  to  wit  on  &a, 
was  indorsed  to  kry  the  whole,  with  5s.  for  writ,  be- 
sides Sec ;  and  which  writ,  so  indorsed,  afterwards,  to 
wit  on  hc^  was  delivered  to  defendant^  who  then,  and 
from  thenceforth  nnti),  and  at  and  after,  the  committing 
ftc.,  was  sheriff  of  GUmcesienkire^  to  be  executed ;  by 
virtue  of  which  said  writ  defendant,  so  being  sheriff  Ste., 
afterwards,  to  wit  on  Stc,  seized  and  took  in  execatimi 
divers  growing  crops,  goods  and  chattels  of  the  noir 
plaintiff,  of  great  value,  to  wit  of  the  value  of  6OI.9 
and  then  levied  thereout  a  certain  sum  of  money,  to 
wit  26/.  35.  9d,  and  no  more,  that  is  to  say  the  moneys 
mentioned  in  the  said  writ  and  directed  to  be  levied  as 
aforesaid,  the  said  sum  of  5s.  for  the  said  writ,  the  sum 
of  ?/•  paid  by  the  said  Joseph  Haydon  for  rent  before  the 
removal  of  the  said  growing  crops,  goods  and  chattels, 
and  the  sum  of  5/.  I6s.  9d.  for  poundage  fees  and  ex- 
pences  of  execution  as  hereinafter  mentioned :  yet  de- 
fendant, so  being  sheriff  &c.,  not  regarding  the  form 
of  the  statutes  in  such  case  made,  but  contriving  to 
injure  plaintiff  by  reason  and  under  colour  of  his  office 
as  such  sheriff  and  under  colour  of  the  said  writ,  after- 
wards, and  within  one  year  next  before  the  commence^ 
ment  of  this  suit,  to  wit  on  &c.,  wrongfully,  illegally  and 
oppressively  had,  received  and  took  of  the  now  plaintiff, 
for  serving  and  executing  ihe  said  ^ril,  more  and  other 
consideration  and  recomi>ence  than  by  the  statutes  in 
such  cnse  made  is  allowed ;  that  is  to  sny,  the  sum  of 
10/.  4s.  %d. ;  when,  by  the  statutes  in  such  cnse  made, 
there  was  and  is  allowed  10  the  defendant  in  that  behalf 
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tbe  consideration  and  recompence  following,  and  no  QtMm'«  Jinu*. 

1 04,41 

more  or  other  consideration  or  recompence ;  that  is  to 

lay»  the  sum  of  l^d.  in  the  pound  of  and  for  every  SOi^        VmuM 

that  he  levied,  extended  and  delivered  in  execution  as      Wauim. 

aforesaid,  the  same  amounting  to  a  certain  sum,  to  wit 

IL  Sl  and  no  more ;  for  the  warrant  granted  by  the 

defendant  to  his  officer  upon  the  said  writ  a  certain  sumy 

to  wit  6s.  and  no  more,  the  most  distant  part  of  the  said 

county  of  Gloucester  not  exceeding  fiOO  miles  from 

London ;  for  the  bailiff  executing  the  warrant  on  th« 

said  writ  a  certain  sum,  to  wit  1/.  111. and  no  more 4 

for  the  man  left  in  possession  of  the  said  growing  cropst 

goods  and  chattels,  for  a  certain  time,  to  wit  five  days 

and  no  more,  a  certain  sum,  to  wit  1/.  Bs.  and  no  more  { 

for  the  sale  by  auction  of  the  said  growing  crops,  goods 

and  chattels  a  certain  sum,  to  wit  1/.  6s.  Sd.  and  no  more; 

for  the  certificate  of  sale  to  save  auction  duty  a  certain 

sum,  to  wit  2s.  6d.  and  no  more ;  and  defendant  thereby 

then  had,   received  and   took   a   large   sum,    to  wit 

4fL  7s.  9^.,  over  and  above  the  consideration  and  re* 

compence  allowed  in  that  behalf,  contrary  to  tlie  form 

of  the  statutes  in  such  case  made ;  and  plaintiff  was  and 

is  injured  and  aggrieved  to  the  amount  thereof:  whereby^ 

and  by  force  of  the  statute  in  that  behalf  made,  an  action 

hath  accrued  to  plaintiff  to  demand  and  have  of  and 

from  defendant  the  sum  of  1 3/.  $5.  Sd.,  being  treble  the 

amount  of  the  said  sum  of  47.  7s.  9d.j  parcel  &c. 

Demurrer,  asnigning  the  following  causes,  among 
others.  That  it  is  left  uncertain  what  consideration  and 
recompence  plaintiff  contends  ought  to  have  been  aU 
lowed  to,  and  taken  by,  defendant ;  nor  does  the  count 
shew  any  facts  from  which  it  appears  that  defendant  has 
taken  more  consideration  or  recompence  than  is  by  law 
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allowed.      And  defendant  cannot  take  issue  upon  the 
statements  in  the  count  without  referring  to  the  jury  the 
determination  of  the  question  of  law  whether  defendant 
has  taken  more  than  is  by  law  allowed.  Also  that,  al* 
though  it  is  said  that,  by  the  statutes  in  that  case  made, 
there  was  and  is  allowed  to  the  defendant  in  that  behalf 
the  consideration  and  recompence  thereafter  following 
and  no  more,  that  is  to  say  certain  sums  thereinafter 
specified,  yet  it  is  not  averred  or  shewn  how,  why  or  in 
what  manner  such  sums  and  no   more   were  or  are 
allowed,  nor  whether  under  any  or  what  statute  or  rule 
of  court;  nor  what  fees  were,  at  the  time  of  issuing  the 
fi.  fa.  or  of  delivering  the  same  to  the  sheriff,  or  of 
committing  the  alleged  extortion,  allowed  in  that  behalf 
by  the  officers  or  any  officer  of  the  several  courts  of  law 
at  Westminster^  or  any  of  them,  charged  with  the  duty 
of  taxing  costs  in  such  courts  under  the  sanction  and 
authority  of  the  Judges,  according  to  the  statute  in  such 
case  provided.     Also  that  plaintiff,  instead  of  shewing 
in  the  first  count  that  certain  charges  and  no  more  were 
incurred  in  respect  of  certain  things  done,  and  that  no 
other  things  were  done  for  which  charges  could  lawfully 
be  made,  has  left  it  uncertain  what  charges  were  in  fact 
incurred,  and  what  things  done  and  performed  by  de- 
fendant, and  whether  more  and  other  charges  were  not 
in  fact  incurred,  and  other  things  done,  besides  those 
mentioned,  for  which  defendant  would  be  entitled  to  a 
recompence.     Also  that  it  appears  that  those  sums  were 
not  the  only  legal  allowance.     Also  that  it  is  not  averred 
directly,  or  otherwise  than  by  argument,  that  there  was 
any  sale  by  auction,  or  what  it  produced,  or  that  any 
man  or  men  was  or  were  left  in  possession,  or  how  many 
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or  how  long.     Also  that  the  form  of  action  in  the  said  QveetCt  BemA. 

first  count  is  misconceived.  * 

Joinder  in  demurrer.  Uun* 


J.  W.  Smith  for  the  defendant.  This  action  is  founded 
on  Stat.  99  Eliz.  c.  4.  5.1.,  which  gives  to  the  party 
grieved  treble  damages  against  the  sheriff  for  taking 
"  more  or  other  consideration  or  recompence  ^  for  ex- 
ecuting process  **  than  in  this  present  act  is  and  shall 
be  limited  and  appointed."  The  question  is,  how  this 
statute  is  a£fected  by  stat.  7  ^.  4.  &  1  Vici.  c.  55.  The 
defendant  contends,  first,  that  the  latter  statute  repeals 
the  former:  or,  secondly,  that  at  any  rate  it  confines 
the  former  so  far  as  to  prevent  the  maintenance  of  the 
action  for  treble  damages  in  respect  of  taking  more 
than  mny  be  taken  under  the  later  statute. 

First :  stat.  7  JV.  4.  &  1  Vict.  e.  55.  authorizes  the 
taking  of  fees  different  from  those  limited  by  stat.  29 
Eliz,  c.  4.  So  far,  at  least,  the  later  statute  repeals  the 
earlier  one.  But  the  damages  are  to  be  forfeited,  under 
stat.  29  Eliz.  c.  4.,  by  the  officer  who  shall  *^  do  the  con- 
trary," that  is  the  contrary  of  the  provisions  of  that 
statute.  It  must  be  contended,  on  ihe  other  side,  that 
stat.  7  W.  4.  &  1  Vict.  c.  55.  repeats  the  penalty  clause 
in  stat.  29  £//?.  c.  4. ;  for,  if  not,  it  must  be  said  that 
the  statute  of  Elizabeth  still  makes  a  forfeiture  payable 
for  the  violation  of  its  own  provisions,  namely  for  ex« 
ceeding  that  which  is  now  not  the  sum  limited  by  the 
legislature,  since  the  table  of  fees  to  be  taken  under  stat 
7  IV.  4.  &  1  Vict.  c.  55.  has  been  drawn  up,  and  has 
received  the  sanction  of  the  Judges :  though,  for  the 
purpose  of  the  present  question,  it  is  immaterial  whe* 
ther  stat*  7  ^.  4.  &  1  Vict.  c.  55.  be  considered  as  ac- 
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V€kim4iy,    tually  allowing  certain  fees»  or  as  merely  giving  tbe 
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[ officers  power  to  draw  up  a  scale  which  shall  be  valid 

U«a«K  if  sanctioned  by  the  Judges.  And  the  plaintiGT  shapes 
WALtsM.  his  complaint  on  the  supposition  that  a  reenactment  of 
the  forfeiture  clause  must  be  implied ;  for  the  declara- 
tion avers  that  an  excess  is  taken  ^^  contrary  to  tbe 
form  of  the  statutes:**  and  the  excess  pointed  out  is, 
not  merely  an  excess  above  the  poundage  allowed  by 
Stat  89  Eliz.  e.  ^^  but  an  excess  above  the  fees  which 
may  be  taken  under  stat.  7  ^  4.  &  1  Vict.  e.  55.  If 
the  statute  of  JS/ixa&«/A,  instead  of  giving  treble  damages 
for  an  excess  above  the  poundage  there  limited,  had 
made  it  a  misdemeanour  to  take  more  than  that  pounds 
age,  could  the  defendant,  after  stat  7  ^.  4.  ft  1  VicK 
€.  B8-9  have  been  indicted  for  taking  more  than  that?  In 
Rex  V.  Davis  (a)  it  was  decided  that,  if  a  statute  impose 
a  punishment,  and  a  later  statute  impose  a  milder 
one  for  the  same  ofience,  the  later  statute  virtually 
repeals  the  earlier.  In  Rex  v.  Caior  (b)  the  same 
principle  was  applied  to  a  statute  increasing  punish* 
ment.  Here  the  inconsistency  is  much  stronger ;  for  the 
later  statute  alters  the  corpus  delicti.  In  Rex  v.  The 
Trustees  of  the  Northleach  and  Witney  Roads  [c)  an  act 
of  parliament  gave  a  power  of  inspection  to  all  persons  ; 
later  acts  gave  the  power  to  trustees  or  creditors ;  and 
it  was  held  that  the  later  nets  repealed  the  first,  and  that 
the  power  of  inspection  was  confined  to  trustees  and 
creditors.  In  Paget  v.  F6ley{d)  the  Court  considered  that, 
if  the  limitation  of  actions  imposed  by  stat.  S  &  4  ^.4. 
c.  27.  5.  42.  was  inconsistent  with  that  imposed  by  stat 
S  &  4  ^.  4.  c.  42.  s.  S.,  the  limitation  in  the  latter  was 


(a)  1  i>acA,  O.  C.  S71.  (4th  ed).       (6)  4  Bur.  2026. 
(c)  8B.^Ad.  978.  (tf)  S  Ntw  Co.  079. 
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tliat  wliich  must  prevail.     Many  similar  instances  are  GiMm'«  Amci. 

collected  in  Com^  Dig.  ParliamejUt  (R  9.)-  * 

Secondly:  even  supposing  that  there  is  no  incon-  Umu 
sistency  between  stats.  29  £/».  e.  4.  and  7  ffC  4.  & 
1  Vict.  e.  S5.y  so  that  the  one  does  not  absolutely  repeal 
the  other,  the  latter  statute  at  any  rate  abolishes  the 
penalty  imposed  by  the  former.  It  recites  the  expe* 
diency  of  amending  the  laws  relating  to  the  fees  of 
officers,  of  giving  the  Courts  of  record  at  Wesiminsier  a 
eontroul  over  such  fees,  and  of  providing  a  summary 
remedy  against  officers  taking  greater  fees  than  by  law 
they  are  entitled  to.  The  object  was  to  put  an  *end 
to  vexatious  penal  proceedings:  and,  with  this  view, 
sect.  8  gives  the  Courts  power  to  deal  with  extortion 
in  this  respect  as  a  contempt.  In  Bazing  y.  Skelton  (a) 
it  was  decided  that,  if  two  statutes  impose  different  ob- 
ligations on  statutory  functionaries,  the  privileges  given 
them  by  the  earlier  act  in  respect  of  actions  brought 
for  things  done  under  its  provisions  do  not  apply  to 
actions  brought  for  things  done  under  the  later  act.  In 
Bex  V.  The  Justices  of  SwTey{b)  the  Court  would  not 
extend  a  power  of  appeal  given  by  one  excise  statute  to 
convictions  by  justices  for  offences  committed  under  a 
later  one,  though  the  later  had  a  general  clause  of 
reference  to  all  former  excise  acts,  and  specifically  in- 
corporated the  provisions  of  one,  which  preceded  that 
giving  the  appeal.  The  Court  will  not  be  more  lax  in 
extending  liability  to  penalty  than  in  extending  the 
right  of  appeal.  Stevens  v.  Botkwell  (c)  is  strongly  in 
favour  of  the  defendant  There  it  was  held  that  an 
officer  levying  under  a  levari  facias  for  a  crown  debt 

(a)  5  T.  R,  16.  (6)  2  T.  R.  504. 

(c)  Si?r.  iB.  14S. 

o  o  4 
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ft  vwflfiB^  flOB  wiiL  J»  wppiad,  at  dK 

CQi^  iSP    ttncilHlV'    t&HBIB^  3DV    r™*»ffi-        LAB 

panpor  ffnmftiy  in  j&Lobe*  nam  im  jn  acniiiiBir 
lidHiflC  ffiimmon  ioiK*  ^v  &  tii'wi'wiing  dnr  a 

On  tile  «dier  sde^  Muus  wiH  praiiBbiv  ok  fiaaat 
an  JDoBoes  ▼.  Grapsks  ^^)^  viuxsr  ic  was  odd  diac  i&e 
pminriagg:  siven  lay  isactfS  Ri>t,  clk  miatit  be  rium 
met  die  pmwing  of  -itac.  7  UTi.  -k.  iE  I  Fa±.  c^  JJL  But 
ic  ouy  he  arfmintfdy  iar  :&e  purposes  at  diis  casein  cnoc 
eiie  iftc2er  icaaue  <HmMa?g  die  Caurts  ai  jiLiw  a^ 
<fidniiai  &ei  wxiwitt  caking  ww  die  aicieM 
due  wouui  crease  ao  incanaiscemrv :  vec  ic  woixiii  odc 
fi>Uo«r  dutc  dae  peooi  ciass»  cc  ioc  '2Q  EUsl  c  4. 
remadzui  ca  &cce  a.ier  a  new  nrechcd  cf  pnnwhnwaMt 
koft  been  gms ;  ibr  dsac  wosld  be  nusoosisQeoc 

Fntber,  tbe  pii^mgfg  cogot  to  ksie  liievii  bmr  tfee 
fees,  wbkik  the  tirfetiAinc  ei  sani  co  Eisive  exceeded,  are 
ieeposedy  and  ikov  die  fice  aJiowed  in  each  case  kas 
been  exeeedetL  Oalj  die  a^^regxre  exocis  is  shewn. 
i$Cat«  7  ^.  4.  &  1  Jlk/.  <^  55.  as«igas  no  specific  ifiecs  ; 
it  mere! J  g>^cs  die  taxing  officers  pofver  to  aliov  Sees, 
noder  the  saoctioa  of  the  jod^es ;  sect.  ^  To  vkat 
H  die   attenuon   of  tbe  jorr   to  be  directed,  if  issue 

(•)  4  JC  t  K  977. 
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be  taken  here  on  the  excess  ?    ^<  The  plaintiff,  in  his  Qim»i*«  Mnck. 

184SL 

declaration,  ought  to  aver  every  fact,  without  being  in- 
formed  of  which,  the  Court  cannot  judge  whether  the 
plaintiff  has  cause  of  action;"  Com.  Dig.  Pleader^  (C760* 
Several  instances  are  there  given :  among  others  (in  late 
editions),  Bad/ord  v.  M^Intosk  (a),  a  qui  tarn  action  for 
penalties  on  a  post  horse  act}  27  G.  S.  c.  26.  In  Birch 
V.  Bellafm/  {b)  it  was  said  that  in  pleading  a  will  it 
must  be  shewn  to  have  been  in  writing,  to  satisfy  staU 
32  H.  8.  r.  !•  In  Beak  v.  Tyrrell  (c),  to  a  declaration 
in  trover  for  a  ship,  the  defendant  pleaded  that  he  took 
her  as  a  prize ;  and  it  was  held  that  he  ought  to  shew 
some  special  cause  for  which  she  became  a  prize,  and 
what  court  condemned  her.  The  principle  is  illustrated 
by  Unwin  v.  Wolseley  ((2),  Leoois  v.  Preston  (^),  Lamb  v. 
Mills  (g),  Halsey  v.  Carpenter  (A),  Hume  v.  Ldvcrsidge  (i). 
A  general  plea  that  a  bill  of  exchange  is  not  duly 
stamped  is  ill ;  Harvard  v.  Smith  (Ir). 

It  is  also  an  objection  that  here  the  action,  if  main-- 
tainable  at  all,  should  have  been  in  case  (/)• 


Pashley^  contra.     First,  stat.  29  Eliz,  c  4.  is  not  re- 
pealed by  Stat  7  fT.  4.  &  1  Vict.  c.  55.    Bex  v.  Davis  {mY 
is  inapplicable :  there  the  offence  was  the  same,  but  the 
punishment  changed ;  here  the  defendant  is  contending 
that  the  plaintiff  seeks  to  enforce  the  same  penalty  for  what 

(a)  3  T,  B.  632.  (*)  12  Mod,  540. 

(c)  CaHh.  31.  (d)  1  T.  R.  674. 

(?)  1  Show.  290.  is)  4  Mod.  377,  378. 

(/i)  Cro,  Jac.  359.     See  Evan$  v.  Hulton,  4  M,  4«  G.  945. 
(i)  I  a  ^  M.  332.     S.a  3  Tyrw/L  257. 
(k)  4  Xew  Ca.  684.     See  Lazana  v.  Cowi£,  3Q,  B.  459. 
(/)  This  point  was  not  much  discussed,  not  having  been  mentioiMd  to 
the  margin  of  the  paper  book. 

(m)  1  Leach,  Cr.  C.  271.  (4th  ed.). 
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JWmm  /r.     is  not  the  same  offence.     That  explanation  applies  also 

*_^_  to  Mex  V.  G7/or  (a).     The  only  interpretation  which,  in 

IJMift  these  cases,  could  be  put  on  the  meaning  of  the  legis* 
lature  was  that  the  earlier  statute  was  to  be  repealed, 
because  the  later  statute  was  inconsistent  with  it  But 
here  is  no  inconsistency.  So  in  Rex  ▼•  The  Titttteet  rf 
ike  Narthleaci  and  Witney  Roads  (b)  the  Court  thought 
the  language  of  tlie  two  statutes  inconsistent  In  Paget 
V.  Foley  (e)  the  substantial  ground  of  decision  was,  not 
that  one  statute  repealed  the  other,  but  that  the  two 
might  be  reconciled. 

-Secondly,  the  penalty  is  not  taken  away.  In  Dazing 
V.  Skelion  (d)  it  was  sought  to  enforce  a  privilege  con* 
trary  to  the  common  law,  in  a  case  not  under  the 
statute  giving  the  privilege.  In  Rex  v.  The  Jusfices  of 
Surrey  (e)  the  attempt  was  to  give  an  appeal  where  the 
statute  had  not  given  it;  which  contravened  a  well- 
established  principle ;  Rex  v.  Hanson  {g)j  Regina  v. 
Stock  (h).  Stevens  v.  Rothxeell{i)  decided  only  that  stat. 
29  Eliz.  c.  4.  did  not  apply  to  Crown  debts. 

Davies  v.  Griffiths  (Jc)  has  not  been  distinguished. 
The  Court  there  held  that  stat.  7  ^.  4.  &  1  Vict.  c.  65^ 
did  not  affect  the  rights  of  sheriffs  under  stat.  29  Eliz. 
e.  4f.  I  if  not,  it  cannot  alter  their  liability.  In  Curlewis 
v»  Bird  (/)  Coleridge  J.  said  that  an  action  for  extortion 
might  be  brought,  independently  of  stat.  7  ^.  4.  & 
1  Vict,  c,  55.  Neither  the  enactment  nor  the  preamble 
of  that  statute  shews  any  intention  of  interfering  with 
the  former  act :  and  what  is  intended  is  pointed  to  by 

(a)  4  Bur.  2026.  (6)  5  B,  i  Ad,  97S. 

(c)  2  New  Co.  679.  (rf)  5  T.  B,  \  6. 

(e)  2  7*.  B,  504.  (g)  A  B,  ^  Aid,  519. 

(A)  %  A.i  E.  405.  (i)  3  Br,  j-  B,  143. 

(*)  4  J/,  j-  IT.  377.  (/)  1  D9wL  P.  C  JV.  8,  752.  755. 
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specific'  words.    The  construction  relied  upon  by  the   Qusen^t  Bmck. 

plaintiff  is  warranted  by  the  rules  laid  down  in  Com*  ' 

Dig.  Parliament^  (R  10.),  (R  1 1.)  («).  In  the  argument  Usmw 
of  Bosanquet  Serjt.f  in  Rex  v.  Faunilerqy  {b)j  it  it  shewn  Wauim. 
^^  that  affirmative  words  in  a  statute  do  not  repeal 
any  provisions  in  a  prior  statute  that  can  consist  with 
them:*'  and  this  agrees  with  the  doctrine  in  Gregoijfi 
Case{c)  and  Foster's  Case{d)f  which  is  explained  by 
Bex  V.  St.  Edmund'sj  Salisbury  {e).  In  Davis  v.  Edmofi" 
ion(g)  an  informer  sued,  under  the  provisions  for  re- 
covering penalties  in  stat.  25  O.  S.  r.  80.  ss.  7,  29.,  for  an 
offence  against  the  later  statute  of  37  G.  S.  c»  90.  s.  S0.| 
and  it  was  held  that  the  action  lay,  the  two  statutes 
being  in  pari  materia,  the  regulation  of  the  certificates 

of  attornies. 

Then,  lastly,  the  declaration  sufficiently  shews  that 
the  penalties  have  been  incurred.  The  sums  really  due, 
in  respect  of  each  particular,  are  fully  detailed ;  and  it  is 
shewn  how  much  was  taken.  In  Ashbtfv.  Harris  {h)^ 
that  was  all  that  was  contended  for.  The  sums  really 
due  are  of  course  those  which  have  been  made  so  under 
the  statutable  provisions. 

J.  W.  Smithy  in  reply,  was  stopped  by  the  Court 

Lord  D£NMAN  C.  J.  I  think  there  has  been  a  de- 
cision in  this  Court  to  the  effect  that  a  party,  com- 
plaining of  improper  fees  having  been  taken,  must  state 
what  was  taken  and  what  he  asserts  to  have  been  due  (i), 

(•)  Ste  ib,y  (R  17.).  {b)  2  Bing,  41S.  425. 

(c)  6  Rep,  19  6.  (d)  II  Rep.  56b.  61  a. 

(e)  2  Q.  B.  72.  (g)  S  B.  ^  P.  382. 

(A)  2  M,i  W.  67S. 

(t)  See,  in  C.  P.,  Martin  v.  SiatU,  S  New  Rep,  59*     And  FImn  ▼• 
Prince,  10  A.  $*  E.  494.  498. 
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for  that  the  Court  could  not  take  the  word  of  the  party 
as  to  the  legality  of  the  fees.  Here  stat.  7  FF.  4.  & 
1  VkU  c.  55.  $•  2.  provides  that  the  officers  are  to  allow 
such  fees  as  the  Judges  shall  sanction  as  reasonable. 
On  such  a  table  being  constructed,  the  fees  there  spe« 
cified  become  the  lega]  fees.  What  they  are  should 
appear  by  distinct  averment,  in  order  that  the  Court 
may  see  whether  the  law  has  been  violated. 


Patteson  J.  This  action  is  founded  on  stat  29  EUsu 
c.  4*,  which  relates  only  to  taking  more  than  the  pound- 
age there  limited.  Then  stat.  7  fT.  4.  &  1  Vict.  c.  55. 
s.  2.  makes  lawful  the  taking  such  fees  as  shall  be  al- 
lowed by  the  officers  under  the  sanction  of  the  Judges. 
It  is  now  contended  that,  under  the  power  given  by  the 
earlier  statute,  a  party  may  sue  for  taking  more  fees 
than  are  authorized  under  the  later  statute ;  for,  if  under 
the  later  statute  fees  may  be  taken  which  could  not  be 
taken  under  the  earlier  one,  the  earlier  is  at  least  so 
far  repealed.  The  plaintiiF  then  seeks  to  incorporate 
the  two  statutes.  It  seems  to  me  very  difficult  to  bring 
stat.  29  Eliz.  c.  4.  to  bear  at  all  upon  the  present  state  of 
things.  But,  if  this  can  be  done,  you  must  at  any  rate 
shew  how  the  different  sums  which  might  legally  be 
'  taken  were  ascertained.  That  objection  is  fatal.  It  lay 
on  the  plaintiff  to  shew  what  was  lawful  and  how ;  what 
excess  was  taken  upon  each  fee.  I  cannot  tell  from 
this  declaration  how  the  excess  arises:  a  gross  sum 
only  is  named.  Therefore,  without  saying  whether  or 
not  stat.  29  Eliz.  c,  4.  can  apply  at  all,  I  am  of  opinion 
that  no  cause  of  action  is  sufficiently  shewn,  and  that 
the  plaintiff  cannot  have  judgment  on  this  count. 
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Williams  J.     I  am  of  the  same  opinion.     I  assume,   (tueen*s  Bench, 

1843 
for  the  sake  of  argument,  that  the  later  statute  has  not  * 

repealed  the  earlier.     Then  comes  the  question  whe-        Uihe* 

ther  facts  are  shewn  bringing  the  case  within  the  law,      Wauies. 

so  interpreted.      The  declaration,  in  terms,  proceeds 

on  both  statutes.     It  ought  tlierefore  to  have  pointed 

out  what  was  the  excess  in  respect  of  the  later  statute. 

The  statute  29  Eliz.  c.  4.  itself  suggests  an  argument  to 

that  efiect;  for  it  limits  the  poundage  to  I2d.  in  the 

pound  where  the  sum  levied  does  not  exceed  100/.,  and 

so  on ;  nothing  can  be  more  definite.     But,  if  sect  2 

of  Stat  7  ^.  4  &  1  VicL  c.  55.  was  in  operation  before 

any  scale  was  made,  what  would  the  result  be  ?    That 

the  sheriff  would  be  in  the  dark  as  to  his  right  to  take,  in 

every  case. 

Judgment  for  defendant  {a). 

(o)  CoUridffi  J.  wis  abient. 


«» 
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Ffi^,  Wtub  against  BmCH.  Baronet. 

April  28th.  ^ 

Case  against       tf^  ASE.     The  declaration  charged  that  whereas  plain- 

the  sheriff:  VJ    _,  ^  .  .        ,       ^  r 

The  declaration  tin  heretofore)  to  Wit  on  &c.,  m  the  Court  of  our 

fi.  fa ,  on  a  Lady  the  Queen,  before  the  Queen  herself,  Sec,  recc^ 

<»vcred"by'*'  vcred  against   Thomas  Peak  Pearson  a  debt  of  SitOL, 

p^^^M^edf^^*  and  3/.  105.  for  cosU;  and  thereupon  plaintiff  afterwards, 

was  deh'vered  jq  ^j^  on  &c.,  sued  out  a  fieri  facias,  directed  to  the 

to  defendant, 

who  seised  p.'s  Chancellor  of  the  county  palatine  of  Lancaster^  or  his 

goods,  and  by  . 

sale  thereof       deputy    there,    whereby   the   Queen    commanded  the 

levied  the  sum  •  .       ,  i  •        i         -nr  •         » 

indorsed  on  the  Chancellor  or  his  deputy  that,  by  her  Majesty  a  wnt 

not  render  it  to  Under  the  seal  of  the  said  county  palatine,  to  be  directed 

fit"lS  m'umed  ^^  ^^^  «*»eriff  of  the  said  county  palatine,  he  should 

that  the  goods  command  the  sheriff  that  he  should  cause  to  be  made 

remained  in  his 

hands  for  want    of  the  £;oods  and  chattels  in  his  bailiwick  of  the  said 

of  buyers ;  by 

means  whereof    T.  P,  Pearsotiy  the  Said  debt  and   damages,  together 

plaintiff*  lost 
the  means  of 
obtaining  the 
money  in- 
dorsed. 

Defendant 
pleaded  three 
pleas,  all 
alleging  that 
the  judgment 
was  obtained 
on  a  warrant  of 
attorney,  and 

not  on  a  cognovit  actionem  signed  after  declaration  filed,  nor  in  an  adverse  action.  One 
of  the  pleas  alleged  that  P.  became  a  bankrupt,  and  a  6at  issued  against  him  before  ihe 
sale;  and  that  an  assignee  was  appointed.  Another  pica  alleged  that  plaintiff*  had  notice  of 
the  bankruptcy  before  tlie  sale,  and  defendant  before  the  return ;  and  that  defendant,  in 
his  return,  after  staling  that  the  goods  remained  in  his  hands  for  want  of  buyers,  added 
that  the  assignees  had  claimed  the  goods.  Another  of  the  pleas  alleged  that  the  warrant  of 
attorney  was  given  to  the  plaintiff'  by  way  of  fraudulent  preference. 

On  special  demurrer,  assigning  for  cause  ihat  the  pleas  were  argumentative  traverses  of 
defendant's  being  guilty  of  the  grievances  alleged,  and  omitted 'to  shew  that  plaintiff*  had 
not  sustained,  and  could  nut  possibly  sustain,  damage  : 

Held,  thai  the  pleas  were  all  good,  as  shewing  that  the  plaintiff* had  suffered  no  damage 
by  the  false  return  ;  that  it  was  not  necessary  to  aver  expressly  that  no  damage  could  possi* 
biy  arise ;  and  that  tliey  were  not  argumentative  pleas  of  Not  Guilty,  but  negatived  the 
suggestion  of  damage  arising  upon  the  defendant's  admitted  breach  of  duty. 


with  interest  upon  the  sum  of  270/.,  parcel  of  the  said 
sum  of  540/.,  and  upon  the  sum  of  S/.  105.,  at  the 
rate  &c.,  and  that  he  should  have  that  money,  with  such 
interest  as  aforesaid,  before  our  said  Lady  the  Queen 
at  fVesimifister  immediately  after  the  execution  thereof, 
to  be  rendered  unto  the  plaintiff  for  his  debt  and  da- 


VI.  VICTOftlA.  M7 

maires  and  interest  aforesaid,  and  that  he  should  do  all  (Mrn't  JBtmA. 

1948* 
such  things  as  by  the  statute  &c.  (I8c2  Vict.  c.  110.)  V_ 

he  was  authorized  and  required  to  do  in  that  behalf;  Wrut 
and  in  what  manner  the  said  Chancellor  should  havfl  Bim* 
&c.  (the  Chancellor  to  return  the  manner  of  execution  in 
B.  R.  immediately  after  the  execution,  and  to  have  there 
then  that  writ) :  which  writ  afterwards,  and  before  the 
delivery  thereof  to  the  said  Chancellor,  to  wit  on  flee, 
was  indorsed  to  levy  226/.  2s.  6d.j  and  interest  as  afdre^ 
said,  besides  sheriff's  poundage,  8cc.:  which  writ  was 
afterwards,  to  wit  on  &c.,  delivered  to  the  Chancellor  of 
the  county  palatine :  that  the  said  Chancellor  afterwards^ 
to  wit  on  &c.,  did  by  writ  under  the  seal  of  the  said 
county  palatine,  directed  to  the  said  sheriff,  commlhd 
the  said  sheriff  &c.  (as  in  the  writ  to  the  Chancellor  of 
the  county  palatine),  and  that  the  sheriff  should  have 
that  money,  with  such  interest  as  aforesaid,  before  otir 
said  Lady  the  Queen,  at  Westminster^  immediately  afief 
the  execution  thereof,  to  be  rendered  to  the  plaintiff 
for  his  debt,  damages  and  interest  as  aforesaid,  and 
that  ihe  said  sheriff  should  do  all  such  things  &c. ;  aUd 
what  he  should  do  in  the  premises  he  should  make  known 
to  our  said  Lady  the  Queen  in  her  Chancery  of  Lanca* 
shire ;  and  that  he  should  have  there  then  that  writ  \ 
which  writ  afterwards,  and  before  the  delivery  theredf 
to  the  sheriff,  to  wit  on  &c.,  was  indorsed  to  levy 
276/.  25.  6^.,  with  interest,  besides  sheriffs'  poundage, 
&c. ;  and  which  writ  afterwards,  and  before  the  execu- 
tion thereof,  to  wit  on  &c.,  was  delivered  to  the  now  de- 
fendant, who  then,  and  from  thence  until  and  at  and 
after  the  time  of  the  execution  of  the  said  writ  and  of 
the  making  the  return  to  the  same,  was  sheriff  of  the 
said  county  palatine,   to  be  executed!   by  virtue  of 
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FbAuM  IF.  which  writ  directed  to  the  Chancellor,  and  of  the  writ 

1843* 
,  of  the  Chancellor,  defendant  afterwards,  whilst  the  writ 


Wtub  yfg^  jij  force,  to  wit  on  &c.,  within  his  bailiwick,  seized 
BiEca.  mij  (qq]^  in  execution  divers  goods  and  cliattels  of  the 
said  T,  P.  Pearson  of  great  value,  to  wit  of  the  value  of 
the  moneys  so  indorsed  and  directed  to  be  levied,  and 
then  sold  the]  said  goods  and  chattels,  and  made  and 
levied  thereout  the  said  moneys  so  indorsed  and  directed 
to  be  levied :  yet  defendant,  disr^arding  his  duty  &c, 
and  wrongfully  intending  to  injure  plaintiff,  had  not  the 
said  moneys,  so  made  and  levied,  or  any  part  thereof, 
in  the  said  Court,  to  be  rendered  to  plaintiff  for  his  debt 
&&,  according  to  the  exigency  of  the  writ,  as  defendant 
coold  and  might  and  ought  to  have  done,  before  the 
commencement  of  this  suit,  but  therein  wholly  fiuled 
&C. :  nor  hath  defendant  paid  or  rendered  such  moneys, 
or  any  part  thereof,  to  plaintiff.  And  defendant  after- 
wards, to  wit  on  &C.,  wrongfully,  falsely  and  deceitfully 
returned  to  our  said  Lady  the  Queen  in  Her  Chancery, 
of  Lancashire  aforesaid,  and  to  the  said  Chan&lior, 
upon  the  said  writ  and  mandate,  that  he,  defendant,  by 
virtue  of  tlie  said  writ  to  him  directed  and  delivered, 
had  seized  the  goods  and  chattels  of  T.  P.  Pearson^  and 
that  the  said  goods  and  chattels  remained  in  his  hands 
for  want  of  buyers :  as  by  the  said  writ,  &&,  appears. 
By  means  of  which  premises  plaintiff  hath  been  and  is 
greatly  injured,  and  deprived  of  the  means  of  obtaining 
the  moneys  so  indorsed  and  directed  to  be  levied  as 
aforesaid,  and  which  are  still  wholly  unpaid  :  and  plain- 
tiff is  likelv  to  lose  the  same* 

Plea  4.  That  the  judgment  in  the  declaration  men- 
tioned was  obtained  and  entered  up  in  pursuance  of, 
and  founded  upon,  a  warrant  of  attorney,  before  then. 
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and  before  any  act  of  bankruptcy  by  T.  P.  Pearson  Qumu^m  Bmch. 

committed,  for  that  purpose  made  and  given  by  T»  P.    . 

Pearson,  and  was  not  a  judgment  on  a  cognovit  ac-  Wtui 
tionem,  signed  after  declaration  filed  or  delivered,  nor  a  Biacs. 
judgment  in  any  action  commenced  adversely  (a);  and  the 
writ  in  the  declaration  mentioned  was  issued  upon  the 
judgment  so  obtained  and  entered  ns  aforesaid.  That 
T.  P.  Pearson  was,  before  and  at  the  time  of  issuing  the 
fiat  after  mentioned,  a  trader  Sec,  and,  as  and  being 
such  trader,  to  wit  on  &c.,  became  indebted  &c.  (peti- 
tioning creditor's  debt) :  and  thereupon  T.  P.  Pearson, 
continuing  so  indebted,  before  the  said  sale  of  the  said 
goods  and  chattels  or  of  any  of  them,  to  wit  on  &C., 
became  bankrupt ;  and  afterwards,  and  before  the  said 
sale,  to  wit  on  &c.,  on  the  petition  of  the  said  &c.  (the 
creditor),  the  Lord  Chancellor  issued  his  fiat,  directed 
to  certain  Commissioners  &c.,  as  by  the  said  fiat  duly 
entered  of  record  in  the  Court  of  Bankruptcy,  reference 
being  &c.,  will  fully  appear.  By  virtue  of  which  fiat, 
and  by  force  of  ihe  statutes  &c.  (adjudication  of  bank- 
ruptcy by  the  Commissioners);  and  afterwards,  to  wit 
on  &c.,  the  Commissioners  caused  a  certain  notice  &c. 
(notice  given  for  bonkrupt  to  surrender,  and  for  creditors 
to  prove) :  that  at  the  first  meeting,  to  wit  on  &c.,  John 
Sinclair  Kirkpatrick  was  duly  nominated  and  chosen, 
by  the  major  part  &c.,  to  be  assignee  of  the  estate  and 
effects  of  the  said  2\  P.  Pearson  ;  which  choice  the  Com- 
missioners then  ratified,  and  appointed  J.  S.  Kirkpatrick 
assignee  accordingly.     Verification. 

Demurrer,  assigning  for  cause  that  the  plea  is  bad, 
for  being  an  argumentative  traverse  of  the  defendant's 

• 

(o)  Stat.  1  /F.  4.  c.  7.  .«,  7. 
VOL.  IV.   N.  S.  P  P 
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r«iMM  IV,     having  been  guilty  of  the  grievances  &C.9  and  as  amount* 

*        ing  to  the  plea  of  Not  guilty;  and  for  not  shewing 

Wtub        that  the  plaintiff  has  not  sustained,  and  could  not  pot* 
BiBCB.        tibly  sustain,  any  damage  by  the  grievances  complained 
of.     Joinder  in  demurrer. 

Plea  5  followed  the  fourth  plea  down  to  and  in<* 
eluding  the  allegation  of  Pearson's  bankruptcy;  and 
added:  *^  of  which  the  plaintiff  afterwards,'  and  befi3re 
the  sale  in  the  declaration  mentioned,  and  before  any 
sale  of  the  said  goods  and  chattels  or  of  any  of  thenit 
had  notice."  It  then  alleged  the  fiat  (omitting,  in  the 
reference  to  it,  the  statement  that  it  was  recorded), 
and  followed  the  fourth  plea  to  the  end,  adding :  ^^  Of 
all  which  premises  in  this  plea  mentioned  the  de- 
fendant, before  and  at  the  time  of  making  his  said 
return,  had  notice.  And  the  defendant  further  says 
that  the  return  in  the  declaration  mentioned  was  and 
is  as  follows  (that  is  to  say) :  By  virtue  of  this  writ  to 
me  directed  and  delivered,  I  have  seized  the  goods 
and  chattels  of  the  within  named  Thomas  Peak  Pear^ 
son,  which  said  goods  and  chattels  remain  in  my 
hands  for  want  of  buyers :  and  I  do  certify  that,  the 
said  Thomas  Peak  Pearson  having  become  a  bankrupt, 
the  said  goods  and  chattels  have  been  claimed  by  the 
assignees  of  the  estate  and  effects  of  the  said  Thomas 
Peak  Pearson.  The  answer  of  Sir  Thomas  Birch 
Baronet.  ^' 

Demurrer,    assigning    the    same    causes  as   before. 

Joinder. 

Plea  6.  That  the  judgment  was  obtained  and  entered 
up  in  pursuance  of,  and  founded  upon,  a  warrant  of 
attorney  before  then  for  that  purpose  made  and  given 
by  the  said  T  P.  Pearson  by  way  of  fraudulent  pre- 
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ference  to  the  plain tiif,  and  was  not  a  judgment  on  a  QvieefC$  Bench. 

184S 
cognovit  actionem  &c.  (as  in  the  fourth  plea,  to  the [__ 

end).     Verification.  y^rum 

Demurrer,    assigning   the    same    causes   as  before.        Bxkcr. 

Joinder. 

The  case  was  now  argued  (a). 

Martin  for  the  plaintiff.  No  one  of  the  three  pleas 
demurred  to  answers  the  complaint  in  the  declaration. 
The  declaration  alleges  that  the  defendant  seized  Pear^ 
son^s  goods  under  the  execution,  and  sold  them,  and 
levied  thereout  the  sum  indorsed  on  the  fi.  fa.,  but  had 
not  the  money  in  Court,  and  falsely  returned  that  the 
goods  remained  unsold  for  want  of  buyers.  The 
answer  suggested  is  that,  under  stats.  6  6.  4.  c.  16. 
5. 108.  and  2  &  S  Fief.  c.  29.  5.  ].,  the  assignees  o{ Pear* 
son  were  entitled  to  clahn  the  goods  in  the  sheriff's 
hands.  According  to  the  fourth  plea,  the  fiat  issued 
before  the  sale ;  according  to  the  fifth  plea,  the  plaintiff 
had  notice  of  the  act  of  bankruptcy  before  the  sale ; 
according  to  the  sixth  plea,  there  was  a  fraudulent  pre- 
ference. As,  therefore,  it  appears  by  all  the  three  pleas 
that  the  judgment  was  on  a  warrant  of  attorney,  not  in 
an  adverse  suit  nor  on  a  cognovit  after  declaration 
filed,  the  fourth  and  fifth  pleas  shew  that  the  assignees 
might  claim  the  goods,  if  Whitmorc  v.  Bobertson  (i)  be 
good  law ;  and  the  sixth  plea  shews  the  same,  even  if 
the  authority  of  that  case  were  disputed,  which  the 
plaintiff  does  not  propose  to  do.      But  this  right  of 

(a)  Before  Lord  Denman  C.  J.|  Pattesorif  and  Wil&ami  Js. 

(6)  8  Af.  j-  IT.  46S.  See  Skey  r.  Carter,  on  error,  in  the  Ezdiequer 
Chamber,  II  If.  jf  W^.  571. ;  where  the  decision  in  IFhUmore  t.  Robertson 
was  upheld. 
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Volume  IV.     the  assignees  b  no  answer  to  the  complaint      It  is 
1_    admitted  that  the  defendant  sold,  and   made  a  fclse 


Wt^«        return:  he  has  therefore  committed  a  tort,  and   must 
BiAcu.        answer  at  least  in  nominal  damages.     In  Bales  v.  Wing- 
field  {a)  the  plaintiff  recovered  nominal  damages  against 
the  sheriff,  though  there  was  no  evidence  of  damage, 
becaiise  the  sheriff  had   neglected  his   duty.      [Lord 
Denman  C.J.  The  question  before  us   there  was,  not 
whether  there  could  be  judgment  for  the  plaintiff  where 
there  was  no  damage,  but  whether  the  damages  ought 
to  have  been  more  than  nominal.]      Taunton  J.  refused 
to  nonsuit,  though  no  damage  was  proved.     Barker  v. 
Green  (b)  is  a  decision  to  the  same  effect  in  banc  in  the 
Common  Pleas.     The  debt  still  exists :  and  the  plain- 
tifi^  though  the  goods   may  belong  to  the   assignees, 
might  have  sued  out  a  ca.  sa.  against  Pearson,  if  the  re- 
turn had  stated  the  truth :  but  by  this  return  he  is  com- 
pelled to  wait  till  a  venditioni  exponas.     The  return 
might   have  been  Nulla  bona;    Wintle  y.  Freeman  (c). 
At  any   rate,    the   plea  should   have   shewn   that   no 
damage  can  possibly  accrue  from  the  return,  not  merely 
that  none  has  hitherto  occurred  in  fact.    Further,  the 
pleas,  at  the  utmost^  amount  only  to  an  argumentative 
denial  of  the  charge  in  the  declaration.      If  the  goods 
belong  to  another  party,  so  that  the  defendant  could 
not  apply  the  proceeds  of  the  sale  to  the  execution, 
then  it  is  not  true  that  he  has  raised  by  sale  the  sums 
indorsed  on  the  writ.      The   pleas,   therefore,  do  not 
confess  the  substantial  charge.     In  Drnve  v.  I^inson  {d) 
the  execution  creditor  alleged,  in  his  declaration  against 

(a)  2  AVv.  j-  M,  831.     See  post,  p.  580.,  note  (a). 

(b)  2  Bing.  317.  (c)  II  A.  ^  £,  539. 
(rf)  11  A,  ^£,529. 
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the  sheriff,    that   the  defendant  had   falsely   returned  Qiteen^t  Bench. 

1843* 

Nulla  bona,  having  seized  and  levied  the  moneys  in-  1_ 

eluded  in  the  writ;  to  which  the  defendant  pleaded 
that  the  goods,  having  been  seized  under  plaintiff's  writ 
and  also  an  earlier  writ  at  the  suit  of  jP.,  had  been  sold, 
and  that  the  proceeds  were  insufficient  to  satisfy  JP/s 
execution  :  and  this  plea,  on  special  demurrer,  was  held 
bad,  as  an  argumentative  denial  of  the  levy  of  the 
moneys  included  in  the  writ. 


Crompton  contrsi.  The  formal  objection  is  not 
raised  by  the  grounds  assigned  for  the  demurrer.  It  is 
not  objected  that  there  is  an  argumentative  denial  of  the 
sale,  but  only  that  there  is  an  argumentative  plea  of 
Not  guilty,  that  is,  an  argumentative  denial  of  the  fact  of 
the  return  of  want  of  buyers.  The  gravamen  of  the 
complaint  is,  that  the  defendant  has  not  paid  over  money 
raised  by  the  sale  of  Pearson's  goods.  If  no  goods 
of  Pearson  have  been  sold,  the  complaint  fails ;  if  the 
declaration  had  not  stated  that  the  goods  belonged  to 
Pearson^  it  would  have  been  demurrable*  A  declara- 
tion, complaining  that  the  sheriff,  after  taking  plaintiff's 
debtor  in  execution,  has  permitted  an  escape,  and  falsely 
returned  cepi  corpus  et  j^oroium  habeo^  is  in  substance 
an  action  for  the  escape;  note  (5)  to  Benson  v.  Welby{a). 
"  The  falsehood  of  the  return  is  the  conclusion  of  law, 
if  the  facts  stated  in  the  inducement  are  true :  Not  guilty 
puts  that  fact  in  issue  which  is  wrongful,  if  the  facts 
stated  in  the  inducement  be  true ;  '*  per  Alderson  B.  in 
Lexis  v.  Alcoclcifi).     Here  the  plea  goes  to  the  induce- 


(a)  2  Wmt,  Sound,  155.  (6)  S  AT.  j;  H\  188.  190. 
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FOume  IK     ment|  but  does  not  deny  that  which,  if  the  indacement 

1843. 

'        were  not  met,  would  be  wrongful,  namely  the  adual 

^^"*        return  alleged. 

^'■^^  The  substantial  question  therefore  is  properly  raised, 

namely,  whether  aii  action  lies  for  a  false  return  where 
there  is  no  damage?  In  Dawson  v.  7%^  Sheriffs  cf 
London  {a)  the  plaintiff  declared  that  he  had,  in  a  civil 
action  against  2).,  prosecuted  him,  on  his  non-appearance, 
to  outlawry,  and  sued  out  a  ^ writ  of  capias  utlagatum 
against  him,  with  a  command  to  enquire  and  extend 
&a,  to  which  the  sheriffs  falsely  returned  that  D. 
had  no  goods  in  their  bailiwick;  and  the  declaration 
was  held  bad,  since  the  neglect  was  only  to  the  king's 
loss :  *^  and  though  it  was  pretended  that  the  sheriff 
extending  and  seizing  would  be  a  means  to  enforce  the 
defendant  to  appear  to  the  plaintiff's  action,  the  Court 
said  that  it  was  so  remote  as  not  to  be  considered  ab  a 
ground  to  support  an  action."  In  fVilliams  v.  Mostyn  (&) 
it  was  held  that  no  action  lay  for  an  escape  unless  actual 
damage  were  sustained.  That  was  acted  on  in  Sajidcll  v. 
Wheble  (c),  as  Lord  Denman  C.  J.  points  out  in  Winile 
V.  Freeman  («/).  Litwis  v.  Morland  {e\  especially  the 
judgment  oi  Abbott  3.  there,  confirms  this  view.  In  Bales 
V.  fVingJield  (g)  the  decision  was  merely  that,  if  it  be 
distinctly  proved  that  no  damages  have  accrued,  the 
verdict  cannot  be  for  more  than  nominal  damages :  so 
fisir  as  regards  the  present  question,  there  was  merely  an 
opinion  of  Taunton  J.   at  Nisi   prius,  which  was   not 

(.a)  2  Fent,  84.  89.  (*)  4  M.  ^  )F.  145, 

(c)  10  A.  ^  E.  719.  (d)  n  A.  ^E.  546. 

(e)  2  B,t  Aid,  56,  64.' 

(f )  2  Nev,  $•  Jlf.  831.     See  post,  p.  580.,  note  (a). 
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discussed  in  banc     If  he  ruled  that  an  action  for  a  (^MmV  Smek. 

false  return  can  be  maintained  where  there  is  shewn  to  ^__ 

be  no  damagei  the  ruling  is  contrary  to  law,  and  would  Wtlu 
not  have  been  supported  in  banc,  whatever  the  law  may  Buol 
be  where  nothing  appears  either  way  as  to  damage. 
In  actions  founded  on  contract  the  law  is  otherwise: 
there  nominal  damages  may  be  recovered  for  the  mere 
breach  of  contract^  whether  the  action  be  in  tort  or 
assumpsit;  Marzeiti  v.  Williams  {a).  The  defendant 
here  was  not  bound  to  shew  that  no  damage  could 
accrue :  it  lay  on  the  plaintiff  to  prove  damage*  Where 
the  damage  is  not  the  necessary  result  of  the  facts 
alleged,  the  plaintiff  must  shew  it;  Kendrick  v.  Lo^ 
fnax{b). 

Further,  as  a  return  was  to  be  made  by  the  Chancellor 
of  the  county  palatine,  the  action  does  not  lie,  inasmuch 
as  it  does  not  appear  that  the  Chancellor  had  adopted  the 
defendant's  return ;  and,  till  return  made  by  the  Chan- 
cellor to  this  Court,  it  is  not  made  certain  that  the 
moneys  levied  will  not  be  paid  in.  The  Chancellor 
would  not  be  bound  by  the  sheriff's  return ;  the  sheriff 
himself  was  not ;  Bridges  v.  Walford{c). 

Martin^  in  reply.  The  return  here,  so  far  as  regards 
the  defendant,  is  complete ;  and  he  is  liable  for  it.  In 
Dawson  v.  The  Sheiiffs  of  London  {d)  the  damage  ac- 
crued only  to  the  King ;  and  that  was  the  foundation  of 
the  judgment.     Williams  v.  Mostyn  {e)  was  a  case  of 

(a)  1  B.  ^  Ad,  415.     See  Howell  v.  Young,  5  B.^  C.  S59.  S6«. 
(6)  2  CV.  ^  J.  405.  410.    S.C.Q  Tyrwh,  438.  446. 
(e)  6  M.  ^  S,  42.     See  Jachon  v.  Hilly  10  A.  ^  E,  477. 
(<0  2  Vent.  84.  89.  (0  4  Af .  ^  IT.  145. 
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mesne  process ;  the  object  of  the  process  was  fully  an- 
swered if  the  defendant  was  forthcoming  when  he  was 
to  appear.  That  is  the  ground  upon  which  the  Court 
rest  their  decision  in  Lewis  v.  Morland  (a).  [Patteson  J. 
Suppose  you  strike  out  the  allegation  that  the  goods 
belonged  to  Pearson  ;  do  you  shew  any  cause  of  action  ? 
If  not,  can  the  action  be  merely  for  the  false  return  ? 
Suppose  it  appeared  on  the  record  that  the  money 
levied  had  been  paid  by  the  sheriff  to  the  plaintiff,  but 
that  the  sheriff  had  made  a  false  return,  would  the 
action  have  lain  ?  If  not,  are  not  the  damages  the  gist 
of  this  action  of  tort?]  The  question  of  damages  is  for 
the  jury;  the  precise  nature  of  them  need  not  be  shewn 
on  the  record.  The  gist  of  the  action  is  the  false  re- 
turn. IPaileson  J.  That  is  so  stated  by  Mr.  Itoscoe  (i). 
He  cites  Stoddart  v.  Palmer  (c) ;  but  the  case  does  not 
appear  to  me  to  support  his  position.]  Marzctli  v.  Wil^ 
Uams  {d)  was  framed  in  tort,  as  this  action  is.  [Par/- 
ieson  J.  That  was  aii  action  ex  quasi  contractu.]  The 
mere  possibility  of  damage  is  enough  to  support  an 
action ;  note  (a)  to  p.  427.  in  Marzetti  v.  Williams  (c). 
Whether  damage  be  necessary  in  an  action  for  not 
arresting  was  considered  to  be  doubtful  in  Brown  v. 
Jarvis  {g) ;  but,  at  any  rate,  the  defendant  who  admits 
the  prima  facie  breach  of  duty  must  negative  the  pos- 
sibility of  damage.     That  is  not  done  here. 

Cur.  adv.  vidt. 


(a)  2  2?.  4-  Aid.  56. 

(6)  Digest  of  the  Law  of  Evulence,  ^c.  617.  (6th  ed.) 
(c)  SB.^a  2.  (d)  I  B.^jid.  415. 

(<r)  \  B,^  Ad,  427.,  ciUng  ITeUer  v.  Baker,  2  fTiZf.  4H.  422.     See 
The  Bailiffs  ^c.  of  Tetokesburi/  ▼.  Diston,  6  East,  438. 450.  462,  463. 
(g)  1  M.  i  ir.  704.     S,  a  Tjfrwh,  $•  Gr,  1033. 
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Lord  Denman  C.  J.,  in  the  vacation  after  this  term   ^^V-f*"^* 
{May  17th),  delivered  the  judgment  of  the  Court* 

The  declaration  is  against  the  sheriff  of  Lancashire 
for  falsely  returning  to  a  fi.  fa.  that  he  had  not  sold 
certain  goods  under  an  execution,  but  that  they  still 
remained  in  his  bands  for  want  of  buyers,  when  in  fact 
he  had  sold  them;  by  means  whereof  plaintifF  is  greatly 
injured,  and  deprive<I  of  the  means  of  obtaining  the 
money  indorsed  on  the  writ,  and  is  likely  to  lose  the 
same.. 

The  fourth  plea  alleged  that  the  plaintiff's  judgment 
was  u|>on  n  warrant  of  attorney »  given  by  the  debtor  to 
the  plaintifF  under  circumstances  which,  by  virtue  of  the 
108lh  clause  of  the  Bankrupt  Act  (6  G.  4.  c.  16.),  took 
all  interest  in  the  goods  away  from  the  plaintifF;  and 
shewing,  by  necessary  implication,  that  the  plaintifF  could 
sustain  no  damage  from  the  false  return. 

To  this  there  is  a  special  demurrer,  for  that  the  plea 
is  an  argumentative  traverse  of  the  grievance  stated, 
amounting  to  Not  guilty,  and  bad  for  not  averring  that 
the  plaintifF  had  not,  and  could  not  have,  sustained  any 
damage  from  the  defendant's  false  return.  The  fifth  and 
sixth  pleas  were  to  the  same  efFect,  and  demurred  to  for 
the  same  causes. 

« 

In  the  argument,  the  plea  was  defended  on  the  prin- 
ciple that  this  action  cannot  be  maintained  against  the 
sherifF  for  breach  of  duty,  unless  damage  accrues  thereby 
to  the  plaintifF.  This  principle  has  been  recognised  in 
many  cases,  which  are  all  the  subject  of  comment  in 
Williams  v.  Mostyn  {a) ;  and  it  decided  that  case  in  the 


(a)  41/.$-  r.  145. 
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ntmrn  iK     defendant's  faTOor.    It  does  not  appear  to  have  been 

applied  to  a  false  return ;  but  the  reason  is  the  same ; 

and  so  must  be  the  law. 

Two  cases  cited  were  supposed  to  be  inconsistent  with 
thb  doctrine;  Barter  ▼.  Green  {a)  and  Bales  v.  ffimg^ 
fidd  (6).  In  the  former,  the  Common  Pleas  held  that 
the  Judge  was  right  in  asking  the  jury  whether  the 
plaintiff  had  sustained  damage  from  the  escape,  adding 
that  he  saw  none ;  and  that  the  verdict  ought  to  stand  for 
the  farthing  found  by  the  jury,  because  the  law  would 
presume  some  damage  from  a  breach  of  duty ;  i.  e^  as 
we  conceive,  in  the  absence  of  proof  to  the  contrary. 
But  here  the  contrary  is  averred  and  admitted  by  de-> 
murring.  In  Bal^t  v.  JFing^field  (b)  Taunton  J.  had 
refused  to  nonsuit,  where  an  escape  took  place,  without 
proof  of  actual  loss  to  the  plaintiff,  for  the  same  rea- 
sons, but  directed  a  verdict  for  li.  This  proceeding  was 
questioned  on  motion  for  a  new  trial,  not  by  the  de- 
fendant claiming  a  nonsuit,  but  by  the  plaintiff  claiming 
damages  to  the  whole  extent  of  his  debt,  or  requiring 
the  sheriff  to  discharge  himself.  This  Court,  in  refusing 
a  rule,  merely  expressed  the  opinion  that  the  plaintiff 
was  not  entitled  to  damages  on  that  principle.  But 
Taunton  J.  was  also  right  in  refusing  to  nonsuit,  because 
the  breach  of  duty  affords  presumption  of  some  damage 
to  the  party  who  sets  the  sheriff  in  motion.  The  plain- 
tiff's learned  counsel  argued  that  this  false  return  placed 
him  in  a  worse  condition,  because  it  tied  his  hands  from 
proceeding  till  a  venditioni  exponas  should  be  sued  out 
and  returned.     But  this  may  or  may  not  be  productive 

(o)  2  .Kj^.  317. 

(6)  S  Kev.  i  3C  831.     See  pott,  p.  580.,  note  (a>    ; 
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of  damage:  if  it  is,  the  plaintiff  should  have  stated  it.   QuMn^iBmwh. 
Dawson  v.  The  Sheriffs  of  London  {a)  is  in  point  on  this 
part  of  the  case.   That  action  was  brought  for  neglecting        Wtui 
to  extend  and  seiase  the  goods  of  the  defendant,  who  had        Bzscv. 
been  outlawed :  the  answer  was  that  the  damage  was,  not 
to  the  plaintiff,  but  to  the  King,  to  whom  the  outlaw's    * 
goods  belong.     The  plaintiff  replied  that  the  sheriff  ex- 
tending and  seizing  plaintiff's  goods  would  be  a  means 
to  enforce  the  defendant  to  appear  to  plaintiff's  action : 
but  the  Court  held  that  *^  it  was  so  remote,  as  not  to 
be  considered  as  a  ground  to  support  an  action." 

The  question  then  arises,  whether  the  plea  is  not 
bad  as  an  argumentative  general  issue,  since  a  denial 
of  the  damage  is  a  denial  that  the  defendant  neglected 
his  duty  to  the  plaintiff's  injury,  and  consequently  of 
the  cause  of  action.  The  new  rules  do  not  exactly 
provide  for  actions  of  tort,  where  the  wrong  is  not 
direct  and  of  such  a  nature  as  necessarily  to  injure 
the  plaintiff  in  the  eye  of  the  law,  but  only  does  so 
if  some  special  damage  is  thereby  brought  upon 
him.  One  of  the  examples  of  the  effect  of  plead- 
ing Not  guilty  is  the  action  for  an  escape,  where  that 
plea  is  declared  (b)  to  ^'  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not 
of  the  debt,  judgment,  or  preliminary  proceedings," 
nothing  being  said  as  to  the  injurious  result.  We 
think,  however,  that  the  declaration  is  perfect  in  stating 
such  damage  as  prima  facie  must  be  taken  to  arise  from 
the  default,  and  that  the  defendant  in  bis  plea  correctly 

(a)  2  VcHt.  84.  89. 

(6)  JUg.   Gen,  HU,  4  fT.  4.,  Fieadings  in  paHicuiar  AcHont,  IV.  1., 
5  B,  ^  Ad,  is. 
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In  an  action 
against  the 
sheriff  for  neg- 
ligence  in  exe- 
cuting a  fi.  fa.} 
the  plaintiff 
cannot  recover 
more  than 
nominal  da- 
mages, unless 
he  prove  actual 
damage. 

Whether,  in 
default  of  such 
proof,  even  • 
nominal  da- 
mages can  be 
recovered, 
quttre.     Per 
Taunton  J.  at 
Nisi  prius. 


negatives  that  presumption,  by  alleging  the  contrary 
fact,  which  constitutes  his  defence. 

Judgment  for  defendant  {a). 

(a)  The  following  report  of  Bale$  r.  Winpfield  is  from  the  notes  of  the 
late  R,  V,  Bnrnewalli  Esq. 

Case  against  the  sheriff  for  neglecting  to  sell  under  a  fi.  fa.  issued  at  the 
suit  of  the  present  plaintiff. 

On  the  trial,  before  Taunton  J.,  at  the  Leicestershire  summer  assizes, 
ISSS,  it  appeared  that  the  fi.  fa.  was  on  a  judgment  for  lOQOA,  obtained 
on  a  warrant  of  attorney,  and  was  delivered  to  defendant,  who  was  sheriff, 
and  who  seized  on  the  24th  of  jfprii,  and  advertised  a  sale  for  the  6tli, 
7th  and  8th  of  May,  He  did  not  in  fact  sell  Ull  the  27th  of  May.  Be- 
fore  making  his  return  he  received  notice  that  on  15th  May  a  fiat  in 
bankruptcy  had  issued  against  the  execution  debtor.  Defendant  returned 
tliat,  afler  paying  landlord's  rent,  expenses,  &c.,  he  had  a  sum  in  hand, 
and  that  he  had  received  notice  of  the  fiat  having  issued  on  Mc^  15tb. 
No  act  of  bankruptcy  was  proved.  The  learned  Judge,  being  of  opinion 
that  it  was  not  shewn  that  tlie  delay  had  prejudiced  the  plaintiff,  directed 
a  verdict  for  nominal  damages :  and,  counsel  for  the  defendant  claiming 
a  nonsuit,  leave  was  given  to  him  to  move  for  one. 

Balguy,  for  the  plaintiff,  now  moved  for  a  new  trial,  insisting  that, 
in  consequence  of  defendant's  delay,  the  title  of  the  assignees  had  inter- 
vened (stat  6  G.  4,  c.  16.  ss,  81.  108.),  and  that  the  plaintiff  ought  to 
have  had  a  verdict  for  the  whole  sum  remaining  in  the  defendant's  liands, 

Denman  C.  J.  Whether  the  plaintiff  has  suffered  any  actual  damage 
will  depend  on  the  date  of  the  bankruptcy  itself,  if  there  was  one.  If 
you  claim  real  damages,  you  must  shew  a  state  of  things  from  which  loss 
accrued.  It  only  appears  here  that  the  sheriff  received  notice  of  a  fiat, 
and  retained  tlic  money. 

Parkr  J.  It  certainly  is  the  duty  of  the  sheriff  to  sell  without  un- 
necessary delay.  But,  supposing  that  the  defendant  ought  to  have  sold 
on  the  6th,  7th  and  8th  of  May,  you  cannot  recover  more  than  nominal 
damages  unless  you  shew  actual  damage.  Such  damage  might  be  shewn, 
if  the  sheriff  had  it  in  his  power  to  sell  before  an  act  of  bankruptcy. 
Here  nothing  appears  but  notice  to  the  sheriff  of  a  fiat  within  two  months 
of  the  seizure. 

Pattssok  J.  It  lay  on  tlie  plaintiff  to  shew  the  damage :  but  non 
constat  that  there  was  an  act  of  bankruptcy  afler  the  seizure. 

Taumton  J.     1  took  that  view  of  the  case  at  Nisi  prius :  and  indeed  I 

gave  leave  to  the  defendant's  counsel  to  move  for  a  nonsuit,  upon  his 

contending  that  the  action  could  not  be  maintained  at  all  for  want  of 

proof  of  damage. 

Rule  refused. 
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The  Queen  against  The    Inhabitants   of   St.  Saturday, 

Mary,  Newington. 

^^N  appeal  against  an  order  of  two  justicesj  whereby  By  itat  4& 
Eliza^  lawful  child  of  Mary  Ann  Marks  (late  widow  «.  7]'.,  the  setl 
of  William  Marks) ^  and  Henry  and  Ann^  illegitimate  gfum«te*chil-' 
children  of  M.  A.  Marks,  were  removed  from  the  parish  fhTpa^ng  d^' 
of  Ctidham,  Ketit,  to  the  parish  of  St.  Maty,  Newington,  Jjj®  ^^^"^'^ 
Suirey,  the  sessions  confirmed  the  order  as  to  Henry  and  "ettiement  ao 

^  ^  ^  quired  bjbmar- 

Amij  and  quashed  it  so  far  as  related  to  Eliza,  subject  riage  after  their 
to  the  followmg  case. 

M.  A.  Marks  (now  Skeeie)  was,  on  or  about  SOth  April 
1827,  married  to  William  Marks,  whose  settlement  at 
the  time  of  his  death  (in  or  aboutlSSl)  was  in  the  appel- 
lant  parish.  On  15th  November  1834  she  was  delivered 
of  a  male  bastard  child,  the  said  Henry,  in  the  workhouse 
of  the  appellant  parish.  In  1838  she  was  delivered  of 
another  bastard  child,  the  said  Ann,  in  the  parish  of 
Hayes,  in  Kent.  M.  A.  Marks  gained  no  settlement  in 
her  own  right  after  the  death  of  William  Marks,  up  to 
and  until  26th  August  1838,  when  she  was  married  to 
Samuel  Hemy  Skeete,  her  present  husband,  whose  legal 
settlement  is  in  the  respondent  parish. 

The  question  for  this  Court  was :  Whether  the  two 
children  {Henry  and  Ann)  are  to  have  the  settlement  to 
which  their  mother  was  entitled  immediately  before  her 
second  marriage,  or  to  take  that  which  she  acquired  by 
reason  of  such  second  marriage. 

Erie  and  Deedes  in  support  of  the  order  of  sessions. 
By  stot.  4  &  5  W,  4.  c.  76.  5.  71.,  the  settlement  of  bas- 
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tard  children  is  to  follow  that  of  the  mother  till  they 
attain  the  age  of  sixteen,  &c.,  and  they  are  to  be  part  of 
her  family ;  but  that  must  refer  to  a  settlement  gained 
by  the  mother  in  her  own  right,  not  to  a  settlement  in 
right  of  her  husband,  which,  strictly  speaking,  is  not  her 
settlement,  since  a  feme  covert  can  have  no  settlement 
of  her  ,own.  Sect  57  requires  the  husband  to  maintain 
the  children  which  his  wife  has  borne  before  marriage^ 
whether  legitimate  or  illegitimate,  up  to  the  age  of  six- 
teen,  during  the  life  of  the  wife,  and  makes  them  part 
of  his  family :  but  it  does  not  give  them  a  settlement  in 
the  parish  of  such  husband ;  Rex  v.  IValthamstow  (a), 
Begina  v.  Wendron  (b) ;  in  the  former  of  which  cases 
the  children  were  legitimate,  and  in  the  latter  iUe- 
gitimate.  It  follows  that  the  liability  to  maintain,  and 
the  adoption  into  the  family,  do  not  create  a  settlement. 
And  that  seems  to  be  assumed  in  Lang  v.  Spicer(c). 
There,  and  in  Regina  v.  Wendron  (i),  the  children  were 
born  before  the  passing  of  stat.  4  &  5  ^.  4.  c.  76. ; 
that,  however,  can  make  no  difference  as  to  the  present 
question,  which  is,  whether  the  marriage  of  the  mother 
changed  the  previous  settlement  Sect.  71  operates 
only  so  long  as  the  mother  is  sui  juris:  when  she 
marries,  sect.  57  comes  into  operation.  But  sect  57 
operates  without  a  change  of  settlement  Under  the  old 
law,  also,  the  setdement  of  unemancipated  children 
would  follow  that  of  the  mother,  but  not  after  the 
mother's  marriage,  because  she  then  lost  the  power  of 
acquiring  or  imparting  a  setdement;  Wangford  ▼• 
Brandon  {d) ;  Rex  v.  St,  Giles  in  the  Fields  {e) ;  Berk" 


(a)  eA.iE,  SOI.  (6)  1  A,i  E.  819. 

(c)  I  M.i  W,  1S9.    &  C.  2VrtiiA.  ^  Gr.  358. 
Id)  CnUL  449.  (e)  JBur,  S.  a  ^ 
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hampstead  v.  Si*  Mary  North  Church  (a) ;  Pcmell  J«  in   Qu»»nU  BtndL 

184S 
Cumner  v.  Milton  (i).     By  sect*  57,  on  the  death  of  the  ^__ 

mbther  the  husband's  liability  ceases ;  it  is  scarcely  con* 

sistent  with  this  that  the  children  should  continue  to 

be  a  charge  on  his  parish.      The  words  of  sect.  71  f 

*<  have  and  follow  the  settlement  of  the  mother,"  do  not 

seem  to  carry  the  enactment  farther,  in  reality,  than  the 

word  ^^  have  '*  would  by  itself;  for  that  word  would  make 

the  one  settlement  shift  with  the  other:  only,  lest  it 

should  be  supposed  that  the  settlement  of  the  child  is  to 

be  finally  that  which  the  mother  has  at  the  time  of  its  birth, 

the  word  ^^  follow  *'  is  added.  So  that  it  cannot  be  assumed 

that  the  word  ^'  follow  "  is  inserted  with  a  view  to  the 

possibility  of  the  mother's  marriage :  the  word  points  to 

any  change  of  her  own  settlement,  properly  so  termed, 

not  to  a  settlement,  loosely  so  called,  jure  mariti.     The 

ambiguity  of  sect.  71  is  noticed  in  8  Archbd(Ps  Juitict 

of  the  Peace^  &c.,  300.  (c). 


Thesiger  (with  whom  was  Bodkin)  contr&.  The 
Court  will  adhere  to  the  language  of  the  statute,  even  at 
the  risk  of  partially  counteracting  some  supposed  inten- 
tion  of  the  legislature,  according  to  the  principle  en* 
forced  in  Rex  v.  Barham  {d).  It  is  a  fallacy  to  assume 
that  the  mother's  settlement  can  be  that  only  which 
she  acquires  while  she  is  a  feme  sole.  IPafteson  J. 
JRex  V.  WaUhamstms)(e)  shews  that  legitimate  children 
do  not  gain  the  settlement  which  the  mother  acquires 
by  marrying  afler  their  birth.]  But  it  is  otherwise 
as  to  illegitimate  children,  by  the  express  words  of 
sect.  71 ;   if  sect.  57  and  sect.  71   appear  inconsistent 

(a)  2  Bott.  22.  pi.  51.  (6th  ed.).         (6)  2  SoIJL  528. 

(c)  4th  ed.  (d)  8  .9.  t-  C  99.  104. 

(0  6^.^i?.d0l. 
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iu  their  policy,  the  fault  is  in  the  enactment.  [P/?/- 
teson  J.  The  children  were  illegitimate  in  Regina  v. 
Wendron  {a) ;  but  you  will  distinguish  that  case  on  the 
ground  that  the  children  there  were  born  before  stat. 
^  ii,  5  W.  4.  c.  76.  passed.]  JSect.  71  is  expressly  limited 
to  the  case  of  bastards  born  after  the  passing  of  the  act. 
The  settlement  which  a  woman  acquires  by  marriage  is 
her  own  as  much  as  any  other  settlement ;  she  retains  it 
after  the  husband's  death.  It  cannot  have  been  intended 
that  children  under  the  age  of  sixteen,  but  above  the 
age  of  nurture,  should  be  separated  from  their  mother  as 
soon  as  the  husband  died.  \_Paltesoji  J.  But  you  ad- 
mit that  this  will  be  so  as  to  her  legitimate  children  by  a 
former  marriage ;  so  that  illegitimate  children  will  re- 
main with  the  mother  and  legitimate  children  will  be 
taken  from  her.]  This  is  inconsistent:  but  the  statute 
is  so.  It  is  true  that,  under  the  old  law,  the  rule  was 
that,  if  the  mother  ^^  acquire  a  settlement  by  another 
marriage^  it  is  not  gained  as  the  head  of  a  family,  but 
as  a  subordinate  part  of  some  other,  and  therefore  is 
not  communicated  to  her  former  offspring;"  1  NoL 
P.  L.  808.  (4th  ed.).  Still  the  settlement  so  gained  was 
her  settlement:  and  therefore,  "wherever  the  husband" 
**  has  a  settlement,  that  which  the  wife  had  previous 
to  marriage  is  absolutely  superseded ; "  lb.  p.  291.  Con- 
sequently sect.  71  applies  to  such  a  settlement.  (He 
was  then  stopped.) 


Per  Curiam  {b).    The  words  of  sect.  71  cannot  have 
the  meaning  for  which  the  respondents  contend. 

Order  of  sessions  quashed  as  to  the 
illegitimate  children. 

(a)  1  J.^  E.  819. 

(6)  Lord  Dcnman  C.  J.,  Patteson  and  HllHamf  Js. 
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Breese  against  Jerdein,  Beaumont  and       Mon^mf, 

Bradley. 

TRESPASS  for    assault  and   false   imprisonment  A  notice  of 
action  againtt 

The  three  defendants  pleaded,  severally.    Not  an  officer  of 

...  the  Metropo- 

giiilty,  by  statute.  itan  PoUce, 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  London  lo  6^  4.  c  44. 
sittings  after  Hilmy  term  1842,  it  appeared  that  one  of  ^j^^il^tiiiie 
the  defendants,  Beaumont,  was  an  officer  in  the  Metro-  "^  P^**^  ^ 

the  act  com- 

politan  Police,  and  that  the  act  complained  of  was  com-  plained  or: 
mitted  in  the  course  of  his  employment  in  that  character,  whether  mch 

noticef  ttatinff ' 

It  further  appeared  that  a  notice,  of  whicli  the  following  that «  a  writ  of 
was  a  copy,  had  been  duly  served  upon  each  of  the  |,e  issued 
defendants.  "1^^^^^^' 

«  To  Michael  Jerdein,  WiUiam  Beaumont,  and  John  ^^^^ 
Bradley.  plaintiff  with- 

^  out  probable 

"  You  having,  on  or  about  the  27  th  day  of  May  now  cause,  is  suffi- 

_  cient  notice  of 

last  past,  caused  Daniel  Breese  of  PwUhele,  in  the  county  •«  such  action, 
of  Carnarvon^  gentleman,  to  be  apprehended  and  de-  cause  thereof,** 
tained  in  custody,  without  any  reasonable  or  probable  ][[^e  clause.   ] 
cause  whatsoever,  for  the  space  of  three  hours  then  next 
following,  and  having  afterwards  caused  him  to  be  un- 
lawfully committed  to  a  certain  common  gaol  or  prison 
called  the  Compter,  in  the  city  of  London,  and  to  be 
there  imprisoned,  and  kept  and  detained  in  prison  there, 
without  any  reasonable  or  probable  cause  whatsoever, 
for  a  further  space  of  time,  to  wit  for  the  space  of 
twelve  hours  next  following,   I  do  therefore,   as   the 
attorney  of  and  for  the  said  Daniel  Breese  in  this  behalf, 
hereby  give  you  and  each  of  you  notice,  according  to  the 

VOL.  IV.   N.  S.  QQ 
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Wmmm  /r.    form  of  the  statute  in  such  case  made  and  provided, 
^  that  I  shall,  at  or  soon   after  the  expiration  of  one 


Bbbmi  calendar  month  from  the  time  of  your  being  served  with 
Jiftoinr.  this  notice,  cause  a  writ  of  summons  to  be  issued  out  of 
her  Majesty's  Court  of  Queen's  Bench  against  you,  and 
each  of  you,  at  the  suit  of  the  said  Daniel  Breese^  for 
the  aaid  apprehension,  detention  and  imprisonment,  and 
shall  proceed  against  you,  and  each  of  you,  thereupon, 
according  to  law.  Dated  this  eleventh  day  of  Jfmr, 
1841.     Yours,  &c. 

'<  Bob.  IVynn  WiUiamh 
^  S,  Paper  BuildingSj  Temple^  London, 
**  Attorney  for  the  said  Daniel  Breese.** 
It  was  contended,  for  Beaumont,  that  the  notice  was 
insofficient.    The  Lord  Chief  Justice  reserved  leave  to 
move  for  a  nonsuit  on  this  point;  and  a  verdict  was 
found  for  the  plaintiff  against  all  the  defendants. 

In  Easter  term,  1849,  a  rule  nisi  for  a  new  trial  was 
obtained  by  Piatt  for  the  defendant  Jerdcin  ;  a  rule  nisi 
for  a  verdict  for  Beaumont  or  a  new  trial  was  obtained 
by  Kelly  for  Beaumont ;  and  a  rule  nisi  for  a  nonsuit 
or  new  trial  was  obtained  by  Hill  for  Bradley ;  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against 
evidence,  and  also  that  the  notice  was  insufficient  as  to 
Beaumont  and  Bradley. 

On  a  former  day  in  this  term  (a). 

Ogle  shewed  cause.  The  notice  given  was  sufficient 
against  Beaumont  (&)•  He  was  an  officer  of  the  Metro- 
politan Police :  and  sect.  41  of  stat.  10  G.  4.  c.  44.  (the 

(a)  April  iltJtu  Before  Lord  Denman  C.  J.,  Palleson  and  IFiliiamsJn. 
{b)  Hie  ineufficiency  of  the  noticei  as  against  Dradlty,  was  ultimately 
Ml  imiattd  upoo. 
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Metropolitan  Police  Act)  provides  that,  **  for  the  protec*  QudM*s  jAvhcA. 

tion  of  persons  acting  in  the  execution  of  this  act,"  in  1_ 

the  case  of  ^  all  actions  and  prosecutions  to  be  com-       Bbmis 

menced  against  any  person  for  any  thing  done  in  pur-      Jssvim* 

suanoe  of  this  act,"  '^  notice  in  writing  of  such  action, 

and  of  the  cause  thereof,  shall  be  given  to  the  defendant 

one  Calendar  month  at  least  before  the  commencement 

of  the  action ; "  ^'  and  no  plaintiff  shall  recover  in  any 

such  action  if  tender  of  sufficient  amends  shall  have  been 

made  before  such  action  brought,  or  if  a  sufficient  sum 

of  money  shall  have  been  paid  into  Court  after  such 

action  brought,  by  or  on  behalf  of  the  defendant"   The 

clause  protecting  justices  of  the  peace,  stat«  24  G.  2. 

c.  44.  8. 1.,  is  not  less  strict :  it  directs  that  no  writ,  Sec, 

*^  be  served  on  any  justice  of  the  peace  for  any  thing 

by  him  done  in  the  execution  of  his  office,  until  notice 

in  writing  of  such  intended  writ  or  process  shall  have 

been  delivered  to  him,"  one  calendar  month  before^  **  in 

which  notice  shall  be  clearly  and  explicitly  contained 

the  cause  of  action  which  such  party  hath  or  claimeth 

to  have  against  such  justice  of  the  peace."    The  form  of 

notice  under  stat.  24  G.  2.   c.  44.  s.  1.,  as  given   by 

Tidd^  Practical  Forms^  ch«  I.  s.  2.  (tf ),  f^pears  to  have 

been  closely  followed  in  the  present  case.    In  Lovelace 

V.  Curry  (b)  it  was  held  that  the  notice  under  the  act 

last  mentioned  ought  to  shew  the  form  of  the  intended 

process:  here  that  is  done,  for  the  notice  states  that 

diere  will  be  a  writ  of  summons.     In  Strickland  v. 

Ward  (c)  it  was  held  that,  where  the  notice  was  of  an 

action  on  the  case,  an  action  of  trespass  could  not  be 

supported :  that  was  a  variance;  but  here  no  soch  vari- 

(a)  8th  ed.  (6)  7  T.  R.  631 

(c)  7  T.  S,  63] .  note  (c),  and  &SS,  aote  (a). 
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roitme  IK    ance  is  socgested.  Enough  appears  on  the  notice  to  enable 
1848.  o      1 » 
*        the  magistrate  to  tender  amends :  and  tiiat  is  the  proper 

test  of  the  sufficiency  of  a  notice;  Bobson  y. Spearman  (a). 

Plattf  Kelfyy  HeaUm^  Humfrey^  and  J.  Gray^  contra. 
Stat  10  G.  4.  c.  44«  5.  4K  requires  notice  of  ^  sudi 
action,  and  of  the  cause  thereof."  Many  different  ac* 
tions  might  be  brought  upon  the  cause  described  in  thb 
notice.  The  object  of  the  act  certainly  was  to  enable 
the  officer  to  tender  amends :  but  this  notice  might  ap- 
ply  to  several  different  acts.  The  intended  action  is  not 
specified^  but  only  the  writ  of  summons^  which  gives 
no  information  whatever.  The  defendant  Beaumont  could 
not  learn  from  it  whether  he  was  to  be  sued  in  a  form 
which  made  it  necessary  for  him  to  tender  amends.  At 
leasts  the  notice  should  have  precisely  described  the 
place  where  the  act  complained  of  occurred ;  Martins  Ym 
Upcher  (6). 

Cur.  adv.  tuli* 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

On  the  trial  of  this  action  against  three  persons^ 
for  a  joint  assault  and  false  imprisonment,  a  question 
was  made,  whether  the  notice  to  one  of  them,  lieing  a 
metropolitan  policeman,  was  good.  Stat.  10  G.  4.  r.  44., 
in  sect  41.,  requires  notice  of  the  action  and  cause  of 
action :  the  notice  here  was  only  of  the  intention  to 
issue  a  writ  of  summons  for  the  detention  of  the  plaintiff 
without  reasonable  and  probable  cause  on  or  about  the 
27th  Maj/y    and  his   imprisonment  aflerwards  in  the 

(a)  S  B,i/ild.  493.  495«  (&)  3  Q.  B.  66^2. 
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Compter.     It  was  objected  that  the  writ  of  summons  QueenU  Bench. 

was  improperly  called  an   action,  and  that  the  notice 

did  not  state  the  form  of  the  intended  action ;  that  the       B»»i« 

imprisonment  in  the  Compter  was  not  proved  as  the      JiRoiiir. 

joint  act  of  the  third  party,  and  the  notice  therefore 

bad  as  too  large  (a) ;  and,  lastly,  that  the  want  of  time 

and  place  rendered  the  notice  void,  on  the  authority  of 

Martins  y.  Upcher{b). 

We  give  no  opinion  on  the  first  objection.  We 
think  there  is  nothing  in  the  second,  supposing  the  real 
injury  to  be  truly  described.  The  third,  in  our  opinion, 
ought  to  prevail,  on  the  principle  of  the  case  referred 
to.  The  language  of  statutes  10  G.  4.  r.  44.  and  24  G.  2. 
r.  44.  is  not  precisely  the  same :  but  we  think  the 
meaning  is  substantially  the  same,  and  that  the  same 
effect  must  be  given  to  both,  as  was  done  in  Bennett  v. 
Broughton  before  Lord  Abinger^  cited  in  the  Law 
Jmtrnal  for  1842  (c). 

The  consequence  must  be  a  verdict  for  the  defendant 
Beaumont  (d). 

Rule  absolute  for  entering  a  verdict  for 

Beaumont. 
The  two  other  rules  discharged. 

(a)  The  argument  on  this  point,  and  on  the  eyidence,  is  omitted* 
(6)  3  Q.  B.  662. 

(c)  1 1  Law  J,  (AT.  S.)  Q.  B,  292.     From   77m?  Justice  of  the  Peace, 
vol.  ii.  No.  48.  p.  759.  (a.  n.  1838.)     See  3  Q.  J?.  665. 

(d)  The  remainder  of  the  judgment,  relating  to  the  evidence  in  the 
particular  case,  is  omitted. 
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j^  ^  The  Queen  against  The  Inhabitants  of  Holbbck. 

Cootnctysd.  I^N  appeal  agaiost  an  order  of  justices  removing 

^.  liuiii  aciTe  Thomas  Braysham  and  bis  wife  and  children  from 

four  ynra  in  ^e  township  of  HolbecAf  in  the  borough  of  Leeds  and 

Il^JJhet'^r  county  of  Yorit,  to  the  township  of  Sau/h  Cro$slandj  in 

Pj2^*"iJ?.*"  the  same  county,  the  sessions  quashed  the  order,  subject 

derote  hit  |o  (he  opinion  of  this  Court  upon  a  special  case,  which 

whole  Ume  to  ^       ^                                      r               r                  -^ 

their  bunnesi  .  was  Stated,  in  substance^  as  follows. 

daring  the 

usual  working  The  only  ground  of  appeal  set  forth  by  the  appellants 

are  from  liz  in  their  notice  was :  That  so  much  of  the  examination 

tUl  tizTndbe  ^  ^^  ^he  Said  Thomas  Brar/shaw^  the  pauper,  accompanying 

dln«  and****^  ^^  Order  of  removal,  as  states  that  he  never  did  any 

amst  Mich  ^^  ^  g|^j„  ^  settlement  in  bis  own  right,  is  untrue,  for 

men  as  be  loajr 

work  wiU),  or  (bat  the  said  Thomas  Braushaw  the  pauper  has  in  fact 

are  under  his  ^ 

care;  and  shall  gained  a  Settlement  in  his  own  right  in  your  said  town- 
give  a  just  ac- 
count of  all  ship  o(  Holbeck  by  hiring  and  service,  in  manner  follow- 

his  doings  in  .           ,        . 

such  businen  mg,  that  IS  to  say  : 

quireT^  jf:  That,  by  a  memorandum  or  agreement  in  writing, 

^sid^i^on  bearing  date  Slst  May  1824,  between  James  Fenton 

of  weekly  ^nd    Motthew    Murraij   of  Holbeck    aforesaid,    steam 

wages  to  be 

paid  him  by  F.  engine  makers  and  iron  founders,  of  the  one  part,  and 

and  Af. ;  and 

F.  and  M.,  in  the  said  Thomas  Brayshaw,  therein  described  as  &c,,  of 

of  the  work  the    Other    part,    *Hhe    said    Thomas   Brayshay)   did 

aforwudd,^  thereby  agree  to  work  for  and  serve  diligently  and 

TZX^klj  fe'thfully  the  said  J.  Fenian  and  M.  Murray,  their  exe- 

during  the  first  cutors  and  administrators,  from  the  day  of  the  date 

year&c.  (other  •^ 

rates  for  the  thereof  for  the  term  of  four  years  thence  next  ensuing, 

subsequent  ^        ^                            ... 

years)  in  case  as  their  hired  servant  in  turning  iron  work  or  any  other 

B,  shall  faith-  .            i             .    i               i  .  • 

fully  serve  them  employment  as  an  artisan  they  might  set  him  to;  and 

during  the  said 

term  according  to  the  agreement,  but  not  otherwiie. 
Held,  an  excepttve  hiring. 
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did  promise  to  devote  his  whole  time  and  attention  to  Qmm*$  jhncA. 


184& 


such  business  during  the  usual  working  hours^  whicji 
were  from  six  in  the  morning  until  six  in  the  evening  Tin  Qowr 
when  in  the  shop,  and  from  six  to  six  when  working  Tht  Inbikb. 
out ;  and  also  that  he  would  direct  and  assist  such  men 
as  he  might  work  with  or  were  under  bb  care;  and  also 
that  he  would  give  a  just  account  of  all  his  doings  in 
such  business  whenever  they  required  him ;  and  furtheTi 
that  he  would  not  hold  any  communication  withi  or 
make  known  or  shew  their  plans  or  principlea  of  work- 
ing to,  any  person  in  the  trade ;  in  consideration  of 
weekly  wages  to  be  paid  to  him  by  the  said  J.  Ftnton 
and  M.  Murray^  their  executors  or  administrators :  and 
the  said  J.  Fenton  and  M.  Murray^  in  consideration  of 
the  work  and  service  aforesaid,  did  thereby  promise  and 
agree  to  pay  or  cause  to  be  paid  to  T.  Brayshaw  at 
and  after  the  rate  of  85.  weekly  during  the  first  year^ 
9f.  weekly  during  the  second  year,  lOs.  weekly  during 
the  third  year,  and  1 U.  weekly  during  the  fourth  and 
last  year,  of  the  said  term  of  four  years,  in  case  the  said 
T.  Braysiaw  should  during  the  said  term  fiuthfuUy  serve 
the  said  J.  Fenton  and  M.  Mutray  according  to  the 
true  intent  and  meaning  of  the  said  i^reementf  but  not 
otherwise."  The  notice  then  stated  a  service  to  FerUon 
and  Murray  in  Holbeck  for  one  whole  year  at  the  least 
(viz.  for  four  years)  under  this  hiring,  and  that  the 
pauper  devoted  his  whole  time  to  their  business  and 
service,  and  was  paid  for  all  over  hours  he  work^  for 
them  beyond  the  hours  expressly  stipulated  for  in  the 
said  agreement. 

The  case,  after  stating  the  notice,  went  on,  in  sabstaneet 
as  follows.  The  respondents  objected  to  any  evidence 
being  given  in  support  of  the  above  mentioned  gr0und 
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of  appeal,  on  the  ground  that  the  hiring  stated  therein 
was,  upon  the  face  of  the  agreement  set  forth,  an  ex- 
ceptive hiring.  The  Court  overruled  the  objection,  and 
beard  the  evidence.  The  agreement  was  then  put  in^ 
and  the  service  under  it  proved.  About  eighteen  or 
twenty  years  ago,  the  usual  hours  of  working  in  the 
trade  carried  on  by  Messrs.  Fenton  and  Murray  were 
from  six  in  the  morning  to  seven  at  night:  they  were 
then  altered,  in  consequence  of  a  turn  out  among  the 
workmen, -and  have  since  continued  to  be  from  six  in 
the  morning  till  six  at  night.  Messrs.  Fenton  and 
Murray  exercised  no  controul  over  their  workmen  out 
of  those  hours,  except  as  hereinafter  mentioned.  Some- 
times the  workmen  worked  under  hours  and  were  paid 
at  the  usual  rate  of  their  wages  with  a  proportionate 
deduction  for  short  time.  When  trade  was  brisk,  they 
sometimes  worked  over  hours  at  the  request  of  their 
masters,  and  were  then  paid  for  such  over  time  at  the 
usual  rate  of  their  wages,  without  any  express  fresh 
contract  being  made.  The  workmen  were  generally 
glad  to  do  so,  though  occasionally  some  refused,  and 
the  masters  submitted  to  such  refusal.  No  instance  of 
any  workman's  refusing  to  work  during  over  hours 
when  requested  so  to  work  was  proved  to  have  taken 
place  during  the  four  years  of  Brayshaw^s  service  under 
the  said  agreement.  The  witness  knew  of  no  such  in-» 
stance.  Some  of  the  workmen,  after  their  day's  work 
at  Messrs.  Fenton  and  Murray's  foundry,  did  extra 
hours  work  in  the  same  trade  for  other  masters.  Bray^ 
shaw  himself  sometimes  worked  over  hours  when  re- 
quested on  behalf  of  his  masters  so  to  do,  and  was  in 
such  case  paid  additional  wages.  He  never  refused  to 
work  over  hours  when  requested*    He  had  been  in  the 
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service  of  MeBsrs,  Fenton  and  Murray  for  two  years  (hieetCs  Bench. 

immediately  before  he  entered  into  the  said  agreement*     * 

If  the  Court  of  Queen*s  Bench  should  be  of  opinion 
that  the  appellants  were  entitled  to  go  into  evidence  in 
support  of  their  ground  of  appeal  above  mentioned,  and 
that  the  hiring  as  set  forth  therein  was  such  as,  with  a  ser« 
vice  and  residence  under  it,  would  confer  a  settlement, 
the  order  of  sessions  was  to  stand  confirmed:  but,  if  the 
Court  should  be  of  a  contrary  opinion,  the  order  of 
removal  was  to  be  confirmed,  and  the  order  of  sessions 
quashed. 


Kelh/f  R.  Hall  and  Pasfdetf^  in  support  of  the  order 
of  sessions*  The  agreement  was  in  effect  a  hiring  for 
four  years,  entitling  the  master  to  the  workman's  ser- 
vices during  the  whole  term;  and,  that  appearing  on 
the  face  of  the  contract,  the  hiring  confers  a  setdement, 
notwithstanding  the  provision  as  to  hours  of  work* 
This  was  the  construction  put  upon  a  clause  of  the 
same  nature  in  Rex  v.  Osieit  cum  Gavothorpe  (a)  (on 
the  authority  of  which  the  sessions  acted),  and  wiiich 
is  commented  upon  and  explained  in  Rex  v.  Norton 
Bavant  (£)•  Taunton  J.,  in  the  former  case,  difiered 
from  the  rest  of  the  Court,  but  relied  on  cases  which 
introduced  too  nice  distinctions*  The  pauper  here 
agrees  in  direct  terms  to  *^  work  for  and  serve "  Fen" 
ton  and  Murray  from  May  Slst,  1824,  <<for  the  term 
of  four  years  thence  next  ensuing  as  their  hired  servant 
in  turning  ^  &c»  The  stipulations  which  follow  as  to 
the  usual  working  hours  are  not  a  restrictive  term  in  the 
contract,  but  serve  only  to  point  out  the  mode  of  era* 


(a)  4  B.^Jd,  S16. 


(Jt)  SJ,4;  £.  161.  . 
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184S 
]_^  In  the  present  case  the  relation  of  master  and  servant 


Tht  Qonv     did  not  cease  after  the  working  hours :  the  servant  was 
Tbt  lohabii.    to  <^  direct  and  assist  such  men  as  he  might  work  with 

latsof 

or  were  oi\der  his  care ;"  and  to  **  give  a  just  account 
of  all  his  doings  in"  the  ^  business,  whenever"  *^  re- 
quired:" those  stipulations  apply  to  all  times.  It  is 
true  that,  in  Bex  v.  Ossett  cum  Gcrwihorpe  {b)^  the  clause 
limiting  the  hours  of  work  immediately  followed  the 
stipulation  as  to  the  amount  of  wages,  and  seems,  on 
that  account,  to  have  been  considered  by  Parke  and 
Paiteson  Js«  as  modifying  the  contract  in  respect  of  pay- 
ment* But  the  position  of  such  a  clause  can  make  no 
difierence  if  the  previous  undertaking  to  serve  for  a 
definite  time  be  distinct  and  express*  IPaUeson  J.  In 
Bex  V.  Ossett  cum  Gawihorpe  (b)  the  payment  for  over 
time  was  a  part  of  the  agreement.]  The  stipulation  as 
to  hours  in  Bex  v.  Byker  {c)  was  introduced  in  much 
the  same  manner  as  that  now  before  the  Court,  and 
the  time  was  considered  to  be  only  ^^  the  measure  of  the 
wages.*'  The  hours  here  described  are  ^*  the  usual  work* 
ing  hours ;"  as  in  Bex  v.  jSS^.  Jb^n,  Devizes  (a),  there  is 
nothing  to  prevent  their  being  changed.  The  servant 
could  not  work  at  all  hours ;  the  stipulation  for  twelve 
may  as  well  be  deemed  to  limit  the  hours  of  rest  as 
those  of  labour.  The  clause  evidently  does  not  define 
the  whole  time  which  the  servant  is  to  have  at  his  dis- 
posal ;  if  it  did,  Sunday  would  be  mentioned.  If  the 
servant  had  even  done  work  for  another  master  after 
the  expiration  of  his  twelve  hours,  he  must,  by  his  con- 
tract, have  accounted  to  Fenion  and  Murray;  and  the 

(a)  9  J?,  j-  C.  896.  (6)  A  B.  i^  Ad,  216. 

(c)  8  i?.  §r  C  114. 
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case  would  have  been  stronger  in  &vour  of  the  settle-  QitfM*«  Bmidk. 
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ment  than  in  Bex  v,  Cheirtsey(a)j  where  the  service 
was  held  good.  Bex  v*  Norton  Bavant  (b)  and  Bex  \. 
Cowpen  {c)  may  be  cited  on  the  other  side :  but  in  those 
cases  there  were  clear  exceptions*  In  Bex  v.  Frame 
Sehoood  {d)  the  bargain  was  not  for  time  described  as 
the  usual  hours,  but  for  certain  hours  which  were  spe- 
cifically made  an  article  of  the  contract*  As  to  the  first 
part  of  the  questions  here  submitted  to  the  Court,  the 
ground  of  appeal,  independently  of  the  written  agree? 
ment  set  forth,  contained  an  allegation  upon  which  evi- 
dence ought  to  have  been  received*  The  clause  pre- 
ceding the  recital  of  the  agreement  stated  enough  to 
give  the  appellants  a  right  of  being  heard  (for  they 
were  not  bound  to  set  forth  their  whole  case  in  their 
notice) :  and  it  did  not  shew  that  the  contract  to  be 
relied  on  was  insufficient  to  confer  a  settlement* 


Sir  fV.  fV,  FoUett^  Solicitor  General,  (with  whom  were- 
Sir  G.  A.  Lewin  and  J*  T.  Ingham)  contra,  was  stopped 
by  the  Court. 

Lord  Denmak  C.  J.  This  case  has  been  discussed 
with  an  ingenuity  of  argument  which  makes  me  suspect 
the  position  contended  for.  I  do  not  think  that  the 
sessions  can  have  laid  any  stress  upon  the  facts  stated  in 
the  case  as  to  the  actual  service.  The  real  question  is 
on  the  construction  of  the  agreement  itself;  whether  it 
contains  an  exception  from  the  year's  hiring.  I  think  it 
does.  The  words  themselves  by  which  the  services  are 
contracted  for  limit  their  duration ;  and  the  master  had 


(a)  2  r.  i?.  37. 
(c)  5  A,  Sf  E.  333. 


(6)  3  ^.  ^  £.  161. 
(d)  IB.^Jd.  807. 
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no  right  to  call  upon  the  servant  for  work  after  the 
hours  specified.    Therefore  no  settlement  was  gained. 

Patteson  J.  I  think  we  cannot  separate  the  words 
specifying  the  times  of  service  from  the  rest  of  the 
agreement  in  the  manner  contended  for.  The  engage* 
ment  is  that  the  pauper  shall  serve  Fenton  and  Murray 
for  four  years,  and,  for  that  period,  devote  his  whole 
time  to  their  business  during  the  usual  hours,  which 
are  specified.  It  clearly  is  a  contract  to  serve,  during 
four  years,  from  six  o'clock  to  six,  and  is  limited  to  that. 


Williams  J.  I  am  of  the  same  opinion*  The 
quesjtion  is  whether  this  contract  was  for  an  entire  year: 
what  actual  service  was  performed  is  of  no  consequence. 
It  is  impossible  to  draw  the  line  contended  for,  and  to 
say  that  there  was  in  the  first  instance  an  absolute 
contract  for  a  year  and  then  a  stipulation  as  to  hours, 
merely  to  r^ulate  the  mode  of  working.  Tlie  con- 
tract to  serve  for  twelve  hours  a  day  is  the  agreement 
of  the  servant ;  and  the  master  agrees  to  pay  so  much 
wages  in  consideration  of  that.  The  construction  in- 
sisted on  by  the  respondents  would,  in  effect,  retain 
the  words  used  on  the  master's  part,  but  reject  those  of 
the  servant  in  the  same  part  of  the  agreement. 

Order  of  sessions  quashed  {a). 


1 


(a)  See  Uie  next  case. 
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The  Queen  against  The  Inhabitants  of  Pbeston*  frednndt^^ 

^^  May  Sd. 

(Inskip  with  SowERBY  against  Pbeston.) 

ON  appeal  against  an  order  ofjtistices  removing  Alice  Pauper  ier?ed 
for  a  year  in  a 

Waring,  and  her  child  aged  five  months,  from  the  factory  under  a 
township  of  Preston  in  the  borough  of  Preston^  Lan--  there  was  no 
cashire,  to  the  township  of  Inskip  with  Sowerby  in  the  ^H^t^^ring, 
same  county,  the  sessions  quashed  the  order,  subject  to  engaMd^inthe 
the  opinion  of  this  Court  upon  the  following  case.  "* ^  worked 

^  I-  o  under  and  were 

It  was  admitted  that  the  birth  settlement  of  A»  W^  »umect  to  cer- 

tain  rules,  one 

was  in  the  appellant  township.     The  appellants  then  of  which  was, 

_    _  .  .  .  ^  ,  .11        *^**  ***•  hours 

proceeded  to  give  evidence  of  a  settlement  gained  by  of  attendance 
A.  W.  in  the  respondent  township  by  hiring  and  service  iTihe  morning 
with  Messrs.  Thomas  Ainsworth  and  Sons  in  the  said  l!!!Jl*!f.^*fK» 

seven  at  nignt^ 

township ;  and  it  was  proved  that  A.  IV.  was  hired  by  *g^^\^ 
Ainsworth  and  Sons  in  1828,  and  worked  under  such  when  the  work 

was^to  cease  at 

hiring  for  more  than  a  year  at  weekly  wages,  residing  all  half  past  four; 

the  above 

that  time  in  the  said  township:  that  there  was  no  ex-  periods  of  time 

press  contract  of  hiring;  but  that  she,  with  the  other  an  hour  for 

people  engaged  in  the  said  mill,  worked  under  and  was  .iThour  for 

subject  to  certain  rules,  two  of  which  were  as  follows.  ^"°"  ^^  **^ 

"  1.  Each  person  employed  in  this  factory  engages  Held,  ad- 

to  serve  Thomas  Ainsworth  and  Sons,  and  to  give  one  periods  of  work 

to  have  com- 

month's  notice  in  writing  previous  to  leaving  his  or  her  prised  the  full 

employment;  such  notice  to  be  given  in  on  a  Saturday,  hours  during 

and  on  no  other  day ;  but  the  masters  have  fall  power  pauper  was  al- 

to  discharge  any  person  employed  therein  without  any  lo^^^f^^^***" ? 

previous  notice  whatsoever.  *  factory  on 

^  any  of  the  daysy 

"  2.    The  hours  of  attendance  are  from  six  o'clock  th*'  the  Wnng 

was  nevertlie- 

in  the  morning  until  half  past  seven  at  nighty  excepting  less  exceptive. 
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r«fom#  /F.     Salw*dai/j  when  work  shall  cease  at  half  past  four ;  half 
an  hour  allowed  for  breakfast  and  one  hour  for  dinner ; 


^  ""'^  and  any  person  not  coming  to  work  at  the  stated  periods 
^^^^^J^^^Jf*^'  shall,  for  every  ofience,  forfeit  sixpence,  and  be  deducted 
PainDN.      for  the  time  they  are  absent" 

Upon  this  evidence  the  respondents  contended,  1. 
That,  the  master  having  power  to  discharge  his  work- 
people at  any  moment,  there  was  no  evidence  of  any 
general  hiring.  And,  2.  That,  by  the  provisions  of  the 
said  second  rule  restricting  the  hours  of  labour,  and  more 
especially  as  to  the  hours  of  working  on  Saturdm/^  the 
hiring  most  be  ccmsidered  an  exceptive  hiring;  therefore 
that  no  settlement  was  gained  by  such  hiring  and  service. 

The  court  overruled  these  objections,  and  quashed 
the  order  of  removal,  subject  to  a  case.  If  the  Court 
should  be  of  opinion  that  the  said  hiring  was  a  general 
hiring,  the  said  order  of  removal  was  to  be  set  aside : 
but,  if  such  hiring  were  exceptive,  then  the  order  of 
removal  was  to  be  confirmed. 

IVhighamy  in  support  of  the  order  of  sessions.  The 
second  is  the  important  point :  and  on  that  the  case 
differs  from  Begina  v.  Holbeck  {a\  decided  today,  wad 
more  resembles  Rex  v.  Si*  Johuj  Devizes  (6),  and  Rex  v. 
OsseU  cum  Gawthorpe  (c).  The  supposed  exceptbns 
were  merely  a  compliance  with  the  statutory  provi- 
sions (cf)  as  to  labour  in  factories,  which  forbade  the 
continuance  of  work  for  more  than  a  certain  number  of 
hours  each  day.    The  master  had  the  power  of  declaring 

(a)  Ante,  p.  590.         (b)  9  B.  ^  C.  896.         (c)  4  S,  ^  Jd,  216. 

(d)  The  act  in  force,  at  the  dute'of  [Uiis  contract,  **  Ibr  the  regukniaii 
of  cotton  xnHls  and  factories,**  was  6  G.  4.  c  63. :  and  it  enacted  (sect  1 ) 
that  no  person  under  the  age  of  sixteen  should  be  employed  in  the  busi^ 
■eaaa  there  diienbod  hr  more  than  twtlfe  hours  in  any  one  day,  exctosife 
of  the  necessary  time  for  meals,  such  twelve  hours  to  be  between  five  in  the 
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what  those  hours  should  be :  and  the  second  rule  in  the  Q^*f^*f  ^Beneh, 

1848 
present  case  was  merely  a  direction  given  in  exercise  of L—. 

that  choice.     No  time  was  secured  to  the  servant  which 

the  law  would  have  allowed  the  master  to  claim.    In 

efifecti  therefore,  the  pauper's  entire  services  were  given 

by  this  contract. 


TbaQuuir 
Tbt  lolMbit- 

■DUof 


Cowlings  contrs^i  was  not  heard. 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  case. 
It  may  be  that  the  regulating  acts  which  render  such 
contracts  as  this  necessary,  prevent  any  settlement  being 
acquired  by  service  under  them.  But,  if  the  effect  of  the 
statutory  regulations  is  such  that  persons  are  induced  to 
hire  servants  to  work  at  particular  hours  only,  we  can- 
not say  that  the  hiringa  are  not  exceptive.  If  the  master 
says  that  during  certain  hours  he  will  not  employ  the 
servants,  tliat  is  an  exception. 

Patteson  J.  The  statement  that  there  was  no  ex- 
press contract  of  hiring  led  me  at  first  to  think  that  the 
case  might  be  classed  with  those  in  which  implied  al- 
lowances of  time  by  the  custom  of  the  country  or  of  a 
trade  have  been  held  not  to'  make  hirings  exceptive  (a). 
But  the  hiring  here  was  subject  to  certain  rules  which 


morning  and  eight  in  the  evening ;  nor  (sect  9),  on  a  Saturday ^  for  more 
than  nine  hours,  between  five  in  the  morning  and  half  past  four  in  the 
afternoon.  By  sect.  3  the  time  for  breakfast  every  day  was  to  be  not  less 
than  half  an  hour,  and  for  dinner  not  less  than  one  hour.  See  stat.  7  & 
8  Vict,  c,  15.;  and,  as  to  earlier  statutes,  3  Bum*s  Justice,  1.  (29th  ed.) 
tit.  Factories. 

The  case  did  not  state  the  kind  of  work  carried  on  in  Messrs.  Ains» 
worth'n  mill,  nor  the  age  of  the  pauper  when  she  was  hired,  and  served. 
No  particular  statute  was  referred  to  in  the  argument. 

(a)  See  1  I^ol.  P.  L.  376.  4th  ed. 
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make  a  clear  exception.     The  settlement  in  Presfatif 
therefore,  cannot  be  maintained. 

Williams  J.  A  written  document  is  referred  to 
here,  which  makes  certain  rules  part  of  the  contract 
of  every  one  who  serves  in  the  factory.  Then  there 
can  be  no  doubt  that  the  pauper's  contract  of  service 
was  only  (ibr  a  particular  portion  of  the  year. 

Order  of  removal  confirmed. 
Order  of  sessions  quashed. 


WedModay, 
Afi^Sd. 


The  Queen  against  The  Inhabitants  of 

Wymondham. 

Reported,  2  Q.  B.  541. 


wednetday.       The  QuEEN  against  The  Inhabitants  of  Camrose, 

Matf  8d.  ^ 

Reported,  2  Q.  B.  330.  note  (a). 


ir^dneiday.       The  QuEEN  affatust  The  Inhabitants  of  Shebbubn. 

Jfoy  Sd.  ° 

Reported,  2  Q.  B.  545.  note  {a). 
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Doe  on  the  several  demises  of  Earl  Spencer  and  saturdajf. 

Others  against  Beckett.  "^ 


"pjECTMENTforlandin  ?Fflffi^5TW7rM,SMrr^.  On  the  LeMorofplain- 

triali  before  Alderson  B.,  at  the  Surrey  Spring  assizes,  men"proved 
1842,  the  demise  relied  upon  was  that  of  Earl  Spencer,  ofThlJlInd  to 
which  was  laid  on  IsX.  February  1841.    It  appeared,  from  ^*"*'*If  J^^^u 
documentary  evidence,  that  in  1792  certain  lands  were  »ction  brought: 

he  had  not 

conveyed  by  the  Duke  of  Bedford  to  the  late  Earl  Spencer^  occupied ;  but 

.  _,  <*ii../*.  11  ■  person  who 

the  father  of  the  lessor  of  the  plaintiff:  and  the  present  bad  occupied 

Earl  was  shewn  to  be  entitled,  through  and  after  the  mentofrentby 

death  of  his  father,  to  the  lands  described  in  the  deeds  of'JJIdniTffT' 

produced.      Evidence  was  iriven  to   identify  the  land  T"***"  ^^^ 

*  o  .^  three  years  of 

in  question  as  parcel   of  those  include   in   the  con-  the  action 

brought,  at 

veyance.    It  appeared,  however,  that  neither  the  late  which  time  ir. 

came  into  occu- 

nor  the  present   Earl   had   been  in  actual  possession  pation.    No 
from  the  time  of  the  conveyance.     William  Matthews  shewn.    It  was 
proved  that,  at  that  time  and  from  thence  to  1808,  his  wkWn  twenty 
father  held   as   tenant  to  the  Duke  of  Bedford  and  ^"„*J^"ht, 
to  the  late  Earl,  and  that  he,  the  witness,  had  sue-  ^-t  being  in 

possession,  de« 

ceeded  his  father  in  that  year,  and  held  for  ten  years,  dared  that  he 

•   I    1      -r*  1     T  ^**  *^*"  p*y' 

during  which  he  paid  rent  to  the  late  Earl.     In  1818  ing  rent  to  the 

,  J   J  .       i_  .•        1  J    lessor  of  the 

he  was  succeeded  m  the  occupation  by  a  person  named  piuntiflT;  and 

Hampton ;  and  evidence  was  given  that  the  defendant,  in  J^^  before" 

1838,  declared  that  he  then  held  as  tenant  to  Hampton.  ^^H^^^ 

It  was  also  proved  that  Hampton^  in  1835  or  1836,  said  •"**  'bat  he 

^  -r       '  '^  was  tenant  to 

to  a  surveyor  emploved  by  the  lessor  of  the  plain ti£^  s,    H,  died 

^  ^    ^  ^  ^  before  the  trial 

**  You  know  as  well  as  me  what  is  Lord  Spencer's  pro-      Held,  that 

plaintiff  was 
not  barred  by  stat.  3  &  4  r?''.  4.  c.  27.  t,  2,  payment  of  rent  being  duly  proved,  by  iT.'s 
admission,  so  as  to  satisfy  sect.  8,  and  defendant  being  bound  by  the  evidence  which  was 
good  as  against  H. 

And  that  sect.  14,  which  requires  acknowledgments  of  title  to  be  in  writing,  waa 
inapplicable  to  this  case. 

VOL.  IV.  N.  S.  R  R 
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Volume  IK    perty,  and  what  I  hold.     I  have  no  property  in  fVands^ 
*        worth  but  what  I  hold  of  Lord  Spencer^  and  for  which  I 


Do«  dem.      pay  100/.**     Hampton  died  before  the  trial     It  was  con- 
Earl  SPSRCUt 

▼•  tended,  for  the  defendant,  that  this  evidence  was  not  soP- 

ficient  to  take  the  case  out  of  the  operation  of  stat  S  &  4 
W.  4.  c.  2T.  ss.  S,  8*  The  learned  Judge  reserved  leave 
to  move  for  a  nonsuit,  and  directed  the  jury  to  find  for 
the  plaintiff,  if  they  were  satisfied  as  to  the  identity  of 
the  land.     Verdict  for  the  plaintiff. 

In  Easter  term,  1842,  Shee  Seijt.  obtained  a  rule  nisi 
for  a  nonsuit. 

Piatt  and  Deedes  now  shewed  cause.  The  objection 
on  the  part  of  the  defendant  is  that  no  payment  of 
rent  has  been  direcdy  proved  later  than  about  1818; 
that,  as  no  lease  is  shewn,  the  lessor  of  the  plaintiff  can 
insist  only  that  Hampton  and  the  defendant  have  been 
tenants  from  year  to  year ;  and  therefore  that  the  twenty 
years  will  run  from  1818,  under  sect.  8  of  stat.  S  8c 
4  fV,  4.  r.  27.  And  it  is  said  that  the  admissions  of 
Hampton  and  the  defendant  do  not  meet  this  objection, 
since,  by  sect.  14,  acknowledgments  of  title,  in  order  to 
be  equivalent  to  payment  of  rent,  must  be  in  writing. 
But  there  is  a  fallacy  in  assuming  that  the  plaintiff  uses 
the  admissions  as  acknowledgments  of  title.  Those  of 
Hampton  are  insisted  on  as  proofs  of  the  payment  of 
rent  as  late  as  1835,  under  sect  8  ;  and  the  only  ques- 
tion is  whether  payment  of  rent  can  be  so  shewn.  Now, 
as  against  either  Hampton  himself  or  the  defendant,  the 
payment  of  rent  may  be  shewn  by  the  admission  of 
Hampiofij  made  when  he  was  in  possession  (a).     Then 

(a)  See  Wodway  r.  Rowe^  \  A,  ^  E.  114. ;  Doe  dem,  Damid  ▼.  Onc/- 
tkrtd,  1  A.  ^  E,  SS5.  8S7. 
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the  defendant  can  have  no  better  title  than  Hamptoti  Queen*t  Bench. 
himself;  for  he  has  admitted  that  he  holds  as  Hamp^ 
tan*s  tenanL  This  admission  i$  not  used  as  an  acknow- 
ledgment of  the  title  of  the  lessor  of  the  plaintiff,  but  as 
proof  of  the  connection  between  Hampton  and  the  de- 
fendanty  which  may  be  shewn  by  declarations  of  the 
defendant,  as  well  as  by  any  other  evidence.  If  the 
payment  by  Hampton  did  not  bind  the  defendant,  a 
tenant  from  year  to  year  might,  by  underletting,  esta* 
blish  a  title  against  his  landlord,  though  he  himself  con- 
tinued to  pay  the  rent ;  for  the  undertenant  never  would 
pay  rent  to  the  owner  of  the  fee*  Mere  nonpayment  of 
rent  does  not  give  an  adverse  title :  in  the  case  of  a  lease 
for  a  term,  the  twenty  years  will  run  from  the  determin- 
ation of  the  term,  though  no  rent  has  been  paid ;  Doe 
dem.  Davy  v.  Oxenham  {a) ;  which  was  recognised  in  this 
Court  in  Doe  dem.  Newman  y.  Gopsall  (b).     If  it  were 


(a)  7  Jf.  j-  r.  131. 

(6)  Cited  from  5  Jurist,  170.,  m  Doe  dem,  Newman  v,  GodsUL 
The  cause  was  tried  before  Lord  Abinger  at  the  Xent  Summer  assises* 
1840.  The  premises  had  been  conveyed  to  Newmariy  the  lessor  of  the 
plaintiff,  in  1809,  by  deed  reciting  that  they  were  subject  to  a  lease  for 
sixty  one  years  at  4L  per  annum.  They  were  also  subject  to  an  annuity 
or  rent  charge  of  4L  payable  to  defendant.  Newman  had  not  received 
the  rent,  or  had  possession  at  any  time  during  twenty  years  next  before 
the  bringing  of  this  action ;  but  the  tenant  had  every  year  paid  4L  to  the 
defendant.  On  the  defendant's  part  it  was  suggested  that  this  was  a 
payment  of  rent  to  him,  and  shewed  that  he  held  adversely  to  Nnoman, 
Lord  Abinger  suggested  to  the  jury  that  the  payment  might  have  been 
made  in  consequence  of  an  arrangement  among  the  parties  that  the  tenant 
should  pay  defendant  his  annuity  due  from  Newman  instead  of  paying  the 
same  sum  to  Newman  for  rent:  and  he  advised  the  jury,  if  they  thought 
this  probable,  to  find  for  the  plaintiffl  Verdict  for  plaintiff*.  Tkenger,  in 
Mtekaebntu  term,  1840  {November  Sd,  before  Lord  Denman  C.  J.,  lit- 
ledale,  WilKams,  and  Coleridge  Js. ),  moved  for  a  new  trial  on  the  ground 
of  misdirection,  contending  that  the  Lord  Chief  Baron's  assumption  was 
not  borne  out  by  any  eridence,  and  that  the  payment*  was,  on  the  face  of 
the  transaction,  a  payment  of  rent 

R  R  2 
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roume  ir.     otherwise,  a  continued  insolvency  of  the  tenant  woald 

1 04,4 
*        bar  the  landlord,  unless  he  reentered  for  nonpaymenL 

I>oi  dem.      Sect  8  of  Stat  3  &  4  fF.  4.  c.  27.  cannot  apply  to  the 

Etfl  SrxMcn  \     '' 

▼.  payment  of  rent  by  the  actual  occupier,  without  refer- 

ence to  the  nature  of  the  holding.  He  might  be  let  ia 
by  the  immediate  tenant  to  the  landlord  without  any 
stipulation  for  rent,  as  a  bailiff,  or  by  mere  &vour« 
The  owner  of  the  fee  is  not  bound  to  look  beyond  his 
own  tenant.  Sect.  14  applies  to  a  matter  not  here  in 
question,  the  effect  of  a  formal  acknowledgment  of  title 
between  a  claimant  and  the  party  of  whom  the  claim  is 
made. 

Shee  Seijt.  and  Petersdorff\  contr^.  The  argument  on 
the  other  side  appears  rather  to  be  directed  against  the 
policy  of  Stat  S  &  4  fF.  4.  c.  27*  than  to  shew  its  inap- 
plicability. The  object  of  the  act  was  to  put  an  end 
to  disputes  whether  possessions  were  adverse  or  not, 
by  laying  down  definite  criterions   for    reckoning  the 


The  Court  took  time  to  confer  with  Lord  Abmger}  and,  in  the  same  term 
(November  24th), 

Lord  DiNicAN  C.  J.  gave  judgment  Af^er  stating  the  material  facts, 
his  lordship  said :  The  mere  fact  of  nonpayment  of  rent  to  the  lessor  of 
the  plaintiff  for  twenty  years  would  not  be  sufficient  to  bar  his  title,  as 
was  decided  by  the  Court  of  Exchequer,  this  term,  in  Doe  dem.  Doxy  t. 
Oxenham  (7  Jf.  |r  IT.  191.),  in  which  decision  we  concur.  But  Mr. 
The^er  said  that  the  additional  fact  of  a  payment  of  41,  the  amount  of 
the  rent,  to  the  defendant  made  a  strong  case  in  his  favour.  Lord  Abmger^ 
howerer,  thought  it  was  for  the  jury  to  say,  upon  the  evidence,  whether 
the  payments  were  made  to  the  defendant  on  account  of  the  annuity,  or 
of  rent  due  to  him ;  and  directed  them,  if  they  thought  the  former  state 
of  facu  probable,  to  find  for  the  plaintiff.  The  jury  thought  that  the 
reasonable  presumption,  and  found  accordingly.  We  think  the  case  was 
rightly  submitted  to  them,  and  that  there  should  be  no  rule. 

Rule  refused. 
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term  of  limitation.     The  attempt  here  is  to  evade  the  <H(0m*«  Bench. 

1843. 
effect  of  sect  14.     The  declarations  of  Hampton  and  the  ]___ 

defendant  were  relied  on  substantially  as  acknowledg-    eR?s^*°^ 
ments  of  title :  and  they,  are  unavailing  for  that  pur-  ^• 

pose,  because  they  were  not  in  writing.  Doe  dem.  Daxy 
V.  Oxenham  (a)  is  inapplicable :  in  that  case  there  was 
a  term  of  ninety  nine  years  created  by  a  written  lease, 
and  the  question  arose  on  sect.  3.  But  here  is  no 
written  lease ;  and  the  utmost  that  can  be  implied  is  a 
tenancy  from  year  to  year,  which  comes  under  sect.  8. 
If  the  evidence  of  these  declarations  be  sufficient,  sect. 
14  might  be  satisfied  by  the  defendant  having  declared 
verbally  that  he  had  given  a  written  acknowledgment  of 
the  title.  It  has  been  held  that,  under  stat.  9  G.  4.  c.  14. 
5. 1.,  a  verbal  acknowledgment  of  having  paid  money 
will  not  be  an  answer  to  the  Statute  of  Limitations  (6). 
The  effect  of  the  acknowledgment  under  stat.  3  &  4 
W.  4.  c.  2T.  is  for  the  Judge,  not  for  the  jury ;  Doe  dem. 
Curzon  v.  Edmonds  {c):  but,  if  the  argument  on  the 
other  side  prevail,  the  jury  will,  in  effect,  have  to  inter- 
pret and  apply  written  acknowledgments. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the 
learned  Judge  directed  the  jury  quite  properly.  It  was 
shewn  that  Hampton  paid  rent  for  this  land,  wliile  he 
held  it,  and  within  twenty  years,  to  the  lessor  of  the 
plaintiff:  his  declaration  is  good  evidence  of  that  fact. 
The  defendant  did  not  pay  rent :  but  he  was  shewn,  by 
his  own  declaration,  to  hold  under  Hampton ;  and  an 

(a)  7  3f.  ^  r.  131. 

(b)  See  Wm*  v.  Newham,  3  F.  |r  J.  518. ;  Bayley  ▼.  Jthton^  18  ^.  jr 
E.  493. ;  and  the  cases  mentioned  in  Sevan  ▼.  Gethrngt  Z  Q,B.  740^ 
Also  Doe  dem.  Reed  v.  ffarris,  6  A.  ^  E,  209. 

(c)  6  M.^  W,  895. 

R  R   8 
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Voiumeiv,     undertenant  cannot  be  permitted  to  dispute  a   title 


1843. 


DoK  dem. 

Earl  SnEMCSK 

▼. 

BzcKtrr. 


which  is  valid  against  the  person  of  whom  he  holds. 


Williams  and  Wightman  Js.  concurred. 

Rule 


Monday, 
May  8th. 


Grace  against  Clikch. 


TJ/'HATELEY  obtained  a  rule,  in  this  term,  calling 

on  the  defendant  to  shew  cause  why  the  certificate 

of  Cresstvell  J.,  upon  the  record,  that  the  cause  was  a 

Jj^rou^hriif  proper  one  to  be  tried  by  a  special  jury,  should  not  be 

rescinded. 

The  rule  was  obtained  on  affidavit  that  the  cause 
was  tried  before  Cresswell  J.  and  a  special  jury,  at  the 
Oxfordshire  Spring  assizes,  1842,  and  a  verdict  found 
for  the  defendant ;  that,  on  Sd  March  last  (a),  on  at- 
tendance before  the  Master  for  taxation  of  defendant's 
costs,  the  record  was  produced,  with  the  certificate  in- 
dorsed thereon,  not  signed  by  the  Judge :  and  that,  on 
22d  Jprily  on  the  attendance  for  completing  the  taxation, 
the  certificate  was  produced  with  the  Judge's  signature. 

In  answer,,  an  affidavit  was  made  by  the  associate 
that  the  jury  retired  to  consider  their  verdict,  and  an- 


A  case  was 
tried  bjT  a  spe- 
cial jury,  who 
retired,  and, 
while  another 
cause  was  going 
on 

a  Terdict  for 
defendant. 
Defendant's 
counsel  imme- 
diately applied 
for  a  certificate 
for  a  special 
jury,  under 
sUt.  6  G.  4. 
c.  50.  s,  34. ; 
and  the  Judge 
verbally 
granted  the 
application. 
The  associate 
thereupon  in- 
dorsed the  cer- 
tificate on  the 
record,  but, 
owing  to  the 
hurry  occasion- 
ed by  the  trial 
of  the  other 
cause,  and  to 

the  departure  of  the  Judge  from  the  assise  town  very  soon  after,  he  did  not  obtain  the 
Judge's  signature  to  the  certificate.  The  Judge  afterwards  signed  the  certificate  in  the 
intenral  between  the  first  and  second  attendance  for  taxation  of  coats»  which  took  place 
almost  immediately  after  the  postea  was  delivered  to  defendant. 

Held,  that  the  signature  was  too  late ;  and  this  Court  set  aside  the  certificate. 

(a)  It  was  assumed,  without  objection,  that  the  plaintiff,  against  whom 
the  verdict  was,  obtained  a  rule  nisi  for  a  new  trial  in  Ecster  term,  184S, 
which  was  discharged  in  last  Hiiafy  vacation  (February  8th,  1843). 
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other  cause  was  called  on,  which  was  in  the  course  of  (huen*s  Senck. 

trial  when  the  verdict  was  brought  in.      That,  imme*  ' 

diately  upon  its  bemg  returned,  the  defendant's  counsel  Grace 
applied  to  the  Judge  to  certify  that  the  cause  was  Cuhch. 
proper  to  be  tried  by  a  special  jury,  which  applica- 
tion the  Judge  at  once  granted.  That  thereupon  the 
associate,  by  the  direction  of  the  Judge,  immediately 
indorsed  the  certificate  on  the  record,  with  the  date  of 
the  day  ;  but,  in  the  hurry  produced  by  the  subsequent 
cause  being  in  the  course  of  trial,  and  by  the  depar- 
ture of  the  Judge  from  the  assize  town,  which  took 
place  almost  immediately  after,  he  omitted  to  obtain 
the  signature  to  the  certificate. 

W.  J.  Alexander  now  shewed  cause.  The  certificate 
was  given  within  the  necessary  time ;  and  the  delay  of 
the  actual  signature,  even  supposing  that  it  ought  to 
have  been  made  at  the  moment,  was  caused  only  by 
the  misprision  of  the  officer.  Stat.  6  G.  4.  c.  50.  s.  34. 
enacts  that  the  costs  shall  be  only  those  of  a  common 
jury,  '*  unless  the  Judge  before  whom  the  cause  is 
tried  shaU,  immediately  afler  the  verdict,  certify,  under 
his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  jury."  The 
objection  rests  upon  the  word  ^immediately."  The 
same  word  occurs  in  stat  3  &  4  Vict.  c.  24.  s.  2.  The 
fair  interpretation  of  both  acts  is  that  the  certificate 
must  be  made  in  such  time  as  is  reasonable  under  the 
circumstances  of  the  case.  In  Shuttlewortk  v.  Cocker  (a) 
it  was  decided,  under  the  latter  statute,  that  an  in- 
formal certificate,    made   immediately    after  the   trial, 

(a)  1  Maru  i  G.  829. 
R  R   4 
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Vobimeir,    miffht  be  amended  afterwards.      Tindal  C.  J.  there 

184S.  ; 

* pointed  out  that,  in  fact,  the  certificate  was  given  imme- 


^'^^  diately,  and  that  nothing  was  done  afterwards  except 
CuMCH.  amending  the  mistake  or  misprision  of  the  officer ;  and  be 
compared  the  case  to  a  wrong  entry  of  a  verdict,  amend- 
able by  the  Judge's  notes,  and  to  the  supplying  an 
omission  of  the  officer  to  record  the  proclamation  of  a 
fine  (a).  Matde  J.  said  there :  <<  I  should  rather  say  that 
it  was  the  intention  of  the  act  to  exclude  any  impressioo 
being  made  on  the  mind  of  the  Judge,  except  what  was 
produced  at  the  trial."  This  view  of  Matde  J.  is  re- 
tsrred  to  with  approbation  in  Thompson  ▼.  Gibson  (&), 
where  the  Judge  adjourned  the  court  on  the  verdict 
being  given,  and  went  to  his  lodgings,  and  there  (on 
application  made  within  a  quarter  of  an  hour)  certified, 
wider  Stat  8  &  4  Vict,  c.  24.  s.  2. :  and  this  certificate 
was  held  by  the  Court  of  Exchequer  to  be  rightly 
given.  In  Davis  v.  Cole  (c)  the  Judge,  on  the  verdict 
being  given,  intimated  his  intention  to  certify  under 
Stat.  48  Eliz,  c.  6.  5. 2. ;  but  no  certificate  was  indorsed ; 
and,  the  postea  and  Nisi  Prius  record  being  in  the 
hands  of  the  plaintiff  the  Judge  made  an  order  upon 
him  to  produce  it  for  the  purpose  of  the  certificate 
being  indorsed ;  and  this  order  was  sustained  by  the 
Court  of  Exchequer,  Lord  Abinger  saying  that  the 
fault  was  with  the  officer,  and  that  he  ought  not  to 
have  parted  with  the  record  before  indorsement,  hold- 
ing it  as  the  officer  of  the  Judges  who  could  not  have 
authorized  his  so  parting  with  it.  It  is  true  that  the 
statute  last  mentioned  has  not  the  word  ^immediately :" 

(a)  See  Ewuu  y.  Dames,  5  New  Co.  829. 

(6)  8  Af.  4f  IT.  881.  887.  889.     See  Hegma  y.  Hobinton^  IS^J.  <(  E. 
678. 
(c)  6  M.lr  ^'  684, 
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but  the  case  explains  the  duty  of  the  officer.     Stat.  QuMn^i  Bmek. 

1848 
24  G.  2.  c.  18.  5. 1.  required  that  the  certificate  for  a  ' 

special  jury  should  be  made  ^^  in  open  court;"  but  Gkacs 
those  words  were  omitted  in  stat.  6  G.  4.  c.  50.  s.  84.  Cuvca. 
In  Rex  V.  Francis  (a)  it  was  held  that  ^^  immediately," 
in  a  special  verdict  on  an  indictment  for  robbery,  was 
not  a  word  strong  enough  to  connect  the  taking  of  the 
property  with  the  assault  and  putting  in  fear.  That 
case  was  relied  upon,  in  Thompson  v.  Gibson  (A),  by  Al' 
derson  B. ;  and  there  too  Lord  Abinger  appears  to  think 
that  the  word  ^^  immediately  "  admits  of  a  liberal  inter- 
pretation (c).  In  Page  ▼.  Pearce  (d)  the  undersheriff 
who  tried  the  case  adjourned  the  court  after  stating  that 
he  would  consider  whether  he  would  certify  under  stat 
8  &  4  VicU  c.  24.  5.  2. :  and,  the  court  meeting  again 
on  the  same  day,  he  did  certify:  and  the  Court  of 
Exchequer  held  that  he  might  do  so.  Here  was  no 
unnecessary  delay.  The  verdict  was  brought  in  while 
another  cause  was  going  on;  the  associate  therefore 
could  not  conveniently  require  the  Judge  to  sign  the 
certificate  at  the  moment :  and,  after  that  time,  the  re- 
cord was  not  in  the  hands  of  the  defendant  till  the  rule 
for  a  new  trial  was  discharged. 

Whateley^  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  words  of  stat.  6  G.  4. 
c.  50.  5.  84.  are  *^  shall,  immediately  after  the  verdict, 
certify,  under  his  hand,  upon  the  back  of  the  record." 
Here  the  learned  Judge  clearly  did  not  certify  '^  imme- 
diately."    The  officer,  upon  the  Judge  intimating  his 

(a)  Ca,  K.  B.  temp.  Hardw,  US.  (6)  S  M.  ^  VT.  281. 

(c)  8  J/.  ^  r.  287.  (d)  SM.^W,  677. 
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opinion,  wrote  the  certificate ;  but  it  was  not  brought  for 
the  Judge's  signature  till  after  the  parties  had  been  be- 
fore the  Master.  The  only  case  which  appears  favoar- 
able  to  the  defendant  is  Rex  v.  Francis  (a),  where  it  was 
decided  that  the  word  ^^  immediately  "  might  be  satisfied 
though  an  interval  had  taken  place.  The  authority  of 
that  case  has  often  been  denied.  In  applications  for  man- 
damus which  have  come  before  us,  it  has  been  assumed 
that  ^^  forthwith  "  excluded  the  intervention  of  delay  (6). 
It  is  said  that  the  certificate  was  in  effect  granted  when 
the  learned  Judge  acceded  to  the  application :  but  we 
may  try  that  suggestion  by  a  simple  test :  suppose  he 
had  died  before  the  parties  attended  the  Master;  could 
it  then  have  been  said  that  he  had  certified  so  as  to 
satisfy  the  provisions  of  the  statute?  It  is  impossible  to 
get  over  the  difficulty  by  treating  this  as  a  misprision  <^ 
the  officer.  It  does  not  appear  that  he  omitted  any  part 
of  his  duty ;  if  he  did,  there  was  negligence  on  the  part 
of  the  defendant  in  not  taking  care  that  the  duty  was 
done. 


Patteson, Williams,  and  Wightman.  Js.  concurred. 

Rule  absolute  (c), 

(a)  Co,  K,  B.  temp.   Heurdw.  113.     See,  w  to  the  word  « instantly," 
Aegina  ▼.  Brownlow,  11  A,  j[  E,  119. 

(b)  See  Bex  v.  The  Lard  of  tU  Hundred  of  liUveHon,  SA,^  £,  S84. 

(c)  See  OkriMtie  ▼.  BuMrdtcm,  10  Af.  i  W.  688. 


JHonda^^ 
Jllii^Sth. 


The  Queen  against  The  Recorder  of  Pontefract. 

Reported,  2  Q.  B.  548. 
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Qysen*t  Btnek* 
184S. 


Cabdale  and  Others  against  Bull  and  Others.    ^^^ 

f^HIS  action  was  brought  to  recover  247/.,  claimed  Under  suu. 
as  a  balance  of  account  due  from  the  defendants}  and  12 G.2. 
attorneys  at  Falmouth^  to  the  plaintiffs  as  their  Zon-  ^'^7  ^.^^^ 
don  law  agents.     After  service  of  the  writ  of  summons,  ^urte^Jwd  no 
and  delivery  of  particulars  of  demand,  the  defendants  P^''«'»*>yd»««* 

•^  *  statutory  pro- 

took  out  a  summons  to  shew  cause  why  the  plaintiffs'  ▼>««».  or  in  the 

"  '  exercue  ot  any 

bills  of  costs,  referred  to  in  the  particulars,  should  not  common  law 

-Kr  rm  '    authority,  to 

be  taxed  by  the  Master.     The  parties  attended  before  order  uxation 
Williams  J.  on  this  summons,  and  a  similar  one  taken  bill  delivered 
out  in  a  cause  between  two  of  the  plaintiffs  in  this  to Mother"*^^ 
action  and  the  defendant  BuU  respecting  other  bills. 
The  latter  summons  was  first  heard ;  and  his  Lordship 
ordered  that  the  bills  in  question  on. that  summons 
should  be  referred  to  the  Master  for  taxation,  and  pro- 
ceedings stayed  in  the  mean  time.     WiUiams  v.  Grif- 
fith (a)  was  cited  in  support  of  the  application.    A  like 
order  was  then  made  on  the  other  summons. 

Hugh  HiUj  in  this  term,  obtained  a  rule  to  shew  cause 
why  the  last  mentioned  order  should  not  be  rescinded. 
The  affidavit  in  support  of  the  rule  stated  ^<  that  the 
Judge  was  understood  to  make  the  aforesaid  order  on 
the  authority  of  the  case  of  WiUiams  v.  Griffith  (a),"  pro- 
duced on  the  part  of  the  defendant;  '^and  his  Lordship 
said  he  felt  bound  by  the  decision  in  that  case  to  grant 
the  order  without  imposing  any  terms  upon  the  defend- 

(a)  6  Af.  j*  IF.  32.  10  M.  |r  W,  125.  The  affidavit  in  support  of 
the  present  rule  stated  that  the  case  so  named  was  cited  from  the  Law 
JounuU,  but  did  not  say  which  decision  was  referred  to. 


612  Q.B.    £AST£R  TERM, 

Foiume  IK  ant"     And  ^^  that,  the  Judge   having  so   decided  in 

1848*  7  . 
*  hearing  the  aforesaid   summons,  a  similar  order  was 


Cardalx       made  upon  the  summons  taken  out  in  this  action,  as 
Bull.         being  decided  upon  the  same  principle." 

An  affidavit  in  opposition  to  the  rule  stated  that,  on 
the  hearing  of  the  summons,  it  was  distinctly  and  ex- 
pressly conceded  to  the  learned  Judge,  on  the  part  of 
the  plaintifi,  that  the  bills  of  costs  referred  to  in  the 
said  summons  were  taxable  bills;  and  the  only  point 
urged  before  his  Lordship  on  the  said  application  was, 
that,  if  the  bills  were  (as  admitted  by  plainti£&'  attor- 
ney) taxable  bills,  then  the  defendants  were  entitled, 
after  action  brought,  to  have  such  bills  taxed  without 
any  terms  being  imposed  on  them  as  to  payment  or 
otherwise :  and  in  support  of  that  proposition  Williams 
▼.  Griffith  {a)  was  cited ;  on  the  authority  of  which 
case,  and  on  the  concession  by  the  plaintiffs'  attorneys, 
his  Lordship  made  the  order. 

Erie  now  shewed  cause.  The  liability  to  taxation 
was  conceded  on  the  hearing  before  Williams  J.,  and 
the  order  made  on  that  concession.  The  defendants, 
therefore,  cannot  now  discuss  the  point 

H.  Hillf  contrsL  In  Weymouth  v.  Knipe  {b)  all  the 
authorities  were  considered,  and  the  Court  of  Common 
Pleas  decided  that,  by  stat  J  2  G.  2.  c.  1 8.  s.  6.,  the  courts 
had  no  power  to  refer  an  agency  bill  for  taxation  under 
stat  2  G.  2.  c.  23.  5.  28.  (c).  Where  the  courts  cannot 
order  delivery  of  a  bill,  they  cannot  order  a  taxation. 

(a)  SM.iW.  32.     See  p.  61 1.,  note  (a),  anU.     10  M.  ^  W.\  25. 
(6)  3  New  Co.  387. 

(c)  See  now  sUt  6  &  7  Via,  c  73.  t,  1.  and  ached.  1.  part  1. ;  and 
t.87. 
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Dae  dem.  Sabin  v.  Sabin  la)  and  the  second  case  of  WiU  QveenU  Bench. 

liains  V.  Griffith  (6)  (cases  in  which  the  attorney's  executor  1__ 

delivered  the  bill)  clearly  shew  this;  and  Sandys  v.  Cardalb 
Hornby  (c),  Hill  v.  Sydney  {d)  and  Windsor  v.  Herbert  {e)  Bull. 
are  among  the  authorities  which  shew  that  delivery  of  a 
bill  by  one  attorney  to  another  is  not  necessary  under 
the  statutes  before  referred  to  or  stat.  8  Ja.  1.  c.  7.  5. 1. 
{Patteson  J.  In  Clarkson  v.  Parker  (g)  the  Court  of 
Exchequer  held  that  they  might  order  delivery  of  a  bill, 
though  it  might  afterwards  prove  not  taxable.]  The 
Court  seem  to  have  held  that  they  might  do  so  by  their 
common  law  authority,  and  that  it  would  also  have 
enabled  them  to  order  taxation  if  there  had  been  tax- 
able items.  [Patteson  J.  Mr.  Jervis  (h)  cites  Wildbore 
V.  Bryan  (f )  as  shewing  that  an  agency  bill  cannot  be 
taxed :  but  the  point  decided  there  was  that  it  cannot 
be  referred  to  taxation  at  the  instance  of  the  client, 
Wightman  J.  In  Jones  v.  Roberts  (k)  the  Vice  Chan- 
cellor ordered  an  agency  bill  to  be  taxed,  at  the  in- 
stance of  the  solicitor  employing  the  agent.]  Terms 
were  imposed.  [Wightman  3.  The  question  is  as  to 
the  jurisdiction  to  make  such  an  order.  Weymouth  v. 
Knipe  (/)  was  noticed  in  that  case.] 

Lord  Denman  C.J.  There  has  been  much  fluctu- 
ation of  opinion  on  this  subject,  but  Weymouth  v. 
Knipe  {I)  is  a  decision  in  point:  and  Mr.  Tidd^  who 
had  stated  it  to  be  the  uniform  practice  to  refer  an 

(a)  8  Dowl.  P.  a  468.  (6)  10  M.  i  W.  125.  - 

(c)  1  M.  ff  Bob.  3S.  (d)  1  A.  ^  E.  956. 

ie)  T  M.i  W.  375.  {g)  A  M.  ^  W.  532. 

(A)  AU  the  New  Bules^  &c.,  p.  262.  note  (a),  4th  ed. 
(i)  8  Price,  677.  (*)  8  SUm.  897. 

(0  3  New  Co.  387. 
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Cardalx 

▼. 

Boll. 


agent's  bill  to  be  taxed  on  the  application  of  his  em- 
ployer (a),  has  stated  the  law  diffisrently  since  that  case 
was  determined  (6).    The  rule  must  be  absolute. 

Patteson  J.  The  case  before  the  Vice  Chancellor 
certainly  supports  the  practice  contended  for  in  oppo- 
sition to  this  rule*  But  JFeymouih  ▼•  Knipe{e)  is  an 
authority  to  the  contrary.  And,  if  our  jurisdiction  to  tax 
is  derived  from  stat  3  G.  S.  c  23.,  and  bills  between  one 
attorney  and  another  are  expressly  taken  out  of  the 
operation  of  that  act  by  stat.  12  G.  2.  c.  13.  «.  6.,  I  do 
not  see  how  we  can  support  the  present  order  fer 
taxation. 

WiixiAMS  and  Wightmak  Js.  concurred. 

Rule  absolute. 


(a)  Tidd't  PncL  332.  (9Ch  ed.) 
(6)  TidtCs  «  New  IVvcfice,"  &c.  p.  645. 
▼oL) 

(c)  3  New  Co,  387. 
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Queen*s  Bendu 
1843. 


Doe  on  the  several  demises  of  Snell  and  Short  wednndajf, 

against  Tom.  ""'' '""'' 

EJECTMENT  for  land  in  Cornwall.    On  the  trial,  r.  mortgaged 
1/.  ^»*«.  fi^  Tf.  land  to  A,  and, 

before  Atcnerley  Ser|t.,  at  the  last  Comvxm  assizes,  by  the  mortgage 
it  appeared  that,  Thomas  Tom,  the  defendant's  father,  ^o  b.  L  tenant, 
being  seised  in  fee  of  the  land  in  question,  by  indentures  of  ren^^^y^'^'^ 
lease  and  release  of  2d  and  Sd  April  1819,  between  the  ^'■s  »tated  to 

■^  be  done  for  the 

said  JTtomas  Tom  of  the  first  part,  Samuel  Warden  and  p«mt>om  of 

securing  the 

Balph  Broom  of  the  second,  John  Baker  of  the  third,  prindpd  and 

./•ir        1  t  .I  rm  interest,  and  in 

and  Nicholas  Penjound  of  the  fourth  part,  the  said  Thomas  contemplation 
Tom  J  in  consideration  of  150/.  advanced  to  hini  hyjohn  charge  thereof. 
Bakery  granted,  bargained,  sold  and  released  to  Baker  deed dwgw 
the  premises  in  question,  habendum  to  Baker  in  fee,  ^n^Tin^euLxt, 
with  a  proviso  for  redemption  on  payment  of  150/.  on  a  ^J^J^T"** 
certain  day.     The  indenture  also   recited   a  previous  orhisassignee» 

might  bring 

mortgage,  dated  16th  April  1802,  by  the  said  Thomas  ejectment 

__         -  ^  »  J  •  I       against  T., 

Tom^  for  1000  years,  to  one  CoUj  and  an  assignment  by  without  giving 

Cde  to   Warden  and   Broom  in    1805,   and   that   the  5^1°°*^'^'*' 

mortgage  debt  secured  by  this  term  had  been  paid  off,  ggj^^^^  f^ 

but  the  term  had  not  been  reassiiraed ;  and  it  was  wit-  *^^  '•  f^'- 

°  wards,  by  a 

nessed  that  Warden  and  Broom  bargained,  sold,  assigned,  cl««<i  purport- 
ing to  be  be- 
transferred  and  set  over  to  Penfoundy  his  executors,  &c.,  tween  b,,  t. 

Ill  -n/**!*  «^-  ^'^  ^'*  ***  con- 

habendum  to  Penfoundy  his  executors,  &c,  m  trust  to  gideration  of  & 
secure  the  payment  of  the  150/.  and  interest  to  Baker,  i^and'ad^ 
and,  after  payment  thereof,  in  trust  for  the  said  Thomas  jl^^J^mort-**' 

gage  was  trans- 
ferred to  '5. ;  but  B.  never  executed.  Held,  that  this  vras  a  transfer  of  a  mortgage 
with*  an  additional  advance  of  70/.,  and  then^ore,  under  stat  S  G,  4.  c  117.' a  2.,  re- 
quired onljT  an  ad  valorem  stamp  as  on  a  mortgage  for  70L 

Afterwvds  £.,  by  a  new  deed,  transferred  the  mortgage  to  A,  without  any  fresh  advance. 
Held  that  such  deed  required  only  a  stamp  as  on  a  transfer  of  mortgage  without  additional 
advance,  under  stat.  S  &  4.  c  117.  «.  ?. 


616  Q.B.    EASTER  TERM, 

Foiume  IK  Tom^  his  heirs,  &c.,  to  attend  the  inberituice.     ^  And, 

1843 
'  lastly,  for  the  better  securing  the  said  principal  money  and 


Doe  dem.      ^j  interest  and  expences,  and  in  contemplation  and  part 

ON  JKLI« 

V*  discharge  thereof,  the  said  Thomas  Tom  doth  hereby  attorn 

tenant  to  the  said  John  Baker^  his  executors,  administra- 
tors and  assigns,  for  all  the  said  premises,  at  the  full  and 
clear  quarterly  rent  of  8/.  for  each  quarter  of  a  year, 
from  the  25th  day  of  March  last,  to  be  recoverable  by 
distress  and  sale,  action  of  debt,  and  otherwise  how- 
ever.*' A  power  of  immediate  entry  and  sale  was  also 
reserved  to  Baker  upon  default  of  payment. 

By  indentures  of  28th  and  29th  of  September  1883, 
purporting  to  be  between  Baker  of  the  first  part,  the  said 
Thomas  Tom  of  the  second  part,  and  Henry  Short  (one  of 
the  lessors  of  the  plaintiff)  of  the  third  part,  the  mortgage 
•  of  1819  was  transferred  to  Shorty  in  consideration  of  his 
paying  the  150/.  to  Baker^  and  advancing  ^0l.  more  to 
the  said  Thomas  Tom^  who  covenanted  to  pay  Short  the 
220/.  and  interest.  This  deed  was  executed  by  the  said 
Thomas  Tom  and  Shorty  but  not  by  Baker.  It  had  a 
1/.  105.  stamp  on  the  first  skin,  with  progressive  duty. 

By  indenture  of  release,  dated  30th  December ^  1842, 
between  William  Bakery  son  and  heir  of  the  above- 
mentioned  John  Baker,  deceased,  of  the  first  part,  the 
said  William  Baker,  Nathaniel  Baker,  and  Thomas  Baker, 
devisees  and  executors  of  John  Baker  deceased,  of  the 
second  part,  and  John  Orchard,  administrator  oi  Nicholas 
Penfound,  above  mentioned,  deceased,  of  the  third  part, 
the  said  Henry  Short  of  the  fourth  part,  and  Jofin 
Henry  Snell  (one  of  the  lessors  of  the  plaintiff)  of  the 
fifth  part,  the  mortgage  of  1819  was  transferred  to  Short 
and  Snell,  the  latter  as  Shorfs  trustee,  without  any  fur- 
ther advance.  This  deed  was  executed  by  all  the  parties, 
and  had  a  stamp  of  lU  IBs.,  with  progressive  dutyj 
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Thomas  Tomf  deceased,  had  continued  in  occupation   Quien*t  Bench. 

till  his  death,  when  the  present  defendant  succeeded  ]__ 

him.  1^2"  ^^^ 

Skeu. 

The  stamps  on  the  deeds  of  1828  and  1842  were  ob«  ▼• 

*^  Tom. 

jected  to  as  insufficient :  and  it  was  also  objected  that, 
since  Thomas  Ttmiy  the  father,  was  by  the  attornment  in 
the  deed  of  1819  made  tenant  to  Baker^  the  present 
defendant  held  as  tenant  from  year  to  year,  and  that  a 
notice  to  quit  ought  to  be  proved.  The  learned  Serjeant 
directed  a  verdict  for  the  plainti£F  on  the  demise  of  SneU^ 
reserving  leave  to  move  for  a  nonsuit* 

In  this  term,  Buit  obtained  a  rule  accordingly. 

Crawder  now  shewed  cause  (a).  First,  Baker  and 
Tom  did  not  contract  the  relation  of  landlord  and  tenant 
by  the  attornment  in  the  deed  of  1819.  That  attorn- 
ment was  merely  to  secure  the  payment  of  principal 
and  interest,  and  in  contemplation  of  part  discharge 
thereof.  It  did  not  effect  a  redemise  from  Baker  to  Tom. 
At  any  rate  it  could  not  preclude  Baker  from  entering 
upon  nonpayment  In  this  respect,  the  case  is  like  Doe 
dem.  Garrod  v.  Olley  (A).  And,  further.  Baker  had  not 
the  legal  estate ;  that  was  in  the  trustees  who  held  the 
term  of  1000  years.  And,  again,  when  Baker  was  paid 
off,  there  must  have  been  a  surrender :  there  is  nothing 
to  raise  the  presumption  of  a  tenancy  between  Tom  and 
the  assignees  of  Baker's  mortgage. 

Next,  the  deed  of  1823  was  sufficiently  stamped. 
That  was  a  transfer  of  a  mortgage,  upon  the  further  ad- 
vance of  70/.  Stat.  8  G.  4.  ^.117.  s.  2.  contemplates,  first, 
the  case  where  no  further  sum  is  advanced,  and,  secondly, 
the  case  where  an  addition  is  made  to  the  sum  already 

(a)  Before  Lord  Ihnman  C.  J,,  Pattewi  and  WiilUmi  Ji» 
(6)  l2A.iE.4Sl. 

VOL.  IV.  N.S.  8  0 
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vunu  IK     secured.    The  latter  case  is  that  now  before  the  Court; 

^ *        and,  in  such  case,   •*  the  ad  valorem  duty  on  mort- 

^MMA^      gages "  imposed  by  the  former  acts  is  to  "be  charged 
^*  only  in  respect  of  such  further  money."    And,  under 

Stat  55  G.  8.  c.  184.5  ScJiedule^  Pari  L,  tide  Morigap^ 
the  ad  valorem  duty  on  a  mortgage  to  secure  IQL  is 
\L  lOs.  Doe  dan.  Bartley  v.  Grat^  (a)  is  in  point.  And 
no  deed  stamp  is  necessary  in  addition ;  Doe  dem.  Banut 
y.IUme(b).  The  case  does  not  resemble  Lant  ▼• 
Peace  (c),  where  an  ad  valorem  stamp  on  the  whole 
sum  was  held  to  be  necessary  because  additional  land 
was  mortgaged  upon  the  further  advance. 

As  to  the  deed  of  1842,  if  it  operated  simply  as  a 
transfer,  no  additional  sum  being  advanced,  it  requnred 
a  stamp  duty  of  R  15s.  with  the  progressive  duty, 
under  stat  3  6. 4.  c.  117.  «•  2.  That  stamp  has  been 
aflBxed.  Considered  merely  as  a  deed,  it  would  require 
only  the  same  stamp. 

BtUt^  contra.  First,  it  is  true  that  the  deed  of  1819 
could  not  be  construed  as  effecting  a  redemise  to  Tom, 
if  it  merely  stipulated  for  his  remaining  in  possession ; 
Doe  dem.  Pardetf  v.  Dojf  (d).  But  here  is  a  distinct 
agreement  for  a  tenancy,  and  no  clause,  as  there  was  in 
Doe  dem.  Garrod  v.  OUaf{e\  that  this  shall  not  prejudice 
the  right  of  entry. 

Next,  as  to  the  deed  of  1828,  it  is  clear  that,  under 
Stat  BB  G.  4.  c.  184.,  Schedule^  Part  I.,  tide  Mortgage^  a 
transfer  of  a  mortgage,  with  an  additional  sum  added^ 
was  liable  to  "  the  same  duty  or  duties  as  an  original 
mortgage.^'  Now  an  original  mortgage  for  220L  would 
require  an  ad  valorem  stamp  of  SL    So  that,  treating 

(a)  S  ii.  $•  E.  89.  ^  (6)  4  New  Co,  737. 

(c)  8  ill  ^  JB.  84&  (tf)  S  Q,  B.  147. 

(0  IS  ^  t-  JE^  481. 
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the  deed  as  a  transfery  the  only  question  is  whether  it  be  Queen*i  Benek. 

within  the  protection  of  stat.  8  G.  4.  r.  117.  s.  2.     But  it  1_ 

was  not  a  transfer  at  all ;  for  it  was  never  executed  by      ^®*  ^•^ 

Baker  nor  by  the  trustees  of  the  term.     Therefore  the         J^« 

Tom. 

cases  of  actual  transfer,  such  as  Doe  dem.  Bartley  r. 
Gray  (a),  and  Doe  dem.  Barnes  v.  Rowe  (i),  are  inap- 
plicable. The  case  much  more  nearly  resembles  Lant 
Y.  Peace  {c)j  the  efiect  being  a  new  mortgage  of  the  land. 
Or,  even  if  it  were  taken  simply  as  a  covenant  by  Tom 
to  pay  interest  on  the  150^.,  and  as  a  mortgage  for  the 
70^9  it  would  be  a  deed  *^  not  otherwise  charged/'  and 
require  a  stamp  of  1/.  155.,  under  stat.  55  G.  S.  e.  184. 
Sdiedukj  Part  I.,  title  Deed^  in  respect  of  the  1501.^ 
and  should  also  have  a  mortgage  stamp  of  1/.  105.  on 
the  70/. 

Cur.  adv.  vitU. 

Lord  Denman  C.  J.,  in  the  following  vacation  {May 
17th),  delivered  the  judgment  of  the  Court. 

This  was  a  motion  for  a  nonsuit.    Two  objecdons  to 
the  plaintiff's  case  are  stated. 

First,  that,  although  the  action  is  by  mortgagee 
against  mortgagor,  yet  that  the  mortgage  deed  has  a 
clause  by  which  the  mortgagor  attorned  tenant  to  the 
mortgagee  at  a  rent  of  822^  per  annum,  and  that  no 
notice  to  quit,  or  demand  of  possession,  was  proved. 
The  answer  is  that  there  is  also  a  clause  for  immediate 
entry  in  case  of  default  in  payment  of  the  mortgage 
money ;  and  therefore,  whatever  be  the  meaning  of  the 
clause  of  attornment,  the  case  is  brought  within  the 
authority  of  Doe  dem  Garrod  v.  OUey  {d) ;  and  no  notice 
or  demand  was  necessary. 

(a)  5A.^E.  69.  (6)  4  New  Co.  737^ 

(c)  ej.^E.  848.  (<0  IS  ^  (r  £•  481# 
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Secondlyi  that  the  stamps  on  the  deeds  are  not  suffi* 
cient.  The  lessor  of  the  plaintiff  daims  as  assignee 
of  the  original  mortgagee :  but  the  intended  deed  of 
assignment  or  transfer  was  not  executed  by  the  origi- 
nal mortgagee.  A  further  sum  was  advanced  at  that 
time;  and  the  deed  is  stamped  with  an  ad  valorem 
stamp  on  that  sum.  If  the  original  mortgagee  had  ex- 
ecuted it,  the  stamp  would  have  been  suflBcient  under 
Stat.  S  6.  4.  r.  117.  &  2.,  and  according  to  the  case  of 
Doe  denu  Bartley  v.  Gray  (a)  ;  but,  as  he  did  not  ex- 
ecutei  it  is  contended  that  the  deed  operates  as  an  original 
mortgage  by  the  mortgagor,  not  only  of  the  money 
newly  advanced,  but  of  the  original  sum  also,  and  so 
ought  to  have  had  an  ad  valorem  stamp  applicable  to 
the  total  amount.  We  do  not  think  that  it  can  be 
fairly  said  so  to  operate,  and  that  it  amounts  to  a  further 
charge  only,  and  comes  under  the  same  rule  as  if  the 
mortgagee  had  executed  it. 

There  was  a  subsequent  deed  in  1842,  which  was 
executed  by  the  heir  of  the  original  mortgagee,  who  had 
died  in  the  mean  time,  and  thereby  the  transfer  of  the 
original  mortgage  was  completed.  That  deed  had  a 
stamp  applicable,  under  stat  SG.  ^.  c.ll 7*  s.  2.,  to  a 
transfer  of  a  mortgage  where  no  further  sum  is  ad- 
vanced :  and  no  further  sum  was  advanced  at  that  time  s 
therefore  that  deed  also  is  properly  stamped ;  and  all  is 
right 

The  rule  for  a  nonsuit  must  be  discharged. 

Rule  discharged. 


(a)  9A,ffS.  89. 
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The  Queen  against  The  Inhabitants  of       fednetd^, 

Pembbidge. 

Reported,  3  Q.  B.  907.    • 


BOUBNE   against  AlCOCK.  WednaOmf, 

TRESPASS  for  breaking  and  entering   plaintilTs  Defendant 
c     A  claiming  a  right 

dose  situate  &c.,  called  the  Siani/fiill  Dole^  abut-  ofwajorer 

plaintiff's  doaep 

ting  &c.,  and  trampling  the  grass,  and  with  cattle  de-  pUimiflTgaTe 
pasturing  &c.,  and  with  horses  and  carriages  damaging  .general  terms, 
&c.  and  prostrating  the  hedges,  &c.  on^Uie  dSS** 

Pleas,  1.  Not  guilty.  2.  That  the  close  in  which  &c.  ^*^^„'j, 
was  not  the  plaintififs,  in  manner  &c.  8.  Justification,  '*8^  "*JJ^ 
allecinff  the  trespasses  to  have  been  committed  by  de-  •n*^  plaintiff 

o    b  f  .^^  afterwards  de- 

fendant  as  tenant  to  Maria  HiggSj  a  party  having  right  dared  against 
oF  way  over  the  locus  in  quo  from  the  close  of  which  Defendant 
defendant  was  such  tenant^  and  in  exercise  of  such  right.  gJutj  and  a 

Replication,  joining  issue  on  pleas  1  and  2.     To  plea  wbicb^lldntiff 
3.,  traverse  of  the  right  of  way  in  M.  H. :  conclusion  to  J"^!!™!l'"^ 

'  o  J  '  issues  were 

joined.     Plain-  • 
tiff  also  new  assigned ;  and  defendant  suffered  judgment  bj  default  on  the  new  assignment  . 
On  trial  of  the  issues,  and  inquiry  of  damages,  plaintiff  bad  a  verdict  witb  Is,  damages  on 
the  first  plea  and  on  the  new  assignment,  and  a  verdict  was  found  for  defendant  on  the  jus- 
tification.    The  Judge  refused  to  certify  for  costs  under  stat.  3  &  4  Viet,  c,  24.  $,  9. 

Held,  that  the  above  general  notice  did  not  protect  plaintiff  from  loss  of  costi,  as  in  the 
case,  under  sect.  3.,  of  a  trespass  after  notice;  but  that,  to  meet  the  proviso  of  that  section, 
plaintiff  should  have  warned  defendant  not  to  trespass  extra  viam. 

Defendant,  in  suffering  judgment  by  default,  left  upon  the  record  bis  plea  of  Not  guilty, 
except  as  to  the  trespasses  newly  assigned.  Held,  that  plaintiff,  if  entitled  to  costs,  might 
have  recovered  those  of  a  witness  to  prove  the  trespasses,  though  there  was  no  real  contest 
on  that  point  at  the  trial. 

When  a  rule  nisi  is  granted  for  a  new  trial,  the  successful  party  is  entitled  to  recover  in 
com  bis  attorney's  term  fee  of  XL  per  term  until  the  giving  of  judgment, 
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the  country.  New  assigDtnent,  that  defendant  committed 
the  trespasses  on  other  and  different  occasions  and  for 
other  and  different  purposes  than  in  the  third  plea  men- 
tionedy  and  in  other  and  difierent  parts  of  the  close,  out 
of  the  said  way  in  that  plea  mentioned  &c.   Verification. 

Rejoinder  joining  issue  on  the  traverse  of  the  right  of 
way.  Plea  to  the  new  assignment,  as  follows :  ^*  And 
the  defendant,  relinquishing  his  said  plea  by  him  first 
above  pleaded  so  far  as  the  same  plea  relates  to  the  said 
trespasses  above  newly  assigned,  and  also  relinquishing 
his  said  plea  by  him  secondly  above  pleaded,  says 
nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff  as  to  the  said  trespasses  above  newly  assigned : 
whereby  the  plaintiff,  as  to  those  trespasses,  remains 
therein  undefended  against  the  defendant ;  wherefore  the 
said  plaintiff  ought  to  recover  against  the  said  defendant 
bis  damages  on  occasion  of  the  said  trespasses  above 
newly  assigned." 

Venire  to  try  the  issues  joined,  and  to  assess  damages 
for  the  trespasses  newly  assigned. 

The  cause  was  tried  before  Coleridge  J.,  at  the  Slaf^ 
Jbrdshire  Summer  assizes,  1841 ;  when  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  with  one  shilling 
damages  on  that  issue  and  on  the  new  assignment ;  and 
the  defendant  had  a  verdict  on  the  justification.  The 
learned  Judge  refused  to  certify  for  costs  under  stat.  3 
&  4  Fict.  c.  24f»  5.  2.  A  rule  nisi  for  a  new  trial  was 
obtained  on  behalf  of  the  plaintiff  in  Michaelmas  term, 
1 84 1 ,  and  discharged  in  Hilary  vacation,  1 843.  On  tax- 
ation of  costs,  in  the  same  vacation,  it  appearing  that  plain- 
tiff had  served  defendant  with  notice  not  to  trespass  (a), 

(a)  The  notice  recited  that  defendant  occupied,  end  had  lately  mown 
gnm  upon,  the  land  of  M.  Higgi,  adjoining  the  StomffdU  Dolej  and  k 
itated  that  plaintiff  would  commence  an  action  against  defendant  •*  if 
joa"  (defendant)  «  sfaaU^attempt  to  cany  awaj  the  said  haj,  gmt,"  &cl. 
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the  Master  considered  the  plaintiff  entided  to  the  costs  <2itfm*«  BaNcA. 

1848* 
of  executing  a  writ  of  inquiry  of  damages,  and  allowed,  |__ 

for  such  costs,  22/.  Ss.  4fd^  including  the  costs  (12.  I2s.)  Boumvs 
of  a  witness  to  prove  the  trespass,  though  the  defendant  Aloooc. 
objected,  contending  that  the  trespass  was  admitted  on 
the  pleadings.  The  Master  also  refused  defendant  the 
term  fees  of  IL  each,  which  he  claimed  as  usually  al- 
lowed, after  the  obtaining  of  a  rule  nisi  for  a  new  trial, 
down  to  the  final  judgment  Whateleyi  in  this  term, 
obtained  a  rule  to  shew  cause  why  the  Master  should 
not  review  his  taxation. 

Warren  now  shewed  cause.  Stat  S  &  4  Vict.  c.  24. 
X.  S.  expressly  provides  that  sect  8.  shall  not  deprive 
the  plaintiff  of  costs  in  any  action  for  a  trespass  over 
lands  ''  in  respect  of  which  any  notice  not  to  trespass 
thereon  **  "  shall  have  been  previously  served "  by  the 
owner  or  occupier.  IPatteson  J.  The  notice  seems 
to  have  been,  not  to  exercise  the  right  of  way, 
as  to  which  the  defendant  has  succeeded.  Going  out 
of  the  way  was  not  the  thing  against  which  notice  was 
given.  You  warned  him  not  to  come  at  all.  Lord 
Denman  C.  J.^  You  cautioned  him  not  to  go  super 
viam.  You  took  issue  on  the  right  of  way.  Patteson  J. 
If  you  had  not  gone  to  trial  on  the  justification,  but 
new  assigned  only,  and  had  proved  notice  to  the  de- 
fendant not  to  go  any  where  but  on  the  way  claimed 
by  him,  the  case  would  have  been  different]  The 
notice  is,  in  effect,  not  to  go  out  of  the  way,  as  well 

with  carta,  carriages,  or  otherwitt,  <'  acron  or  over  the  laid  piece  of  land 
called  the  StonyhiU  Dole,  or  shall  for  that  or  anj  other  purpose  make  or 
construct  anj  temporary  cart  carriage  or  horse  road  or  path  across  or 
oror  the  same,**  or  puU  down  the  hedges,  &c.»  "  or  oommit  any  other 
trespaia  whatsoercr  in  or  upon  the  laid  piece  of  land  called  the  StonyhiU 
DoUr 
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.    VAimtiv.     as  Dot  to  go  Dpon  iL    The  statute  should  have  been 
^  ^'       more  precisely  worded  if  the  intention  had  been  to  far 


BoomiiK  elude  cases  like  this.  The  costs  of  a  witness  to  prore 
jthe  trespass  were  properly  allowed.  The  defendant^  in 
his  plea  to  the  new  assignmenty  udopted  the  form  woi^ 
gested  in  note  [/]  to  Greene  v.  Jona  (a),  but  has  rdin- 
qubhed  his  plea  of  Not  guilty  as  to  the  newly  assigned 
trespasses  only.  On  this  record  the  plaintiff  could  not 
have  launched  his  case  at  the  assizes  without  a  witnesa 
to  the  trespass.  IPatieson  J.  No  doubt  you  must  have 
had  a  witness  on  the  plea  of  Not  guilty  as  it  stood.] 

WhaUlei/i  contra.  The  proviso  in  stat.  3  &  4  VicL 
c.  24.  5. 3.  was  meant  to  exclude  from  protection  in 
those  cases  only  where  a  defendant  wilfully  does  some- 
thing contrary  to  notice.  Here  the  plaintiff  warns  the 
defendant  not  to  come  upon  the  dose  at  alL  He  had  no 
right,  as  the  verdict  shews,  to  forbid  plaintiff's  coming 
on  that  part  over  which  the  right  of  way  was  claimed; 
and,  if  the  notice  was  to  operate  as  a  warning  not  to  go 
a  step  out  of  that  way,  it  should  have  been  expressly  so 
framed.  The  witness  to  prove  a  trespass  was  unneces- 
sary :  nominal  damages  were  taken  without  any  inquiry 
as  to  the  circumstances.  If  wanton  damage  had  been 
complained  of,  beyond  the  acts  necessary  for  asserting 
the  right,  the  case  would  have  been  different.  [Lord 
Daunan  C.  J.  If  the  plaintiff  was  entitled  in  respea  of 
any  damage,  he  was  entided  to  prove  what  it  was.] 
tVhaieUy  then  gave  up  this  point,  and  proceeded  to  con- 
tend that  the  term  fee  was  usual,  and  was,  in  practice, 
allowed  from  the  time  of  granting  the  rule  down  to  the 
time  of  taxation. 

Lord  Denman  C  J.    The  third  secdon  of  stat  3  & 

[(•)  1  Wmi.  annitf.aOOc,(6Uicd.). 
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4  Vid.  c.  24.  18  perhaps  more  generally  framed  than  Qmmff 
might  be  desirable ;  bat  we  must  put  a  reasonable       ^^^ 


construction  upon  it :  and,  so  construed,  it  seems  pro-       Bomun 


T, 


perly  applicable  to  those  cases  where  the  notice  has       Ammou 

been  not  to  do  that  which  at  the  time  was  in  dispute. 

Here  the  notice  was,  not  to  come  upon  the  close  at 

all.     Trespass  is  brought  for  breaking  and  entering  the 

close ;  the  defendant  pleads  Not  guilty,  and  a  right  of 

way,  as  to  which  the  plaintiff  takes  issue :  that  right, 

as  appears  afterwards  by  the  verdict,  the  defendant  has. 

The  pluntiff  also  puts  a  new  assignment  on  the  record, 

as  to  which  the  defendant  suffers  judgment  by  default 

It  is  contended  that,  on  this  result,  the  general  notice 

entitles  the  plaintiff  to  costs:  but  I  think  that  is  not  the 

fair  meaning  of  the  statute*     The  term  fee  appears  to 

me  an  expense  which  ought  to  be  allowed* 

Patteson  J.  Before  this  action  was  brought,  the 
defendant  asserted  a  right  of  way  over  the  plaintiff's 
close*  The  plaintiff  gave  him  notice  not  to  trespass  there ; 
that  is,  in  effect,  not  to  assert  the  right  which  he  claimed* 
If  the  plaintiff  had  succeeded  on  the  justification,  his 
notice  would  have  entitled  him  to  costs ;  but  the  defend- 
ant has  established  his  right  to  do  what  the  notice  for- 
bade. The  plaintiff  says  that  the  trespass  extra  viam 
was  that  which  the  defendant  had  notice  not  to  do; 
but  that  is  not  so.  If  the  plaintiff  had  said,  *^  It  is 
true  you  have  a  right  of  way  over  ia  particular  part  of 
the  close,  but  take  care  you  do  not  go  out  of  that  way,** 
the  case  would  have  been  different*  Here  he  has  only 
given  a  notice  not  to  come  upon  the  close  at  all. 

Williams  J.  concurred. 

Rule  absoiute. 


eSi  Q.B.   BASTSKTERM, 


/r. 

1845. 


Z^^ASSi'md  SxwELL,  Ezecutrix  of  Sewell,  against  Williah 
JST!^  Seal  Evans. 

RoDBN  agaimt  Hbnby  Thomas  Ryot. 

To  prare  the      ji^  Smell  T.  WilUom  Seal  Evans  the  action  was  debt 

execution  by        X 

defendant  of  an        on  a  bill  of  exchange  drawn,  by  and  in  favour  of 

instrument  on 

which  he  is  the  tesiator,  upon  and  accepted  by  defendant;  and  for 

shewn  that  such  goods  8old  and  delivered  by  testator  to  defendant,  and 

exMutoTby  a  f^  <ui  account  Stated  between  testator  and  defendant. 
§^|^^^!|[^       Flea.    As  to  the  bill  of  exchange,  that  defendant  did 

name,  it  is  not  ^^  accept :  as  to  the  residue.  Never  indebted. 

neoenarj  to  *^  ' 

give  eridence  IssUeS  thereou. 

strictly  iden* 

tifying  the  On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 

person  whose 

signature  u  sittings  after  Michaelmas  term  1841,  the  plaintiff  failed 

party  on  whom  ou  the  issues  as  to  the  bill  of  exchange  and  on  the  ac- 

1^^^^"^^^^  count  stated.     As  to  the  issue  on  the  sale  and  delivery 

"'^^^  VMch  ^^  gP^h  a  witness  swore  that  he  introduced  a  person 

ruse  a  doubt  ^f  j|jg  name  of  William  Seal  Evans  to  the  testator  as  a 

of  the  identity. 

In  an  action   customer,  and  that  he  saw  the  person  so  introduced 

for  goods  soldy 

against  wusam  write  a  letter ;  which  letter  was  produced  in  evidence, 
appeared  that,  and  (as  was  admitted)  established  the  case  against  the 
befble  actior"  defendant  by  acknowledgment,  if  the  identity  of  the 
^amSoMiEpans  ^^^^  ^^^  ^®  defendant  was  shewn.  The  facts  oc- 
had  been  a  cus-  cuyjed  about  five  Tcars  before  the  action  was  brouirht. 

tomer,  and  had  ^  ^ 

written  a  letter   'j^  witness  had  uot  sceu  the  person  since,  and  did  not 

acknowledging  * 

receipt  of  the 

goods.     The  witness  who  proTed  these  fkcts  did  not  know  whether  defendant  was  the 

same  W,  S,  Epan$i  nor  waa  any  further  evidence  given  of  the  facL     Held  a  sufficient 

primA  facie  case. 

In  an  action  against  Henry  TUtomaM  Ryde  as  acceptor  of  a  bill  of  exchange,  it  appeared 
that  a  Henry  Thomat  Ryde  bad  kept  cash  at  the  bank  where  the  bill  was  made  payable, 
and  had  drawn  cheques  which  the  cashier  had  paid.  The  cashier  knew  the  party's  hand 
writing,  by  the  cheques,  and  swore  that  the  acceptance  was  in  the  same  writing  ;  but  he 
had  not  paid  any  cheque  for  some  time,  did  not  know  the  party  personally,  and  could  not 
further  identify  him  with  dcfendaas.    Hdd  a  sufficient  primA  fkoe  case. 
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know  whether  that  person  was  the  defendant.    The  Qumk*iBimA. 

1845. 
defendant's  counsel  contended  that  there  was  no  evi-  

dence  to  go  to  the  jury  :  but  the  Lord  Chief  Justice  left       Siwa* 

the  case  to  them;  and  they  found  a  verdict  for  the       ^^Ajn, 

plaintiff  on  the  issue  as  to  goods  sold  and  delivered. 

In  Hilary  term  following  (a), 

Humfrey  moved  for  a  new  trial.  There  was  nothing 
from  which  the  jury  could  infer  the  identity  of  the  de- 
fendant and  the  writer  of  the  letter.  [Lord  DenmanC.  J. 
How  far  do  you  go  ?  Do  you  say  that  it  was  necessary 
to  shew  the  identity  of  that  person  with  the  person  who 
was  served  with  the  writ  ?]  In  Whiielocke  v.  Musgraoe  {b) 
an  action  was  brought  upon  a  note  which  was  signed 
with  ^*  the  mark  of  Francis  MmgroveP  The  signature 
of  an  attesting  witness  was  also  proved  ;  but  the  Court 
of  Exchequer  held  that  there  was  no  case  for  a  jury 
without  evidence  of  the  identity  of  the  defendant  And 
Bayley  B.  {c)  said :  **  It  frequently  happens  that  a  sub- 
scribing witness  says  that  he  saw  the  bond  executed, 
but  that  he  did  not  know  the  person  who  executed  to 
be  the  defendant.  What  is  the  consequence  ?  It  is  not 
presumed  that  he  was  the  defendant,  but  the  plaintiff  is 
nonsuited.''  The  case  there  supposed  is  precisely  the 
present  case.  [Lord  Denman  C«  J.  Does  the  pame  go 
for  nothing  at  all,  in  any  case  ?  Suppose  the  name  of 
the  defendant  had  been  William  Lemuel  Gtdliver  Evans^ 
and  a  sale  had  been  proved  to  a  party  so  named.]  That 
point  is  noticed   by  Bayley  B.  in  Whitelocke  v.  MtiS' 

(a)  January  1 1th,  1848.     Before  Lord  Dewman  C.  J.«  Pattnofh  Cole" 
ridge  and  Wifihtman  Js. 

(6)  I  Cro.  i  M,  511.     S.  C.  S  T^yrwk,  541. 

(c)  1  oo»  4:  ^*  ^1^*    ^^^  ^^  P*  ^^^* 


Q.B.   SA8TER  TERM, 

Eflrnm  IT.    graoe  (a).    He  says :  ^<  We  presume  that  the  note  was 

1849.       "^       *  i'  • 
[^  signed  by  a  person  cf  the  name  of  Fnmeit  Mu^gnwe; 


bat  bow  does  that  appear  to  be  the  defendant  ?"  Ifitf- 
ETAm.  dldon  Y.  Sandjbrd  (6)  is  to  the  same  effect.  {ColerU^  J. 
There  proof  was  not  given  that  the  person  signing  as 
7%oiiiasjSanM{^iI  was  so  named.]  No  better  proo^  at  any 
ratet  was  given  here  than  in  Whitelocke  v.  Musgrooe{c). 
iPaUacn  3.  In  Nd$(m  v.  Whittall  {d)  BayUy  J.  said  that 
there  was  evidenoe  to  connect  the  defendant  with  the 
note.]  He  clearly  meant  to  intimate  that  some  evidence^ 
besides  that  of  identity  of  name»  was  always  necessary : 
and  it  was  shewn,  in  Wkitelocte  v.  Mu^gnwe  {e)j  that 
the  doctrine  was  not  new.  [Lord  Denman  C  J.  The 
opinion  of  Bayley  3^  in  Nelson  v.  Whittall  {d)f  was 
extrajudicial.]  In  Jams  v.  Jones  (g)  it  was  held  that, 
in  an  action  on  a  note  against  Hugh  Jones^  it  was  not 
evidence,  to  go  to  a  jury,  that  a  person  named  Bugh 
Jones  had  signed  it,  the  name  appearing  to  be  common : 
and  it  is  worth  remarking  that  in  that  case  there  was 
a  plea  of  confession  and  avoidance.  There  Parke  B. 
said  that  the  difficulty  often  occurred  in  ordinary  cases 
of  goods  sold  and  delivered.  In  BuUceUy  v.  But^ 
ler  (A)  the  action  was  by  indorsee  against  acceptor : 
the  payee  and  indorser  was  £.  & :  and  evidence  of 
conduct,  and  possession  of  the  bill,  by  a  person  calling 
himself  E.  S^  was  thought  sufficient  to  enable  a  jury  to 
infer  the  identity  of  this  person  with  the  payee:  but  it 
was  assumed  that  some  evidence  was  requisite.     [Pa/- 

(a)  1  0«.  I-  2i.  515. 

(6)  4  Cimpb.  34.     See  Drew  t.  Prior,  5  M.^  G,  S64. 

(e)  I  Cro.t  M.  511.     S.  a  S  T^rwh,  541. 

{d)  IB.  fAU.  19.  SI. 

(t)  ICnkf  M.  513.    3  T^rwk.  546. 

U)  9  iC  Ir  r.  75.  (A)  S  A  Ir  C  4S4.    .  ; 
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ieson  J.    In  Crreenshiekfs  v.  Craned  (0)9  where  CharUi  (htmc%  BmA. 

Banner  Crawford  was  sued  as  acceptor  of  a  bill|  directed  ^ 

to  Charles  Banner  Crawford^  East  India  Houses  it  was  Skwill 
held  enough  to  shew  that  the  acceptance  was  written  Etams. 
by  a  person  of  that  name,  who  had  been  a  clerk  in  the 
India  House^  but  had  left  it  five  years  ago :  according  to 
your  argument  that  was  no  evidence  whatever.]  That 
case  must  have  contained  some  other  facts ;  it  is  irre* 
concileable  with  Whitelocke  v.  Mu^race(b).  \PaUe^ 
son  J.  referred  to  Smith  v.  Henderson  (c).3 

Cur.  adxk  vidt* 

In  Boden  v.  Henry  Thomas  Bjfde  the  declaration  was        Eodbk 
in  assumpsit  by  indorsee  against  acceptor  of  three  bills         Rtm. 
of  exchange,  with  a  count  on  an  account  stated*     Pleas : 
as  to  the  bills,  that  defendant  did  not  accept :  as  U>  the 
residue,  Non  assumpsit     Issues  thereon. 

On  the  trial,  before  WiUiams  J.,  at  the  sittings  in 
Middlesex  in  last  Hilary  term,  it  appeared  that  all  the 
bills  were  accepted  in  the  name  of  Henry   Thomas 
Byde^  and  made  payable  at  the  Begent  Street  Branch 
of  The  London  and  Westminster  Bank.     The  plaintiff 
called  a  cashier  of  that  bank,  who  stated  that  he  knew 
the  hand  writing  of  Henry  Thomas  Byde,  and  that  the 
acceptances  were  in  his  writing.    Being  cross  examined 
as  to  his  means  of  knowledge,  he  stated  that  Henry 
Thomas  Byde  had  kept  an  account  at  the  Begent  Street 
Branch :  that  witness  had  never  seen  him  write,  and  did 
not  know  him :  that  his  only  means  of  knowledge  as 
to  the  hand  writing  consisted  in  his  having,  as  cashier, 
paid  cheques  drawn  in  the  name  of  the  party  alluded  to 
by  him;  and  that  he  had  paid  none  for  some  time. 

(a)  9  it  4-  W.  314.         (})lCr<h^U»  511.    ^  C  3  T^rwh.  $iU 

(c)  9  m:  t  ^*  19^ 


F^Umi  IV.    For  the  defendant  it  was  objected  that  there  appeared 
no  evidence  to  identify  him  with  the  Hemy  Tkomt» 


^^^^"'^  Ibfde  spoken  of  by  the  witness.  The  learned  Judge 
Btml  thought  that  there  was  a  prima  facie  case  of  identity,  and 
overruled  the  objection.  Verdict  for  plaintiff.  fVordp^ 
worthy  in  the  same  term  {^Jatmary  13th),  moved  for  a  rule 
to  shew  cause  why  a  nonsuit  should  not  be  entered  or  a 
new  trial  had,  contending  that  there  had  been  no  evidence 
of  the  identity.  He  cited  no  authorities,  but  referred 
to  the  motion  made  by  Humfrey  in  SeweU  v.  Eams^ 
two  days  before>  and  the  cases  then  mentioned. 

Cttr.  ado.  vuU. 

The  Courts  in  the  same  term,  Jamuny  25th,  granted 
rules  nisi  in  both  cases,  but  directed  that  they  shouM 
not  be  set  down  in  the  new  trial  paper. 

In  JRodm  v.  i^  {May  10th), 
F.  F.  Lee  was  about  to  shew  cause ;  but  the  Court 
called  upon 

Wordsworth  in  support  of  the  rule.  [Lord  Denman 
C  J.  You  admit  that  there  was  evidence  of  a  person 
keeping  an  account  at  the  bank,  whose  hand  writing  was 
that  produced ;  but  you  say  he  was  not  sufficiently  iden- 
tified with  the  defendant.]  That  position  is  borne  out 
by  the  judgment  of  the  Court  of  Exchequer  in  Whitelocke 
V.  Musgrove  (a),  where  Lord  Lyndhurst  C.  B.,  though 
absent  when  cause  was  shewn,  concurred  with  the  rest  of 
the  Court.  And,  on  the  motion  for  a  rule  nisi,  his  Lord- 
ship said :  **  It  would  be  very  extraordinary  if  some 
evidence  of  identity  was  not  necessary  "  (6).     *^  Were  it 

(a)  1  CVm  jr  ^*  511.      S.C.S  7\rwh.  541. 

(6)  S  7]yr«A,  542.     Set  1  CVo.  (r  AT.  589.  DoCt  («> 
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otherwise  any  person  of  the  same  name  might  be  sued  (2iMm*«  SmuA. 


1843. 


with  effect.  Why  should  the  onus  of  proving  a  negative^ 
liz.  that  he  is  not  the  person  named  in  the  Dote»  be  Bodiv 
thrown  on  the  defendant  {a)?"  In  Logan  v.  Allder  (i),  R^n* 
which  was  an  action  of  debt^  on  bond,  against  a  party 
described  as  ^.  jB.  AUder^  of  JET.  House^  in  the  county  of 
Dwrhantj  a  witness  proved  the  execution  of  the  bond  at 
an  inn  in  Sussex^  but  had  not)  either  before  or  since, 
seen  the  person  who  executed,  and  did  not  know  that 
the  defendant  was  the  person,  or  that  he  lived  at 
H.  Housej  i)urhanu  The  same  question  arose  as  in 
the  present  case ;  and  the  plaintiff  was  nonsuited.  On  a 
motion  to  set  aside  the  nonsuit,  BoUand  B.  said :  *^  The 
rule  of  law  is  the  same  in  civil  as  in  criminal  proceedings. 
Now  suppose  a  person  to  be  tried  for  forging  the  sig* 
nature  of  fV.  A  AUder  of  JET.  House  to  a  bond,  and  that 
the  subscribing  witness  said,  ^  I  saw  that  bond  signed 
at  the  inn  I  keep,  but  I  never  saw  the  party  executing 
before  or  since,'  could  that  prisoner's  case  be  left  to  the 
jury?"  {PattesonJ.  There  must  be  some  distinction 
in  the  modes  of  proof,  according  to  circumstances.  In 
a  civil  case  the  action  may  be  against  the  executors  of  the 
party  who  signed.  I  do  not  understand  the  doctrine  of 
Bolland  B.  In  a  criminal  case  the  prisoner  would  be  in 
Court,  and  the  witness  would  be  asked  whether  that  was 
or  was  not  the  man  who  signed  the  bond.]  In  Jones  v. 
Jones  {c)  the  CJourt  of  Exchequer  upheld  the  decision  in 
Wkitelocke  v.  Musgraoe{d)\  and,  the  plaintiff  feiling  to 
identify,  the  party  whose  hand  writing  he  proved  with  the 
defendant,  a  new  trial  was  ordered.  On  a  second  trial, 
evidence  of  the  identity  was  given,  and  the  plainUff 

• 

(a)  3  Tyrvik.  54S.  (6)  S  T^.  SSI.  note  (a). 

(c)  9  A6  «•  r.  75.  (<0  1  Oo.  4t  ^  ^11*    A^  ^  ^^^V>^  ^^l*" 


688  Q.  &   EASTSR  TERM^ 

nhmg  ir.    recovered  {a).     Greenshidds  t.  Cranrford  (£}  may  be 

184S 
^   relied  upon  on  the  other  side ;  but  there  some  evideoce 

RoDiH  of  identity  appeared.  [Lord  Denman  C.  J«  How  did 
Etbb.  the  evidence  there  prove  identity?  Williams 3.  The 
statement  in  the  report  does  not  shew  it  PaUeson  J. 
Nothing  appears  but  that  the  person  to  whom  the  evH 
dence  related  bore  the  same  name  with  the  party  sued.] 
No  reason  can  be  assigned  for  throwing  the  burden  of 
disproof  in  such  cases  upon  the  defendant.  In  Parkins 
y.  Hawksham  (<;),  an  action  on  a  bond,  Hdlrcyd  J. 
ruled  that  the  plaintiff  must  identify  the  person  sworn 
to  have  executed  the  bond  with  the  person  sued.  Lord 
Ellenborough  and  Bayley  J.,  in  Nelson  v.  WhittaU  (iQ, 
thought  it  doubtful  whether  mere  evidence  of  the  sub- 
scribing witness's  hand  writing  was  sufficient  proof  against 
a  party  sued  as  maker  of  a  promissory  note. 

Lord  Denman  C.  J.  The  doubt  raised  here  has 
arisen  out  of  the  case  of  Whitelocke  v.  Musgrove  (e) :  but 
there  the  circumstances  were  different.  The  party  to 
be  fixed  with  liability  was  a  marksman,  and  the  facts  of 
the  case  made  some  explanation  necessary.  But,  where 
a  person,  in  the  course  of  the  ordinary  transactions  of 
life,  has  signed  his  name  to  such  an  instrument  as  this, 
I  do  not  think  there  is  an  instance  in  which  evidence  of 
identity  has  been  required,  except  Joties  v.  Jones  (g). 
There  the  name  was  proved  to  be  very  common  in  the 
country :  and  I  do  not  say  that  evidence  of  this  kind  may 
not  be  rendered  necessary  by  particular  circumstances,  as, 
for  instance,  length  of  time  since  the  name  was  signed. 

(a)  9  Af.  i  r.  78.  note  (a).  (6)  9  J/l  j-  F.  314. 

(c)  2  Stark.  Al  P.  C.  339.  {d)  1  B.  ^  Aid.  19. 

{e)\Cr9.^iL  511.    S.C.S  T^rwk.  541.       {ji)  9  iH  W.  75. 
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But,  in  cases  where  no  particular  circumstance  tends  to  Queen^i  Bench. 

raise  a  question  as  to  the  party  being  the  same,  even * 

identity  of  name  is  something  from  which  an  inference        Rods* 
may  be  drawn.      If  the  name  were  only  John  Smithy        Rtdi. 
which  is  of  very  frequent  occurrence,  there  might  not 
be  much  ground   for  drawing  the  conclusion.     But 
Henry  Tkotnas  Rydes  are  not  so  numerous ;  and  from 
that  and  the  circumstances  generally  there  is  every  rea^ 
son  to  believe  that  the  acceptor  and  the  defendant  are 
identical.     The  dictum  of  Bolland  B.  {a)  has  been  al- 
ready answered.     Lord  Lyndhurst  C.  B.  asks  (i)  why 
the  onus  of  proving  a  negative  in  these  cases  should  be 
thrown  upon  the  defendant :  the  answer  is,  because  the 
proof  is  so  easy.     He  might  come  into  court  and  have 
the  witness  asked  whether  he  was  the  man.     The  sup« 
position  that  the  right  man  has  been  sued  is  reasonable, 
on  account  of  the  danger  a  party  would  incur  if  he 
served  process  on  the  wrong :  for,  if  he  did  so  wilfully, 
the  Court  would  no  doubt  exercise  their  jurisdiction  of 
punishing  for  a  contempt.     But  the  fraud  is  one  which, 
in  the  majority  of  cases,  it  would  not  occur  to  any  one  to 
commit     The  practice,  as  to  proof,  which  has  con-* 
standy  prevailed  in  cases  of  this  kind,  shews  how  unlikely 
it  is  that  such  frauds  should  occur.    The  doubt  now  sug- 
gested has  never  been  raised  before  the  late  cases  which 
have  been  referred  to.  The  observations  of  Lord  Abinger 
and  Alderson  B.  in  Greenshields  v.  Crawford  [c)  apply  to 
this  case.    The  transactions  of  the  world  could  not  go  on 
if  such  an  objection  were  to  prevail.     It  is  unfortunate 
that  the  doubt  should  ever  have  been  raised ;  and  it  is 
best  that  we  should  sweep  it  away  as  soon  as  we  can. 

(a)  S  Tyrwh,  55S,  (b)  3  TytoA.  54S. 

(c)  9  M,4:  IF.  314. 
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Patteson  J.  I  concur  in  all  that  has  been  said  by 
my  Lord.  And  the  rule  always  laid  down  in  books  of 
evidence  agrees  with  our  present  decision.  The  exe-  ' 
cution  of  a  deed  has  always  been  proved  by  mere  evidence 
of  the  subscribing  witness's  handwritings  if  he  was  dead. 
The  party  executing  an  instrument  may  have  changed 
his  residence.  Must  a  plaintiff  shew  where  he  lived  at 
the  time  of  the  execution,  and  then  trace  him  through 
every  change  of  habitation  till  he  is  served  with  the  writ? 
No  such  necessity  can  be  imposed. 


Williams  J.  I  am  of  the  same  opinion.  It  cannot 
be  said  here  that  there  was  not  some  evidence  of  identity. 
A  man  of  the  defendant's  name  had  kept  money  at  the 
branch  bank ;  and  this  acceptance  is  proved  to  be  his 
writing.  Then  is  that  man  the  defendant  ?  That  it  is 
a  person  of  the  same  name  is  some  evidence  till  another 
party  is  pointed  out  who  might  have  been  the  acceptor. 
In  Jones  v.  Jones  {a)  the  same  proof  was  relied  upon ; 
and  Lord  Abinger  said:  **  The  argument  for  the  plain- 
tiff might  be  correct,  if  the  case  had  not  introduced  the 
existence  of  many  Hugh  Joneses  in  the  neighbourhood 
where  the  note  was  made.''  It  appeared  that  the  name 
Hugh  Jones^  in  the  particular  part  of  Wales,  was  so  com- 
mon as  hardly  to  be  a  name :  so  that  a  doubt  was  raised 
on  the  evidence  by  cross  examination.  That  is  not  so 
here;  and  therefore  the  conclusion  must  be  different. 

Rule  discharged  (6). 

In  Sewell  v.  EvanSf 

Fish^  on  May  11th,  was  about  to  shew  cause;  but, 

(a)  9  JbT.  4*  fT.  75.        (fr)  Sec  Sim/wm  ?.  Ditmare,  91/.  f  W.  47. 
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Per  Qtriam.    This  case  must  be  considered  as  dis-  Qy^efCt  Bench, 

1  H4iS 

posed  of  by  the  decision  of  the  Court  yesterday  in  Boden  1_ 

V.  Ifyde.  S«wiLL 

Rule  discharged.        Ewaikb, 


Peircb  against  Derby.  m^'wS!* 

lyHlTEHURST,  in   Trinity  term,  1842,  obtained  Entry  of  judg. 

a  rule  calling  upon  the  plaintiff  to  shew  cause  why  fin«i  till  cottt 

the  entry  of  judgment  in  this  cause  on  the  judgment  im^^, 

roll  should  not  be  altered  from  ISth  December  1841  to  ha^ng^udned 

February  1st,  1842,  the  day  on  which  final  judgment  5^/„'5^'J*?f""' 

was  completed.     The  following  facts  appeared  by  the  *^^^V\ 

affidavits  in  support  of  the  rule.  ment  on  the 

pottea,  De" 

The  plaintiff  obtained  a  verdict  against  the  defendant  cember  isth, 
for  29/.,  at  the  Norwich  assizes,  Jtdy  1841.     An  award  of  the  entry  as  of 
judgment  was  entered  on  the  postea  in  the  usual  form,  for  wanlt'he  taxed 
the  damages  &c.  assessed  by  the  jury,  and  costs  of  in-  Sii^e  expUa^ 
crease  8cc. ;  and  in  the  margin  of  the  postea  was  written  **®"  ®^  ^T® 

'  or  teraw  after 

"iudirment  siirned  the  ISth day  of  December  1841."   But  vewiict.  Plaln- 

J      o  -^  J  tiff  then  enteral 

(as  was  sworn)  *'  no  judgment  was  then  completed  by  the  up  judgment 

on  the  judg- 

taxation  of  costs.''     The  affidavit  of  increased  costs  was  mem  roll,  aa  of 

_  ^,         ,^^^  J        .•  c^        .•  •  December  \^^ 

sworn,  January  21st,  1842,  and  notice  of  taxation  given  1841.    Be- 
by  the  plaintiff  on  January  27th,  for  the  following  day.  ^!^^  js^h 
The  parties  attended ;  but  the  taxation  was  put  off  till  the  ^"etuM^d^w- 
29th,  and  did  not  then  take  place ;  which  delay  the  affi-  »«"»«  of  judg- 

^  ^  "^  Dient,  the  de- 

davits  imputed  to  the  plaintiff's  agents.   Notice  was  again  fendant  died. 

Hii  executon 

given  by  the  plaintiff  for  February  1st,  1842 ;  and  the  affi-  brought  error 
davit  stated  that  on  that  day  (the  day  after  Hilary  term)  Md  the  Cour^ 

at  their  in- 
■tance,  ordered 

the  date  of  judgment  on  the  roll  to  be  altered  from  December  ISth,  IS4I9  to  Februwry  iMi 

184S,  the  day  of  taxation. 

TT  ^ 
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Voiunu  IK     plaintifF  taxed  hb  costs  at  122L  5i.,  under  protest,  froin 
1843.        ^^  agent  for  the  opposite  party,  against  the  regularity 


PuEcc  of  the  taxation  and  other  proceedings,  ^^  inasmuch  as 
DiuT.  the  defendant  had  died  on  or  about  the  15th  day  of 
December  last,  between  verdict  and  judgment,  and  the 
said  judgment  was  not  entered  within  two  terms  after 
such  verdict."  The  allocatur  bore  date  on  the  said 
1st  of  Februatyf  *^  thereby  completing  the  judgment, 
which  till  then  was  only  inchoate,  and  not  6nal';  and 
the  taxation  of  costs  was  entered  in  the  Master's  book 
of  that  day,"  as  follows. 

"  13th  December  1841.     Nor/M. 

Thomas  Peirce 

V.  No.  3024. 

Thomas  Deny*  P.  Trover. 

In  all,  \5\U  5s.    1st  February  1842.       Stevens  and  Co." 

To  one  of  the  affidavits  was  annexed  a  certificate 
stated  by  the  deponent  to  be  duly  entered  by  the 
proper  officer  in  the  Queen's  Bench  Office,  in  the  fol- 
lowing terms. 

**  Norfolk.    Jt  Postea.    Trover.         Thomas  Peirce 

v.  Thomas  Deny. 
Roll  3024.  Damages  in  the  whole  \5\l  5s. 

Stevens  and  Co. 
'*  I  hereby  certify  that  judgment  in  the  above  cause 
was  signed  on  the  13th  December  1841,  and  completed 
on  the  1st  February  1842. 

Walter  Kerton, 
Clerk  in  the  Queen's  Bench  Office, 
Sd  May  1842." 

And  the  deponent  stated  "  that  the  term  *  signing  *  in 
the  said  certificate  is  the  signing  on  the  postea." 

It  was  further  deposed  that  the  plaintifi*'s  agents,  in 
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consequence  of  the  protest  above  mentioned,  requested  Qtc0m*«  BeneL 

the  Master  to  date  his  allocatur  as  of  Michaelmas  term  ' 

preceding,  which  he  declined  to  do.  Pw»c« 

Defendant's  executors,  on  the  18th  April  1842,  sued  Dxeet. 
out  a  writ  of  error  coram  nobis,  and  afterwards  deli- 
ver^ an  assignment  of  errors,  alleging,  as  error,  that 
judgment  was  given  for  the  said  Thomas  Peirce  against 
the  said  Thomas  Derry^  when  in  fact,  after  the  verdict, 
and  between  verdict  and  judgment,  to  wit  on  15th  De^ 
cember  1841,  the  said  defendant  died;  and  that  the 
judgment  was  not  entered  within  two  terms  after  such 
verdict.  The  plaintiff  below,  on  May  2Sd,  1842,  pleaded 
to  the  assignment  of  errors,  and  alleged  that  the  judg- 
ment was  entered  within  two  terms  after  the  verdict 

The  agent  for  the  plaintiffs  in  error  stated  ^*  that  he 
this  deponent  did,  on  the  3 1st  day  of  May  last,  search 
the  judgment  roll  as  carried  in  by  the  plaintiff  in  this 
action,*  but  did  not  find  any  entry  thereon  of  the  judg- 
ment having  been  completed  on  the  said  1st  day  of 
February  1842,  the  day  on  which  the  judgment  became 
final;  but  in  the  judgment  roll  (on  the  margin)  is  the 
entry  following,  ^judgment  signed  the  13th  December 
1841,'  as  the  time  of  signing  judgment,  without  any 
reference  whatever  to  the  time  of  the  taxation  of  the 
costs  and  the  completion  thereby  of  final  judgment  as 
aforesaid." 

In  opposition  to  the  rule,  a  clerk  to  the  plaintiff's  at- 
torneys deposed,  *'  That  he  did,  on  the  13th  day  of 
December^  1841,  sign  final  judgment  for  the  plaintiff  on 
the  postea  in  this  cause  at  the  judgment  office  of  this 
honourable  CJourt."  Another  clerk  explained  the  al«- 
leged  delay  of  taxation  from  the  time  of  the  first  ap- 
pointment,  and  denied  the  protest  said  to  have  been 
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made  on  the  other  side  against  the  taxation,  bnt  ad- 
mitted that,  after  the  taxation,  he  requested  the  Master 
to  date  his  allocatur  as  of  the  day  when  final  judsnnent 
was  signed,  stating  to  him  the  information  which  bad 
been  given  to  deponent  by  the  agent  on  the  other  bh 
that  defendant  was  dead. 


2Z.  V.  Richards  now  shewed  cause.  This  is  an  ap- 
plication to  alter  the  entry  of  judgment  in  opposition  to 
the  fact  In  practice,  judgment  is  signed  before  costs 
are  taxed ;  and  the  entry  here  is  strictly  conformable  to 
the  rule,  Reg.  Gen.  Hil.  4  ^  4,,  General  Ralei  and 
Regulations^  S  (a),  that  <*  All  judgments,  whether  in- 
terlocutory or  final,  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  yacation, 
when  signed,  and  shall  not  have  relation  to  any  other 
day."  In  Fisher  v.  Dudding{b)  the  question  was  at 
what  time  judgment  had  been  entered,  according  to 
Stat  1  &  2  Vict.  c.  110.  5.  17*9  which  gives  four  per 
cent  interest  on  judgment  debts  **  from  the  time  of 
entering  up  the  judgment."  Tindal  C.  J.  said :  **  It 
appears  to  me,  that  the  legal  meaning  of  those  words 
must  be  taken  to  be  the  time  of  signing  judgment,  or 
making  the  entry  of  the  incipitur  in  the  Master's  book. 
After  that  has  been  done,  the  plaintiff  has  two  terms 
allowed  him  before  he  closes  the  record,  and  when  he 
does  that,  the  Master  will  put  on  the  margin  of  the 
roll  the  very  day  on  which  the  incipitur  was  entered." 
**  According  to  the  construction  of  my  brother  GouUnarn^ 
the  judgment  is  not  entered  at  this  moment,  because 
there  has  been  no  formal  entry  on  the  roll,  but  we  can 
only  refer  these  words  of  the  statute  to  that  which 

(a)  5  B.  «•  A(L  U. 

(h)  9  D^yiL  P.  C.  87S.    5.  C  S  M»n.  ^  G,  2S8. 
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ordinarily  takes  place."     The  same  view  of  the  expres-  (tuMm*$  BeneL 

9ion  **  entering  judgment"  seems  to  have  been  taken  in    * 

Cobbal4i  v.  CMlver  (a)   and   Coulson  v,  Cluiterbuck  (6).        ^"»« 
Reliance    may   perhaps    be    placed   on   Blackburn  v.       DuaY. 
Kymer  (c) :  but  that  case  occurred  before  the  new  rules, 
and  related  to   the  time  of  putting  in  bail  in  error, 
Butler  V.  Bulkeley  [d)  was  also  a  decision  before  the  new 
rules,  and  on  a  different  subject  from  that  now  in  ques- 
tion.    The  entry  of  judgment  here  has  been  made  cor- 
rectly according  to  the  rules :  the  Court  has  no  authority 
to  give  it  a  new  and  false  date.     If  the  plaintiff's  pro- 
ceedings have  been  faulty,  error  may  perhaps  lie;  but 
the  judgment  cannot  be  entered  inconsistently  with  the 
fact     Stat.  17  Car.  2.  c.  8.  5.  1.  enacts  that  the  death  of 
either  party  between   verdict  and  judgment  shall  not 
be  alleged  for  error,  **  so  as  such  judgment  be  entered" 
within  two  terms  after  verdict     That  does  not  require 
the  roll  to  be  completed  within  the  two  terms.  [Patteson 
J.  mentioned  King  v.  Birch  (e)'].     The  decision  there 
does  not  aSect  this  question. 

Whitehurst  contra.  The  alteration  is  proposed  for 
the  purpose  of  making  the  judgment  agree  with  the 
facts,  according  to  the  rule  of  Court ;  and  the  correction 
may  be  claimed  as  a  matter  of  right  The  date  of  the 
judgment  is  a  material  part  of  the  record.  In  practice, 
final  judgment  is  not  considered  to  be  signed  till  the 
costs  are  taxed :  the  mere  marking  of  the  postea,  as  was 
done  in  this  case,  is  not  signing  judgment  IPaiteson  J. 
A  party  may  sign  judgment  without  taxing  costs  at  alL] 
He  cannot  tax  costs  after  signing.     [Patteson  J.    If  he 

(a)  4  Man,  ^  G,  62.  (b)  S  Dowl.  P.  C.  A^  S,  S91. 

(e)  1  Marth.  278.  {d)  I  Bing,  2S3. 

(tf)  S  Q.  B,  435. 
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rdmme  IK     did  irregularly  tax  costs  after  signing  judgment,  the 

!__  judgment  itself  would  not  be  affected.]     In  Hdie  t. 

^•^^  Baker  (a)  the  Court  held  that  signing  judgment  ac- 
^^^■**^-  cording  to  the  practice  was  a  complete  entering  of  judg- 
ment within  Stat.  17  Car.  2.  c.8.  s.  1.,  though  no  judgment 
was  actually  entered  on  the  roll  till  afterwards ;  but  judg- 
ment cannot  be  eflectually  signed  till  the  costs  are  ascer- 
tained. The  damages  might  be  Is,  and  the  costs  lOOOL 
According  to  the  argument  on  the  other  side,  judgment 
might  be  suspended  for  many  months,  and  a  party  whose 
lands  were  to  be  bound  by  it,  the  executors  in  this  case, 
remain  uncertain,  during  all  that  time,  how  far  they 
would  be  liable.  [Lord  Denman  C.  J.  That  might  be 
a  hardship :  but,  on  the  other  hand,  if  a  party  has  done 
all  he  can  to  get  a  taxation,  it  is  hard  that  he  should 
be  defeated  because  some  accident  interferes  with  the 
taxing.]  If  he  were  guilty  of  no  laches,  and  the  delay 
arose  unavoidably  from  the  course  of  business  in  the 
Court,  he  would  probably  be  allowed  to  enter  judgment 
nunc  pro  tunc  (Jb).  In  2  Tiddy  930  (9th  ed.),  it  is  said : 
**On  the  expiration  of  the  rule  for  judgment  in  the 
King's  Bench,  or  time  limited  for  that  purpose  in  the 
Common  Pleas,  if  there  be  no  previous  motion  for  a 
new  trial,  or  in  arrest  of  judgment,  &c.  the  prevailing 
party  may  proceed  to  tax  his  costs,  and  sign  final  judg- 
ment Costs  are  taxed  by  the  Master  in  the  King's 
Bench,  or  prothonotaries  in  the  Common  Pleas : "  **  and 
final  judgment  is  signed  by  the  Master  or  prothonotaries, 
on  a  sheet  of  paper,  called  a  final  judgment  paper,  con- 
taining an  incipitur  of  the  pleadings.  Taxing  costs  and 
signing  final  judgment  are  considered,  in  the  King's 
Bench,  as  contemporaneous  acts :  and  therefore  the  at- 

(a)  I  Sid.  385.  (Jb)  Sec  Evans  ?.  Bees,  \2A,  ^  E.  167. 
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tendance  of  the  defendant's  attorney  before  the  Master,  (h^^ftt^*  Bmek. 

on  taxing  costs,  is  holden  to  be  an  admission  that  the  judg-  * 

ment  was  properly  signed;  and  it» cannot  afterwards  be  '^' 

objected  to,  as  having  been  signed  too  soon."  A  jnere  i>«»»t. 
marking  of  the  postea,  therefore,  would  not  conclude  the 
opposite  party,  if  he  had  not  afterwards  attended  a  tax- 
ation. In  Butler  v.  Bulkeley  (a),  where  ^*  the  postea  had 
been  marked  for  judgment  by  the  officer  of  the  Court, 
but  the  costs  had  not  been  taxed,"  it  was  held  that  the 
judgment  was  not  final,  so  as  to  preclude  amendment  of 
the  declaration,  issue  and  nisi  prius  record.  So  in  Black' 
bum  v.  Kymer  {b)  bail  in  error,  which  would  have  been 
too  late  if  final  judgment  had  been  signed,  was  held  to 
be  in  time  because  costs  had  not  been  completely  taxed. 
Taunton  J.,  in  Salter  v.  Slade  (c),  said,  **  I  have  always 
understood  that  there  was  final  judgment  when  the  costs 
were  taxed,  and  an  entry  made  in  the  margin  of  the  roll 
to  afiect  real  estates."  In  Fisher  v.  Dudding  {d)  the  costs 
had  been  taxed  on  the  8th  of  January^  on  which  day  the 
judgment  was  held  to  be  complet0 ;  all  parties  seemed 
to  consider  the  judgment  as  final  at  that  time ;  the  only 
question  was  how  the  recovery  df  interest  under  the 
statute  was  afiected  by  a  delay  which  ensued  while  an 
amendment  was  made  in  the  taxation. 

Lord  Denman  C.  J.     I  should  not  be  disposed,  in  a 
case  like  this,  to  exercise  a  discretion  which  might  pro- 

(a)  1  Bing.  833.  •        (6)  1  Mainh.  278. 

(c)  3  Nev,  ^  Af:  717.  7S4.  8,  C.  \  A.  t  B,  608. ;  but  this  dictum  is 
not  reported.  F,  PbUodi,  in  supporting  the  rule,  obserred  incidentally  that 
he  had  never  been  able  to  find  out  what  signing  judgment  was,  and  believed 
that  there  was  no  formal  mode  of  entering  it ;  on  which  Tatmton  J.  said 
the  practice  was  to  enter  "judgment  signed  **  on  the  margin'  of  the  roll 
on  the  day  when  the  costs  were  Uxed. 

id)  8  Man.  ^0.338,     &  C.  BjhwL  P,  a  87S, 
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duce  results  unjust  to  one  of  the  parties.  But,  looking 
to  the  circumstances,  and  the  authorities  cited,  I  think 
we  have  no  discretion  to  exercise.  We  cannot  say  that 
this  was  a  judgment  signed  on  the  ISth  of  December 
1841|  or  permit  it  to  stand  as  such  a  judgment. 


Patteson  J.  Butler  v.  Btdkeley  (a),  and  other  autho- 
rities which  have  been  cited,  shew  that  signing  judgment 
is  a  thing  contemporaneous  with  taxation  of  costs.  If 
this  were  not  so,  what  is  judgment  signed  for,  unless 
indeed  the  party  signing  dispenses  with  costs  ? 


Williams  J.  concurred. 


Rule  absolute. 


.• 


(a)  1  ^tf^.  S33. 


Wednetday, 
May  lOtb. 

A  judge  At 
chamben  mAj 
gi?e  lea?e  to 
amend  after 
demurrer,  on 
payment  of 
onlj  a  nominal 
amount  of  costs. 
And  the  Court 
will  not  over- 
rule hit  exercise 
of  discretion, 
eren  if  thej 
differ  from  him 
on  the  merits  of 
the  particular 


ToBOJNSON  against  Bollabd. 

DUTT^  in  last  term,  obtained  a  rule  to  shew  cause 
why  an  order  of  Coleridge  J.,   made  at  chambers 
in  this  cause,  should  not  be  rescinded,  or  altered  as  after 
mentioned. 

The  affidavit  in  support  of  the  rule  stated  that  the 
action  was  brought  to  recover  8/.  165.,  the  balance  of  an 
account.  The  declaration  was  in  debt,  demanding  4sOL 
in  the  whole,  viz.  20/.  for  money  had  and  received,  and 
20L  on  an  account  stated.  Defendant  pleaded,  among 
other  pleas,  to  the  whole  of  the  demand  except  IL  9s.  6d.f 
payment  and  acceptance  of  20/.  in  full  satisfaction  of 
the  said  debt  except  &c.,  and  all  damages,  except  &c. 
The  plaintiff,  being  advised  by  his  pleader  that  this  plea 
was  demurrable^  instructed  him  to  prepare  a  demurrer, 
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which  was  delivered  as  part  of  the  replicationy  and  QveefCt  Bench. 

\ftAQ 

Stated,  as  the  ground,  that  payment  of  20/.  was  pleaded  ' 

in  satisfaction  of  a  demand  of  SSL  lOs.  6d.  Defendant  Tomuvkiv 
took  out  a  summons  to  amend ;  and  the  parties  attended  Bouaeb. 
before  Coleridge  J.  Plaintiff  claimed  costs  of  the  ap» 
plication,  demurrer  and  amendment,  but  the  learned 
Judge  ordered  that  defendant  should  be  at  liberty  to 
amend  on  payment  of  65.  Sd.  costs ;  saying  that,  if  par- 
ties put  in  such  demurrers,  it  ought  to  be  at  their  own 
expence.  The  a£Bdavit  further  stated  that  the  costs 
paid  out  of  pocket  (to  pleader,  and  counsel  signing)  were 
18^.,  and  that  the  costs  generally,  if  strictly  taxed,  were 
2L  lif.  and  upwards;  and  that  no  application  had  been 
made  to  set  aside  the  demurrer  as  frivolous.  Plaintiff 
refused  to  take  the  65.  Sd.^  and  obtained  a  rule  to  shew 
cause  why  the  order  should  not  be  rescinded,  or  altered 
by  inserting  **  upon  payment  of  costs,"  generally,  instead 
of  **  upon  payment  of  6s.  Sd.  costs." 

Atherton  now  shewed  cause.  The  whole  question  is, 
whether  the  Judge  had  power  to  limit  the  costs  as  he 
has  done ;  and  he  clearly  had.  In  Collins  v.  Aron  {a) 
the  defendant,  by  taking  an  unfair  advantage,  had  made 
it  necessary  for  the  plaintiff  to  amend  his  declaration, 
and  Park  J.,  at  Chambers,  allowed  the  amendment  on 
payment  of  Ss.  M.  costs.  The  Court  of  Common  Pleas 
held  that  the  learned  Judge  had  the  power,  and  had 
used  it  rightly.  Here,  though  the  demurrer  was  well 
founded,  it  was  unnecessary ;  the  defendant,  if  told  of 
the  mistake,  must  have  amended  hb  plea.  The  Court, 
in  permitting  an  amendment,  may,  by  its  general  au- 

(a)  4  New  Co.  SSS.     S,  C.6  DowL  P.  C  429. 
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thority,  prescribe  the  amount  of  costs.  It  may  tax 
according  to  its  own  discretion,  instead  of  referring  the 
taxation  to  its  officers.  [Lord  Denman  C  J.  I  do  not 
understand  that  that  is  disputed.]  In  Solomons  t. 
Lyon  (a\  where  a  sham  plea  had  been  pleaded,  this 
Court  allowed  an  amendment  without  costs.  And,  if  a 
Judge  is  authorized  to  permit  an  amendment,  he  may. 
exercise  the  same  discretionary  power  which  the  Court 
would  have  in  the  same  case;  Collins  y.Aron  (6),  judg- 
ment of  Vaughan  J.  The  plaintiff  here  can  only  say 
that  that  power  has  been  wrongly  exercised  in  the  par- 
ticular case ;  but  the  Court  will  not  therefore  review 
what  the  Judge  has  done.  [Patteson  J.  mentioned  Wall 
V.  Lyon  (c)]. 


Butti  contrL  The  practice  of  the  Court  is  the  law, 
which  a  judge  cannot  alter:  and  the  practice  is,  that  a 
party  asking  to  amend  his  own  pleading  shall  pay  the 
costs  really  occasioned  by  the  faults  to  be  corrected. 
In  Collins  v.  Aron  (b)  the  expence  of  a  demurrer  had 
not  been  incurred.  Lakin  v.  Massie  {d)^  Norton  v. 
Fraser  {e\  and  other  cases,  shew  that  a  Judge's  order  as 
to  costs  may  be  reviewed  by  the  Court  [Patteson  J. 
Norton  ▼.  Fraser  (e)  was  the  case  of  an  order  made 
without  jurisdiction.]  WaU  v.  Lyon  (c)  was  not  the  case 
of  a  demurrer ;  it  appears  only  that  the  plaintiff  had 
applied  to  amend  his  declaration  after  plea  in  abatement* 

Lord  Denman  C.  J.  It  does  not  seem  to  be  doubted 
that,  if  a  party  merely  applied  to  amend  his  own  pro- 


(a)  1  E<ut^  S7a  (6)  4  New  Ca.  233.     S,  C.  6  DowL  P.  C.  423. 

(c)  9Bing,  411.  (d)  4  Dowl.  P.  C.  239. 

(e)  2  Man*  ^  G.  916. 
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ceedingSy  where  there  had  been  no  demurrer,  a  judge  Queen*$  Bench. 

might  impose  such  terms  as  he  pleased ;  the  question  is  * 

now  whether  he  has  a  discretionary  power  in  this  re-  Tomliksom 
specty  where  the  application  is  for  leave  to  amend  Bollard. 
after  demurrer.  I  think  he  has  that  power,  and  must 
be  entitled  to  say  that  the  party  shall  have  leave  to 
amend  with  or  without  payment  of  costs.  Wall  v. 
lA/on  {a)  goes  the  full  length  of  this  proposition :  there 
costs  were  taken  from  the  defendant  where  he  appears 
to  have  been  in  the  right.  However  we  may  doubt,  in 
the  present  instance,  whether  the  jurisdiction  was  rightly 
exercised  or  not,  it  is  better  to  adhere  to  the  recognised 
principle,  and  not  give  an  opening  to  numerous  applica- 
tions of  this  kind  by  departing  from  it.  The  Master 
says  that  it  is  not  unusual  to  allow  amendments  pn  pay- 
ing costs  of  part  of  the  proceedings.  The  judge,  on 
summons,  has  discretionary  power  to  fix  the  amount ; 
and  a  difference  of  opinion  between  him  and  the  Court 
in  the  particular  case  cannot  avail  against  his  order. 

Patteson  J.  I  do  not  see  the  reason  on  which  the 
order  in  this  case  was  grounded ;  but  the  question  is 
whether  or  not  the  Judge  had  authority  to  make  it.  In 
Wall  V.  Lg^ofi  (a)  the  order  was  made  at  chambers,  per- 
mitting the  plaintiff  to  amend  without  paying  any  costs, 
after  plea  in  abatement  If  a  judge  may  give  leave  to 
amend  without  paying  any  costs,  he  surely  may  give  the 
permission  on  payment  of  a  certain  amount.  The  rule 
must,  therefore,  be  discharged  (i). 

Rule  discharged. 

(a)  9  Bing.  411. 

(6)  miUams  and  WigfUman  Js.  bad  left  the  Court 
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Thuriday,        The  Queen  against  The  Justices  of  Lancashise. 

Reported,  3  Q.  B.  367. 


H^lltb. 


The  Queen  against  The  Recorder  of  Leeds. 

Reported,  2  Q.  B.  547.  note. 


M^  11th. 

Wberearulc 
nia  for  a  quo 
warrmntoin- 
fbrmadoo  ii 
discharged,  and 
it  appears  that 


The  Queen  against  William  Greene  (a). 

A    RULE  nisi  was  obtained  in  Hilary  term  {Jammry 

29th )»  1842,  for  a  quo  warranto  information  against 

William  Greene  for  exercising  (on  November  1st,  1841) 

the  office  of  a  buriress  of  the  borouirh  of  the  city  of  Uch^ 

the  party  mak-  ^  C>  J 

ing  affidavit  ai  Jleld.     The  affidavits  on  which  the  Court  granted  the  rule 

relator  is  in- 
digent and         were  sworn  by  Samuel  Gregory  of  the  said  city,  machine- 
unable  to  pay 
costs,  and  was 
procured  to 
make  the  ap- 
plication by 
another  who 
is  the  real 
prosecutor,  the 
Court  will 
order  the  costs 
to  be  paid  by 

the  party  so  promoting  the  application.     It  makes  no  difference  that  such  party 
employed  on  the  motion  as  an  auomfey. 

But,  if  the  facts  rendering  him  liable  appear  only  by  the  affidarits  in  opposition  to  the 
mle,  the  payment  of  costs  by  him  must  be  the  subject  of  a  distinct  motion. 

It  is  not  necessary  (but  see  the  Rule  of  Court,  p.  653.  post)  that  on  such  motion  the 
rule  should  be  granted  on  reading  tlie  affidavits  in  opposition  to  the  former  rule ;  but  they 
ought  to  be  used ;  and,  if  new  ones  are  put  in,  merely  repeating  the  former,  or  unnecessarily 
adding  new  matter,  the  party  reading  them  will  not  ha?e  costs  of  his  application. 


makeri  who  stated  himself  to  be  a  rated  inhabitant 
householder  and  occupier  of  a  house,  and  a  burgess,  and 
by  Charles  Simpson^  gentleman,  a  burgess,  and  town  clerk 
of  the  said  borough.  The  deponents  stated  facts  which, 
if  correct,  shewed  want  of  qualification  in  Greene :  and 


(a)  This  case  is  refered  to  by  mistake  in  S  Q.  B,  466.  note  (a),  at 
coimcctcd  with  Rtgma  y.  Ridiard  Greau,  reported  in  that  Tolttine,  p.  4601 
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Gregory  made  affidavit,  in  the  proper  form  (a),  that  the  ^^^V?*^' 

motion  was  made  at  his  instance  as  relator,  8cc.  

Affidavits  were  made  in  answer  by  Greene  and  four  *  *  ▼.""" 
other  persons  {Eggington^  Dyott^  Gorton  and  Proud-  G»""'» 
man\  contradicting  the  alleged  facts  as  to  the  want  of 
quali6oation.  The  affidavits  then  set  forth  part  of  a 
letter  written  by  Simpson  (who  was  an  attorney  prac- 
tising in  the  borough)  to  Greene^  with  reference  to  some 
proceedings  on  a  rule  nisi  for  a  quo  warranto  inform- 
ation against  Thomas  Rowley  for  exercising  the  office  of 
a  councillor  of  the  borough  ;  and  which  rule  had  been 
partly  grounded  on  an  affidavit  of  Greene,  The  letter 
stated  that  Simpson  had  been  instructed  to  defend  Row^ 
ley ;  that  he,  Simpson^  should  not  merely  stand  on  the 
defensive;  and  that  Greene  must  therefore  expect  to 
find  several  persons  involved  for  whom  he  probably  felt 
some  interest.  The  present  rule  nisi  was  obtained  on 
the  day  on  which  Greene  received  this  letter.  Egging'-' 
ton^  Dyotti  Gorton  and  Proudman  deposed  further  that 
Gregory^  the  proposed  relator,  was  a  person  in  such 
indigent  circumstances  ds  to  be  incapable  of  paying  the 
expenses  of  this  information  if  it  should  fail ;  that  for 
several  years  he  had  been  receiving  the  municipal  and 
other  charitable  gifts  of  the  city  and  borough,  among 
which  were  sums  varying  from  2^.  6d,  to  Ss.^  and  a  coat 
and  hat :  that  he  employed  no  workman  in  his  business  ; 
and  that  he  was  engaged  partly  as  a  messenger  and 
server  of  notices  for  Simpson^  who,  as  the  deponents 
believed,  was  the  instigator  and  promoter  of  the  present 
proceedings :  and  that  Gregory  had  for  some  time  past 
been  rated  to  the  poor  for  a  house,  in  which  he  resided, 

(a)  Meg,  Gen,  mch.  3  Vki,  11  A,  f  E.2. 
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Voiume  IK     at  the  value  of  5L  a  year,  and  for  a  shop  at  1/L,  and  that 

1848. 
. 1^__  he  was  not  rated  for  any  other  property  within   the 

The  QoBBii     borough.     All  the  four  last  mentioned  deponents  stated 

GuBicB.       ^iii^^  in  ijieir  judgment  and  belief,  the  present  motioQ 

was  not  made  at  the  instance  of  Gregory ;  and  that  he 

would  not  be  the  bona  fide  relator  if  the  rule  were  made 

absolute,  but  was  a  mere  instrument  in  the  hands  of 

others,  and  put  forward  by  them  for  the  purpose  of  trying 

the  question  against  Greene  without  making  themselves 

liable  for  expenses.  In  7rtni/y  term  {June  13th),  1842(a), 

when  the  rule  came  on  for  discussion,  W.  22.  Cole^  for 

the  prosecutor,  admitted  that,  since  the  late  decision  in 

R^na  V.  Hodson  (i),  the  motion  must  be  considered  as 

made  too  late,  and  that  the  rule  must  be  discharged. 

Sir  W.  W.  FoUeUy  Solicitor  General,  and   WiUmore 
then  moved  for  costs :  and  Cole  opposed  the  application. 

Lord  Denman  C.  J.    The  facts  stated  as  to  the  re- 
lator being  sworn  last,  we  must  take  them  to  be  true; 

(a)  Before  Lord  Denwum  C.  J.,  AiMeMm,  WiOtamu  and  CokriigtJ%, 
(6)  Trinity  term,  184S.  Motion,  January  S9th,  184S,  for  a  quo  war- 
ranto  infonnation  for  exercising  (on  November  1st,  1841)  the  office  of  a 
burgess  of  Lichfield.  The  alleged  ground  was  want  of  qualificatioa  od 
Slst  Augtut  1841,  and  for  two  years  before.  It  did  not  appear  that  Mr. 
Hodton*%  title  to  be  on  the  roll  had  been  questioned  at  the  remioii  oom^ 
though  his  name  had  been  inserted  in  the  list  of  perMws  to  be  objected  to 
at  the  hut  rerision.  Sir  W,  W,  FoOeU,  Solicitor  General,  shewed  canst 
{June  Sd,  1842,  before  Lord  Denwum  C  J.,  Pollescm,  WHHawu,  and 
Coleridge  Js.),  and  IT.  R,  Cote  supported  the  rule.  Cole  referred  to  rtat. 
7  IF.  4.  &  1  VicL  c,  78.  «.  S3.  The  Court  took  time  for  conaidcfatioii : 
and,  on  Jttne  9th,  Lord  Denman  C.  J.  said :  We  should  not  invariaUj 
eidude  an  application  of  this  kind  because  it  is  made  late ;  but  we  most 
in  such  a  case  require  good  reasons  for  the  delay.  This  is  an  annual 
office  on  which  no  title  to  any  other  depends :  and  the  motioQ  waa 
at  such  a  time  that  the  case  could  not  come  to  a  judgment  tiU  the 
had  expired.  Therefore,  acting  on  the  discretion  which  we  may 
in  such  cases,  we  discharge  this  rule.     Rule  discharged. 
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and  the  description  given  of  that  person  is  such  that  we  Queen*i  Bmck. 

think  the  rule  must  be  discharged  with  costs.  [___ 

Rule  for  a  quo  warranto  information  ^*  Qw"k 
discharged  with  costs  (a).  Orismb. 

Sir  W.  JV.  Foilett,  Solicitor  General,  then  suggested 
that  the  order  should  be  for  costs  to  be  paid  by  Simp- 
son ;  observing  that,  although  not  formally  the  relator, 
he  had  made  an  affidavit  in  support  of  the  rule. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  Trinity  vacation  (June  21st), 
1842,  delivered  the  judgment  of  the  Court 

In  this  case  a  rule  for  a  quo  warranto  had  been  ob- 
tained, but  was  given  up.  We  were  disposed  to  think 
that  it  ought  to  be  discharged  with  costs,  to  be  paid  by 
the  person  who  had  obtained  it,  being  an  attorney  who 
appeared  by  the  affidavits  in  answer  to  have  set  up  a 
relator  who  could  pay  no  costs,  and  could  hardly  be 
considered  as  a  real  party  to  the  cause.  A  question, 
however,  occurred  to  us,  how  far  this  was  conformable 
to  the  practice  of  the  Court,  or  indeed  to  the  principles 
of  justice,  without  a  special  application,  which  the  party 
may  have  an  opportunity  of  answering.  It  is  laid  down 
in  2  Archbold^s  Practice^  1187.  (A),  that  no  costs  can  be 
given  against  a  person  not  a  party  to  the  rule,  without 
a  special  application.  The  same  language  appears  to 
have  been  held  in  the  Court  of  Exchequer  in  two  cases 
there  cited  (c),  and  applied  to  attorneys.   Nothing,  how- 

(a)  The  rule  as  drawn  up  at  this  time*  was  "  with  costs  to  be  paid  bj 
tba  prosecutor  to  the  defendant,**  Arc. 

(6)  7th  ed. 

(e)  Cheityn  v.  Pearcct  4  Dowl  P.  CX  693. ;  Notion  v.  Ctirfif,  3  DowL 
P.  C.  245. 

vol.  IV.    N.  S.  V  V 
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ever,  is  more  certain  than  that  this  Court  has  in  several 
instances  granted  costs  against  persons  who  have  made 
affidavits  without  being  strictly  parties,  especially  against 
attorneys,  who  are  considered  as  being  before  the  Courtf 
and,  as  its  officers,  bring  cases  to  its  notice.  This  has 
occurred  in  matters  both  of  a  civil  and  of  a  criminal 
character,  and  that  too  •where  the  conduct  has  been 
impeached  by  affidavits  in  answer,  and  there  has  been 
no  opportunity  of  shewing  cause  against  granting  costs. 
We  take  the  true  rule  to  be  that  the  Court  may  ad- 
judge from  all  circumstances  who  is  the  party,  and  give 
costs  against  any  party,  or  against  an  attorney,  if  the 
affidavit  of  the  person  sought  to  be  charged,  or  any 
affidavit  produced  by  an  attorney,  shews  good  ground 
for  imposing  them  upon  them  respectively.  But,  if  the 
claim  for  costs  should  arise  from  the  affidavits  produced 
in  answer,  there  must  be  a  special  application.  In  the 
present  case  costs  are  asked  in  respect  of  the  statements 
made  in  opposition  to  the  rule.  Besides,  the  conduct 
complained  of  is  not  (strictly  speaking)  what  has  been 
done  in  the  character  of  an  attorney.  We  think,  there- 
fore,  that  costs  cannot  be  granted  without  a  sj 
application. 


The  costs  having  been  taxed,  a  rule  was  obtained  in 
Hilary  term,  184S,  calling  on  Mr.  Simpson  to  shew 
cause  why  he  should  not  pay  to  the  defendant  SS/.  17ft 
the  costs  allowed  to  defendant  by  the  coroner  and  at- 
torney of  this  Court,  pursuant  to  the  rule  made  in  this 
case  in  Trinity  term,  1842,  and  the  costs  of  this  appli« 
cation.  The  present  rule  was  drawn  up  on  reading  the 
rule  nisi  for  a  quo  warranto,  the  rule  discharging  it 
with  costs,  and  the  affidavit  of  the  defendant,  Egpi^ 
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ton^  Gorton  and  Proudtnan.    This  affidavit  repeated  all  QiMm*«  Bench. 

184S 
the  facts  (except  as  to  the  qualification)  contained  in  '__ 

the  former  affidavits  of  the  same  parties^  some  portion  The  Quux 
of  which  it  referred  to  and  restated  (a).  It  set  forth  the  Gbuki. 
proceedings  on  shewing  cause  against  the  rule  for  a  quo 
warranto^  and  stated  that  Gregory  had  since  petitioned  the 
Insolvent  Debtors'  Court,  and  had  been  examined  and 
discharged ;  giving  details  as  to  the  examinations  and  the 
state  of  his  circumstances.  It  also  stated  that  the  taxed 
costs  had  been  demanded  of  Gregory^  who  could  not 
pay  them,  and  that  he,  on  that  occasion,  made  certain 
communications  (which  were  set  forth)  as  to  the  con- 
duct of  Simpson  in  procuring  him  to  make  affidavit  as 
relator.  The  deponents  finally  stated  their  belief  that 
Gregory  was  an  instrument  in  the  hands  of  Simpson^  put 
forward  by  him  in  order  to  try  the  question  without  expos- 
ing himself  to  costs ;  that  Gregory  was  unable  to  pay  or 
secure  the  costs ;  and  that  Greene  had  no  means  of  obtain- 
ing them  except  by  this  application  against  Simpson. 

The  present  rule  was  not  drawn  up  on  reading  the 
former  affidavits  of  Greene  and  others. 

Affidavits  were  sworn  in  answer,  containing  statements 
as  to  the  circumstances  of  Gregory^  the  merits  of  the  ap- 
plication, and  the  relation  between  Simpson  and  Gregory^ 
whom  they  denied  to  have  been  the  instrument  of 
Simpson  as  above  stated:  Simpson  deposing  that  he 
meant  to  act  as  attorney  only. 

Waddington  and  W.  R.  Cole  now  shewed  cause.  The 
rule  should  have  been  drawn  up  on  reading  the  original 

(a)  Id  the  following  form.  *<  That  in  an  affidiTit,  made  "  &Cy  *<  the 
laid  jyred  Eggington*'  kc.  **  did  depose,  and  the  said  A,  J?.**  &c.  **  do 
now  depose^  that  **  &c. 

U  U   2 
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FoiumelK     affidavits.  [Lord  Z)^ma»  C.  J.  We  do  not  find,  on  refer- 
!_  ence  to  the  officers  of  the  Court,  that  any  rule  makes  that 


The  Q,vMMiK  necessary ;  though  it  would  be  better  to  have  the  original 
Gaiini.  affidavits  than  the  abstract  which  any  person  may  choose 
to  give  of  them.]  The  affidavits  put  in  shew  that  the 
motion  for  a  quo  warranto  was  the  proceeding  of  a 
party  whose  attorney  Simpson  was,  rather  than  of 
Simpson  individually.  Even  supposing  this  to  be  other- 
wise, the  motion  is  not  warranted  by  the  circumstances. 
The  Courts  have  always  been  unwilling  to  impose  pay- 
ment of  costs  on  a  person  who  was  not  actually  a 
party  to  the  proceeding:  Regina  v.  Thomas {a)^  Hay* 
ward  w.  Giffard  {b)j  Regina  v.  Dodson  (c).  Before  the 
rule  of  Mich.  T.  S  Vict,  (d),  it  might  have  been 
reasonable  in  some  cases  to  treat  a  person  as  relator 
who  did  not  profess  to  be  so ;  but  that  view  cannot  be 
entertained  now.  It  does  not  appear  that  Simpson 
has  ever  been  applied  to  for  the  costs. 

Sir  IV.  W.  Foiletty  Solicitor  General,  with  whom  was 
fVillmore,  contra.  Where  it  is  clear  that  a  man  of 
straw  is  purposely  put  forward,  the  real  party  ought  to 
pay  costs :  and  he  cannot  shelter  himself  by  alleging 
that  he  meant  only  to  act  as  attorney.  Though  he 
acted  in  that  capacity,  the  application  is  not  the  less  his 
own.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  The  question  is,  whether  a  per- 
son who,  on  a  motion  for  a  quo  warranto  information, 
acts  as  an  attorney,  is  on  that  account  to  avoid  payment 

(a)  7  j1,^E.  608.  (6)  4  M.  ^  W.  194. 

(c)  9J.iE.  704.     Sec  Doe  dem,   tfrighi  t.   SmUh^  BDawL  P.  C. 
S17.     Evom  T.  Reet,  8  Q.  B,  334. 
Cd)UJ.^E.9. 
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of  costs,  when  be  has»  in  fad,  been  tbe  relator,  but  has  Queen*t  Betuth. 
put  forward  another  person  in  that  capacity,  who  is  o  o.  ^ 

unable  to  pay  costs.     I  have  no  doubt  that  he  is  liable,     '^^^  Qunv 

V. 

where  it  appears  that  he  is  actually  and  virtually  a  Gakknb. 
relator.  It  was  not  necessary  in  this  case  that  the  de- 
fendant should  have  made  an  application  for  the  costs 
to  Simpsoiiy  which,  it  may  be  supposed,  would  only 
have  met  with  defiance.  The  rule  for  payment  of  costs 
by  Simpson  will  therefore  be  absolute,  but  not  with  costs 
of  this  application,  because  the  former  affidavits  would 
have  given  all  the  information  that  was  necessary,  and 
the  production  of  new  ones  introduces  a  material  ex« 
pense  which  was  not  required.  We  were  on  the  point 
of  granting  the  former  rule  on  the  affidavits  then  used. 

Patteson,  Williams,  and  Wightman  Js.  concurred. 
Rule  absolute,  without  costs  of  this  application. 


Immediately  after  the  delivery  of  this  judgment,  the 
following  Rule  of  Court  was  read. 

Easter  Term,  1843.  Thunday, 

Afay  nth. 

It  is  ordered  that,  in  every  case  in  which  the  Court 
shall  grant  a  rule  for  the  payment  of  costs  occasioned  by 
the  application  for  any  writ  of  mandamus  or  the  pro- 
ceedings thereon,  or  to  compel  any  person,  not  a  party 
to  an  original  rule,  to  pay  the  costs  of  such  original 
rule,  such  rule  for  costs  shall  be  drawn  up  on  reading 
all  the  affidavits  filed  in  support  of  and  in  opposition  to 
the  original  rule. 

By  the  Court. 

u  u  S 
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MEMORANDA. 

In  this  term, 

Sir  Gregory  AUnutt  Lemn  of  the  Middle  TempUf 
Knight,  The  Honourable  John  Chetaynd  Taldoi  of  Lin" 
coln*s  Inny  Samuel  Martin  of  the  Middle  Temple,  Esquire, 
John  Arthur  Roebuck  of  the  Inner  Temple,  Esquire,  and 
William  Henry  Watson  of  Lincoln^s  Inn,  Esquire,  were 
called  within  the  bar,  having  been  appointed  her  Majesty's 
counsel.    And 

Mr.  Serjeant  Wrangham  received  a  patent  of  prece* 
dence,  to  take  rank  next  after  Lqfius  Tottenham  Wigram^ 
Esquire  (a). 


The  following  promotion  ought  to  have  been  inserted 
in  the  last  volume. 

In  Michaelmas  term,  1842,  Alfred  Septimus  Dcnoling 
of  Graxfs  Inn,  Esquire,  was  called  to  the  degree  of  Ser- 
jeant at  law,  and  gave  rings  with  the  motto  ^^  Honos 
aUexitr 

(a)  See  Memorandti  2  Q^  J9»  434. 
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Queen*i  Bench, 
184S. 


EASTER  VACATION  (a). 

CoLLis,  Assignee  of  French,  an  Insolvent      ■^'*%» 
Debtor,  against  Stone. 

ASSUMPSIT  by  the  plaintiff,  assignee  of  French,  an  sut  7  G.  4. 
e»  57  was 

insolvent  debtor,  according  to  the  form  &c.  The  passed  in  18S6, 
declaration  charged  that  defendant,  after  French  sub-  JSuutes/conl"* 
scribed  his  petition,  to  wit  on  &c.,  was  indebted  to  plain-  ^^Jlji^j'Lg^ 
tiff,  as  assignee  &c.,  in  97/.  13s.  5cL  for  money  had  and  ®"  ^^^^^  ^J 

StEt*   I  oC  8 

received  by  defendant  to  the  use  of  plaintiff  as  such  as-  ^ia,  c.  iia 
signee,  and  in  97/.  185.  5d.  on  an  account  stated  between  sut.  7  G,a. 
defendant  and  plaintiff  as  such  assignee,  and  promised  •  warrant  of  at. 
plaintiff,  as  such  assignee^  to  pay  &c.  wUhiJ'twen"^. 

Pleas.    1.  Non  assumpsit    2.  That  plaintiff  was  not  ei^tuonrJl' 
assiirnee.  filed,  or  judg. 

°  ment  be  entered* 

Issues  thereon.  ?'  execution 

issued  upon,  is 

On  the  trial,  before  Gumey  B.,  at  the  Sussex  Spring  fraudulent  and 

Toid  against  the 

assizes,  1842,  it  appeared  that  the  insolvent,  on    27tb  assignees  of 

November^  1 834,  gave  the  defendant  a  warrant  of  attorney  debtor*giv?ng 

to  confess  judgment;  that  no  copy  of  the  warrant  was  ^hofilesWs^ 

filed  within  twenty  one  days  thereafter ;  that  judgment  {J^**!*^"^^'^ 

was  entered  up  on  24th  October  1840 ;  and  that,  on  the  ^^y^    ^f 

'^  ^  Stat  1  ft  2  na. 

same  day,  a  warrant  was  delivered  to  the  sheriff,  who  c.iio.s.60. 

the  same  pro- 

seized  the  insolvent's  goods,  and  sold  them  on  5th  No'  vision  is  made 

as  to  the  as- 
signees of  every 
InsoWent  whose  estate  shall  be  vested  after  the  twenty  one  days  under  that  act :  but  this 
provision  (by  sect.  1123)  came  into  effect  only  on  1st  October  18S8. 

In  1 834  /*.  executed  a  warrant  of  attorney  to  defendant,  which  was  not  filed  within 
twenty  one  days.  Judgment  was  entered  up  thereon  in  1840;  afler  which  F.  petitioned 
the  Court  of  Insolvent  Debtors,  and  his  esUte  was  vested  in  an  assignee. 

Held,  that  the  warrant  of  attorney  was  fraudulent  and  void  as  against  the  assignee. 

(a)  The  Court  sat  In  banc  on  the  ISth,  13th  and  17th  of  May, 

U  U   4 
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vember^  and,  on  12th  November ^  paid  defendant  the 
balance  of  proceeds  of  the  sale.  On  that  day,  a  war- 
rant on  a  ca.  sa.  at  the  suit  of  plaintiff  was  lodged  in 
the  sheriff's  office,  under  which  the  insolvent  was  taken 
on  17th  Ncwember;  he  filed  his  petition  in  the  Insolvent 
Debtors' Court  on  4th  December;  which  day  was  the 
date  of  the  vesting  order;  and  on  14th  April  1841  plain- 
tiff was  tppointed  assignee.  The  defendant's  counad 
contended  that,  under  these  circumstances,  the  defendant 
was  entitled  to  retain  the  balance  paid  to  him  by  the 
sheriff.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  leave  to  move  for  a  nonsuit. 

In£a5/^term,  1842,  Tiiesig^  obtained  a  rule  accord- 
ingly. 


J.  M.  Cobbett  (witb  whom  was  Bagley)  now  shewed 
cause.  The  question  arises  on  the  state  of  the  law  in 
the  interval  between  16th  August  1838,  the  end  of  the 

• 

then  session  of  parliament,  and  1st  October  1838,  on 
which  day  stat  1  &  2  Vict.  c.  110.  came  into  effect. 
Stat.  3  G.  4.  c.  39.  ss.  1,  2.  provides  that  warrants  of 
attorney  shall  be  filed  within  twenty  one  days  from 
execution,  and,  in  default  thereof,  shall  be  fraudulent 
and  void  against  the  assignees  under  any  commission  of 
bankrupt  issued  after  the  twenty  one  days,  unless  judg- 
ment has  been  signed  or  execution  issued  within  the  same 
period.  Then  stat  5  G.  4.  r.  61.  5.  16.  applies  that 
enactment  to  cases  where  a  prisoner  files  his  petition  in 
the  Insolvent  Debtors'  Court  after  the  twenty  one  days; 
and  it  makes  the  warrant  &c.,  in  default  of  compliance 
with  the  provisions,  fraudulent  and  void  against  the  as- 
signees of  the  insolvent.  That  statute,  by  sect.  25,  re- 
mained in  force  till  1st  June  1825,  and  the  end  of  the 
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then  next  session.     Before  its  expiration,  stat.  7  G.  4.  Qw^n's  Btiuk. 

184S« 
c.  57.  passed  (26th  May^  1 826) ;  which,  by  sect.  1,  repealed  * 

stat.  5  G.  4.  c.  61.  (except  as  to  petitions  already  filed  or        Colus 
discharges  already  obtained  under  stat.  5S  G.  S.  c.  102.),        Sioni. 
but,  by  sect.  SS,  reenacted  the  provision  in  question. 
Stat.  7  G.  4.  c.  57*  remained  (by  sect.  91)  in  force  till  1st 
June  1829  and  the  end  of  the  then  next  session.    It  was 
continued  by  stat  1 1  G.  4.  &  1  fT.  4.  c.  38.  ss.  1,  1 1.  to 
16th  Jtdy  18S2  and  the  end  of  the  then  next  session; 
by  stat.  2  &  S  fT.  4.  c.  44.  ss.  1,  5.  to  1st  Jtme  1835  and 
the  end  of  the  then  next  session ;  and  by  stat  6  &  7  ^.  4. 
c.  44.  ss.  1,  3.  to  1st  June  1837  and  the  end  of  the  then 
next  session,  which  was  on  16th  August  1838.    On  that 
day  stat  1  &  2  Vict.  c.  110.  received  the  royal  assent: 
but,  by  sect.  123,  it  came  into  operation  only  on  1st  Oc- 
tober  1838,  as  to  all  matters  not  otherwise  provided  for. 
Sect  60  of  that  act  provides  that  stat  3  G.  4.  c.  39. 
<'  shall  extend  to  the  provisional  or  other  assignee  or 
assignees  of  every  prisoner  whose  estate  shall  after  the 
expiration  of  twenty  one  days  next  after  his  execution 
of  such  warrant  of  attorney,  or  giving  of  such  cognovit 
actionem  as  therein  mentioned,  be  vested  in  the  provi- 
sional assignee  of  the  said  Court  for  the  relief  of  Insol- 
vent Debtors  by  virtue  of  this  act,  as  if  the  last  mentioned 
act  had  been  expressly  herein  enacted ;  and  every  such 
warrant  of  attorney,  and  judgment  and  execution  thereon, 
and  every  such  cognovit  actionem,  and  judgment  entered 
up  thereon,  and  execution  taken  out  on  such  judgment, 
as  are  declared  by  the  last  mentioned  act  to  be  fraud  u? 
lent  and  void  against  the  assignees  mentioned  therein^ 
shall  be  deemed  equally  fraudulent  and  void  against  the 
provisional  or  other  assignee  or  assignees  of  such  pri^ 
soner,  appointed  under  this  act,  and  such  provisional  or 
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Other  assignee  or  assignees  shall  be  entitled  to  recover 
back  and  receive,  for  the  use  of  the  creditors  of  such 
prisoner,  all  and  every  the  monies  levied  and  effi^rts 
seized  under  or  by  virtue  of  anj;  such  judgment  or 
execution."  That  provision  comprehends  the  present 
case :  the  warrant  of  attorney  was  given  while  stat» 
7  G.  4.  c.  57.  was  in  force ;  and  the  first  step  taken 
afterwards  was  the  entering  up  judgment  after  stat.  1  & 
2  Vict.  c.  1 10.  came  into  operation.  But  it  is  contended, 
on  the  other  side,  that,  inasmuch  as  from  16th  August 
1838  to  1st  October  1838  there  was  an  interval,  between 
the  giving  of  the  warrant  of  attorney  and  the  entering 
up  judgment,  during  which  no  legislative  provision  on 
the  subject  existed,  sect  60  of  stat.  1  &  2  Vict>  c.  1 10. 
cannot  be  applied  without  giving  that  statute  a  retro- 
spective operation.  But  the  section  enacts  expressly 
that  stat.  3  G.  4.  r.  39.  shall  extend  to  such  a  case  as  the 
present;  and  the  literal  effect  of  this  will  be  to  bring 
within  its  operation  all  transactions  occurring  since  the 
passing  of  stat.  3  G.  4.  c.  39.  And,  even  if  the  literal 
construction  were  not  so,  the  Court  would  put  a  liberal 
interpretation  on  the  words,  to  effect  the  intention  of  the 
legislature,  according  to  the  rules  laid  down  for  the  con- 
struction of  statutes  in  7  Bac.  Abr.  457,  458.  (7th  ed.). 
Statute^  (1),  5,  6.  The  preamble  of  sect  60  declares 
that  it  is  '^  expedient  to  extend  the  provisions  ^  of 
8tat»  3  G.  4.  c.  39. :  the  mischief  contemplated  in  that 
act,  as  appears  by  sect.  1,  was  that  '*  injustice  is  fre- 
quently  done  to  creditors  by  secret  warrants  of  attorney 
to  confess  judgments  for  securing  the  payment  of  money, 
whereby  persons  in  a  state  of  insolvency  are  enabled  to 
keep  up  the  appearance  of  being  in  good  circumstances, 
and  the  persons  holding  such  warrants  of  attorney  have 
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the  power  of  taking  the  property  of  such  insolvents  in  Qimw'j  .finite*. 

execution  at  any  time,  to  the  exclusion  of  the  rest  of [ 

their  creditors."    In  Towler  v.  Chaiterton  (a)  it  was  held  ^^^ 

that  Lord    Tenterden's   Act,  9  G.  4.  c.  14.,  applied  to  s^m^ 
debts  accruing  before  the  act  passed.    (He  was  then 
stopped  by  the  Court). 

Petersdorffi  contra.  Sect.  60  of  stat.  1  &  8  Fid.  c.  1 1 0. 
is,  by  its  terms,  to  be  read  as  if  stat*  3  Geo.  4.  c.  89. 
had  been  expressly  therein  reenacted  :  and  if  the 
words  of  that  statute  had  been  inserted,  instead  of 
reference  being  made  to  it,  there  could  have  been  no 
doubt  of  the  defendant's  right  to  retain  the  money :  for 
then  the  case  would  have  been  simply  that  of  an  original 
enactment,  which  could  not  have  been  construed  re- 
trospectively. [Lord  Denman  C.  J.  Sect  60  of  stat. 
1  &  2  Vid.  c.  110.  is  prospective,  so  far  as  regards  the 
vesting  of  the  estate  in  the  assignees.]  The  attempt  is 
to  carry  that  back  so  as  to  affect  bygone  transactions. 
Suppose  judgment  had  been  entered  up  and  execution 
levied  during  the  interval,  could  the  assignees  have  re- 
covered back  the  proceeds  after  the  1st  October  1838? 
The  defendant  is  in  the  same  position  as  if  stat  1  &  9 
Vict.c.  110.  had  never  passed;  for,  during  September 
1838,  he  enjoyed  rights  which  were  not  affected  by  any 
legislative  provision,  and  which  no  subsequent  statute 
can  take  from  him  without  being  retrospective.  The 
construction  argued  for  on  the  other  side  will  have 
the  unjust  effect  of  defeating  securities  which  were  pre« 
viously  vested.     [^Paterson  J.    Where  is  the  injustice  ? 

(a)  6  Bmg,  258.  Same  ruling  ai  to  actions  at  imie  before  the  itatute 
came  into  operation,  but  tried  afterwardf»  in  BUHard  ?•  Ltnmrd^  Moo,  jr 
Af.  897.  {  where  see  the  note. 
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The  defendant  might  have  filed  the  warrant,  or  have 
entered  up  judgment,  during  the  twenty  one  days,  as  the 
then  state  of  the  law  required.     Lord  Denman  C.  J.  He 
bad  no  right  to  foresee  an  interval.]    The  rights  of  the 
assignees  arise  only  from  stat.  1  &  2  rict.  c.  110.     In 
Luckin  V.  Simpson  (a)  the  Court  of  Common  Pleas  held 
that  Stat.  2  &  3  Vict.  c.  29.,   giving   validity  to  certain 
securities    made    before    fiats  in    bankruptcy,    applies 
retrospectively  to  fiats  issued  before  the  passing  of  the 
act,  because  it  is  in  pari  materia  with  sect.  82  of  staL 
6  G.  4.C.  16.,  and,  in  reciting  that  section,  speaks  only 
of  payments,  &c.,  ''made,"  though  the  section  itself  has 
the  words  ''  made,  or  which  shall  hereafter  be  made." 
In  Edmonds  v.  Lawley  {b)  the  statute  of  2  &  .3  Vict,  was 
held  applicable  to  a  case  where  the  execution  issued 
before  the  act  passed,  and  the  fiat  after  its  passing ;  but 
there  the  Court  pointed  out  that  they  were  not  giving  a 
retrospective  efiect  to  the  act,  nor  defeating  an  ante- 
cedent vested  right.     And  in  Moore  v.  Phillipps  (c)  the 
case  of  Luckin  y.  Simpson  (a)  was  reconsidered  ;  and  the 
Court  of  Exchequer  held,  with  the  concurrence  of  the 
Court  of  Common  Pleas,  that  the  statute  did  not  apply 
to  a  case  where  assignees  had  been  appointed  before  its 
passing.      iBagley  referred  to  Everett  v.  Wells  (d)J] 


Lord  Denman  C.  J.  I  think  that  the  course  pur* 
sued  at  nisi  prius  was  correct.  The  enactment  in  sect. 
60  of  Stat  1  &  2  Vict.  c.  110.  is  indeed  in  the  nature 
of  a  new  enactment;  but  it  is  one  which  refers  back  to 
the  earlier  act  It  adopts  the  provisions  of  stat  3  Geo,  4. 
c.  39.  55. 1,  2.     We  are  therefore   to    see   what   those 


(a)  6  New  Co.  S5S. 
(r)  7  M.^  W,  536. 


(6)  6M.^fV,  285. 
(rf)  2  Uan,  4-  G.  269. 
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provisions  are.     They  make  void,  as  against  assignees,  Queen^t  Bench. 

all  warrants  of  attorney  which  are  not  filed,  or  wherein  ' 

execution  does  not  issue,  within  twenty  one  days  of  the  Colui 
execution  of  the  warrant,  if  the  commission  issue  (which  Stom. 
answers  to  the  estate  being  vested  in  the  assignees  under 
the  Insolvent  Debtors'  Act)  after  such  twenty  one  days. 
Now  look  at  the  construction  of  sect.  60  of  stat.  1  &  2 
VicL  c.  110.  That  part  of  the  transaction  which  is  con- 
templated as  future  is  so  described,  namely,  the  vesting 
of  the  estate  in  the  assignees.  And  that,  in  the  pre- 
sent case,  took  place  after  the  act  passed.  The  legis* 
lature  were  clearly  aware  that  warrants  of  attorney  not 
only  might  have  been  executed  before  the  passing  of  tlie 
act,  but  had  actually  been  so  executed. 

Patteson  J.  The  only  doubt  which  I  felt  arose 
from  a  comparison  of  sect.  60  of  stat.  1  &  2  Vict. 
c.  110.  with  the  original  enactments  of  stat.  5  G.  4. 
c.  61.  5.  16.  and  stat.  7  G.  4.  c.  51.  5.  S3.  The  words 
seem  to  be  the  same :  and  it  appears  at  first  question- 
able whether  an  original  provision  in  an  Insolvent 
Debtors'  Act,  that  warrants  not  filed  within  twenty  one 
days  shall  be  void  as  against  assignees  unless  judgment 
be  entered  up  within  that  time,  could  be  applicable  to  a 
warrant  given  before  the  act.  For  in  such  a  case  the 
party  taking  the  warrant  could  not  know  the  danger  in 
which  his  security  was  to  be  placed.  This  consider- 
ation certainly  makes  one  pause.  But  one  thing  is 
clear :  that,  the  provision  of  stat.  7  G.  4.  c.  57«  s,  SS. 
having  been  in  operation  long  before  and  after  this  war- 
rant was  taken,  there  was  no  hardship  in  this  particular 
case.  I  do  not  indeed  say  that  the  hardship  of  a  par- 
ticular case   would   weigh   against  the  obvious  inter- 
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pretation  of  the  statute.  But  here,  according  to  the 
Insolvent  Debtors'  Act  in  existence  at  the  time  of  making 
the  warrant  of  attorney,  the  warrant  could  not  be  en- 
forced unless  the  proper  steps  were  taken  withio  the 
twenty  one  days.  The  twenty  one  days  expired  ;  then 
the  statute  was  repealed ;  then  an  interval  occurred,  after 
which  the  new  statute  came  into  operation ;  then  the  judg- 
ment was  entered  up.  I  cannot  see  how  the  interval  is 
to  afiect  the  question.  The  utmost  that  could  be  said 
would  be  that  there  would  have  been  a  hardship  if  the 
warrant  had  been  made  during  that  interval,  when« 
there  was  no  provision  requiring  the  steps  to  be  taken 
within  twenty  one  days.  Then  take  the  grammatical 
construction  of  the  words  of  stat.  1  &  2  Vid.  c  1 10. 
5.  60.  The  act  of  S  G.  4.  c.  39.  is  to  extend  to  the 
assignees  of  every  prisoner  whose  estate  shall,  after  the 
expiration  of  twenty  one  days  after  his  executing  the 
warrant,  be  vested  in  the  provisional  assignee.  The 
estate  of  the  prisoner  in  this  case  did  become  so  vested 
after  stat.  1  &  2  Vict.  c.  110.  came  into  operation. 
Therefore,  by  the  provisions  of  stat  3  G.  4.  c.  39.  »•  1, 
2.,  the  warrant  not  having  been  filed  within  twenty  one 
days  from  its  execution,  nor  judgment  signed  or  execu- 
tion issued  within  that  period,  the  warrant  is  fraudulent 
and  void  as  against  the  assignees.  I  think,  therefore, 
that  the  case  is  within  the  words,  spirit  and  meaning 
of  the  statute. 


Williams  J.  It  struck  me  that  the  learned  counsel 
for  the  defendant  was  not  correct  in  his  assumption  that 
we  should  be  giving  a  retrospective  effect  to  stat.  1  & 
2  Vict.  c.  110.  s,  60.  by  holding  this  warrant  to  be  void 
as  against  the  assignees.  He  argues  as  if  there  had 
been  no  earlier  act  in  operation.    But,  at  the  time  when 


VI.  VICTORIA.  668 

the  warrant  was  given,  a  law  was  in  force  which  made  Quam'j  Bench. 

it  invalid  as  against  assignees,  if  the  proper  steps  were  *____ 

not  taken  within  the  twenty  one  days.    And  then  the  Couu 

effect  of  Stat.  1  &  2  Vict.  c.  110.  8.  60.  is  to  make  the  Sfoirs. 
same  legal  consequence  still  applicable. 

Rule  discharged  (a). 

(a)  Wighiwum  J.  wai  abwDt. 


Doe  on  the  demise  of  Tdoos  against  Steslb  wetbMiu^, 

and  LiVEBSAOB.  ^'^  "**^ 

■g JECTMENT  for  lands  in  Cheshire.  Xemmt  Id  fm 

On  the  trial,  before  Coltman  J.,  at  the  Cheshire  ^^^,^  her 
Spring  assizes,  1842,  the  plaintiff  proved  that,  by  in-  Sli^'^iSj'd 
denture  of  15th  September  1785,  Sir  Thomas  Broughton^  ^'^^^ 
being  seised  in  fee  of  the  lands  in  question,  demised  tbeureofp.** 

G,  was  JST.'t 

then  to  ''  Hannah  Timmis.  her  heirs  and  assigns,  to  hold  beir  at  law. 

.  Held  UMt» 

to  the  said  Hannah  Timmis  and  her  assigns  for  and  after  F.'a 
during  the  natural  life  of  George  Timmis.**    The  George  entitled  to  bold 
Timmis  named  in  the  indenture  *was  the  lessor  of  the  g^^ial  occu!' 
plaintiff,  and  heir  at  law  to  Hannah  Timmis^  who  was  £^iIj^*j|S*' 
dead.     The  counsel  for  the  defendants  contended  that  notp^to-tt't 

eiecuton  bj 

the  effect  of  the  indenture  was  to  give  the  land  to  the  tbe  wordi  in 

the  habendum. 

executors  or  administrators  of  Hannah  Timmis.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  for  a  verdict  for  the  defendants.  In  Easter 
term,  1842,  Evans  obtained  a  rule  nisi  accordingly. 

Jervis  now  shewed    cause  (a).     The  lessor  of  the 
plaintiff  took  as  special  occupant,   by  reason  of  the 

(a)  Before  Lord  Denman  C.  J.,  Patteton,  and  IVUHamt  Ja. 
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J84S 

of  the  word  «  heirs;"  8  Bac.  Abr.  190.  Estate  Jar  Life 


IXbk  dem.      ^j^  Occupaucy^  (B),  8  (a).     It  is  contended,  on  the  other 
▼•  side,  that  the  effect  of  this  word  is  cut  down  by  the 

Stbkli. 

habendum.    The  cases  are  collected  in  4  Cruisers  Dignt^ 
title  XXXII.  Deedy   ch.  21.(6):  and  there,  (sect.  67, 
p.  272.)  this  rule  is  laid  down.     *<  With  respect  to  the 
habendum^  its  office  is  only  to  limit  the  certainty  of  the 
estate  granted;  therefore  no  person  can  take  an   im- 
mediate estate  by  the  habendum  of  a  deed,  where  he  is 
not  named  in  the  premises  ;  for  it  is  in  the  premises  of 
a  deed   that  the   thing   is   really  granted."     And,  at 
sect  76,  p.  278 ;  "  if  lands  are  given  in  the  premises  of 
a  deed  to  A.  and  his  heirs,  habendum  to  A.  for  life  ;  the 
habendum  is  void ;  because  it  is  utterly  repugnant  to,  and 
irreconcileable  with  the  premises:"  and  ThrockmerUm 
V.  Tracy  (c)  is  cited.      In   Goodtitle  dem.  Dodwell  v. 
Gibbs  {d)  land  was  conveyed  to  fV.  in  fee,  habendum  to 
fV.  in  fee  after  the  death  of  H. ;  and  it  was  held  that 
fV.  took  an  immediate  fee,  and  that  the  habendum  could 
not  so  cut  down  the  grant  as  to  make  the  whole  a  con- 
veyance of  a  freehold  in  future.     There  Abbott  C.  J.,  in 
delivering  the  judgment  of  the  Court,  relied   upon  a 
distinction   which    he   expressed   as   follows.     ^  If  no 
estate  be  mentioned  in  the  premises,  the  grantee  will 
take  nothing  under  that  part  of  the  deed,  except  by  im- 
plication and  presumption  of  law,  but  if  an  habendum 
follow,  the  intention  of  the  parties  as  to  the  estate  to  be 
conveyed  will  be  found  in  the  habendum,  and,  conse- 
quently, no  implication  or  presumption  of  law  can  be 
made,  and  if  the  intention  so  expressed  be  contrary  to 

(a)  7th  Ml.  (b)  4th  ed. 

(c)  Phwd.  145.  152,  153.,  in  argument.  (d)  5  B.  f  C.  709. 
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the  rules  oF  law,  the  intention  cannot  take  effect,  and  Qtuen*t  Bench. 

184S. 
the  deed  will  be  void.     On  the  other  hand,  if  an  estate  *___ 

and  interest  be  mentioned  in  the  premises,  the  intention      ^'  ^^"* 

of  the  parties  is  shewn,  and  the  deed  may  be  effectual  ▼• 

without  any  habendum,  and  if  an  habendum   follow 

which  is  repugnant  to  the  premises,  or  contrary  to  the 

rules  of  law,  and  incapable  of  a  construction  consistent 

with  either,  the  habendum  shall  be  rejected,  and  the 

deed  stand  good  upon  the  premises." 


Eoans  and  E.  V.  WiUiams^  contra.  Where  the  ha- 
bendum is  repugnant  to  the  premises  it  is  void :  but, 
where  it  merely  qualifies,  there  it  will  take  e£Fect.  *^  The 
office  of  the  premises  of  the  deed  is  twofold :  first, 
rightly  to  name  the  feoffor  and  the  feofiee ;  and  secondly, 
to  comprehend  the  certainty  of  the  lands  or  tenements 
to  be  conveyed  by  the  feoffment,  either  by  express 
words,  or  which  may  by  reference  be  reduced  to  a  cer- 
tainty; for  cerium  est  quod  cerium  reddi  poiesi.  The 
habendum  hath  also  two  parts,  viz.  first,  to  name  again 
the  feoffee ;  and  secondly,  to  limit  the  certainty  of  the 
estate.'*  Co.  Lit.  6  a.  In  the  position  cited  from  Plawden 
by  Cruise  the  habendum  was  contradictory  to  the  pre- 
mises, because  no  man  can  be  heir  to  a  living  person. 
But  here  the  word  ^*  heirs  "  is  not  a  word  of  descent ; 
it  merely  describes  a  special  occupant  In  Doe  dem. 
Blake  v.  Luxion  (a)  Lord  Kenyon  said  that^  if  an  estate 
pur  autre  vie  ^^  be  given  to  A.  and  the  heirs  of  his  body, 
the  heirs  of  the  body  will  take  as  special  occupants,  if  no 
disposition  be  made  of  it  by  the  first  taker :  but  it  is 
absolutely  in  his  power  to  make  what  disposition  of  it  he 

(a)  6T.  R.  289.  292. 
VOL.  IV.   N.  S.  XX 


6M 


Q.B.    £A8T£R  VACATION, 


Volume  IF. 

1843. 
Dam  dem. 

TUIMU 
T. 


pleases."  The  estate  here  is  for  the  life  of  George  Ttwumu 
only ;  the  word  **  heir,"  in  the  conveyance  of  snch  an 
estate,  has  therefore  na  necessary  repugnance  to  the  limi- 
tation in  the  habendum.  [Patieton  J.  May  not  you 
reject  as  much  of  the  habendum  as  is  repugnant,  and 
retain  the  rest  ?  The  position  cited  from  Plawden  seems 
to  go  to  that]  In  PiUrmorth  v.  Pyet  (a)  land  was  oon- 
veyed  to  P.  and  his  heirs,  habendum  to  P.  and  his  heirs 
for  three  lives ;  and  it  was  held  that  P.  and  his  heirs 
took  for  the  three  lives  only.  [Patteson  J.  If  a  man 
give  land  to  me  and  my  heirs,  habendum  to  me  and  the 
heirs  of  my  body,  there  is  no  repugnancy,  because  the 
habendum  explains  the  sense  in  which  the  word  ^  heirs  ** 
is  used :  but  you  want  to  strike  the  word  out.]  That 
may  be  done  where  it  is  not  a  word  of  limitation.  But 
it  is  not  generally  true  that  words  in  the  premises  cannot 
be  rejected.  In  Spyoe  v.  Topham(b)  one  TiickM^onf 
being  seized  in  fee,  leased  by  bargain  and  sale  for  a  year 
to  Bass,  and,  the  next  day,  by  release  describing  Bass 
as  a  person  named  in  trust  for  Taphamj  released  to  Tcp^ 
ham  in  fee,  describing  the  premises  as  in  Tophaais  pos- 
session by  virtue  of  a  bargain  and  sale  of  the  day  be- 
fore, habendum  to  Bass  in  fee  to  the  use  of  such  person 
as  Topham  should  appoint ;  and  it  was  held  that  Bass 
took  in  fee,  by  virtue  of  the  habendum  in  the  release, 
and  that  the  grant  to  Topham  in  the  premises  might  be 

rejected. 

Cur.  adv.  xmU* 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  what  effect  ought  to  be 


(a)  2  (  Thomiat)  JanOt  4. 


(6)  SEatl,  115. 
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iriven  to  the  habendam  in  an  indenture  of  lease.     The   Q^een^s  Bench. 

184S 
words  arc :  Sir  Thomas  Broughton  demises,   &c.,  "  to  1_ 

Hannah  Timmisy  her  heirs  and  assigns,  to  hold  to  the      ^j^^^ 

said  Hannah  Timmis  and  her  assigns  for  and  during  the       ^^ 

natural  life  of  George  Timmis.** 

It  is  clear  that  the  habendum  cannot  be  rejected  al- 
together: for  the  effect  of  that  would  be  to  give  an 
estate  in  fee  to  Hannah  TimmiSf  whereas  the  estate  in- 
tended to  be  given  to  her  is  for  the  life  of  George 
Timmis  ;  and,  the  proper  office  of  the  habendum  being 
to  limit,  explain  or  qualify  the  words  in  the  premises, 
provided  it  be  not  contradictory  or  repugnant  to  them, 
no  doubt  can  be  entertained  but  that  the  words  "  for  and 
during  the  natural  life  of  George  Timmis^  must  be 
allowed  to  limit  the  duration  of  the  estate  and  to  ex- 
plain and  qualify  the  meaning  of  the  word  *^  heirs  "  in 
the  premises,  so  as  to  make  the  person  designated  by 
that  word  take  as  special  occupant,  and  not  as  heir  by 
descent. 

But  the  question  arises  upon  the  other  words  in  the 
habendum,  namely,  *'  to  Hannah  Timmis  and  her  as" 
signs/*  Under  these  words,  there  would  be  no  special 
occupant,  but  the  estate  on  the  death  of  Hannah  Timmis 
would  be  personal  assets  by  virtue  of  the  statutes  29  C.  2. 
c.  S.  5.  12.  and  14  G.  2.  a  20.  &  9.  Whereas,  under 
the  words  in  the  premises  ^*  to  Hannah  Timmis  her  heirs 
and  assigns,"  there  is  a  special  occupant,  namely  her 
heir.  The  words  of  the  habendam  are  therefore  mani« 
festly  contradictory  and  repugnant  to  the  words  in  the 
premises,  and  must,  according  to  the  general  rule  of 
construction  in  such  cases,  be  disregarded. 

The  only  case  cited  on  the  side  of  the  defendants  was 

X  X  2 
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that  of  Sjn/ve  v.  Topham  (a),  in  which  the  words  in  tbe 
premises  were,  to  ^J.  Topham^*  and  ^his  heirs  and  as- 
signs/' and  those  in  the  habendami  to  **  G.  Bass,^  **  his 
heirs  and  assigns ;"  the  deed  was  a  release ;  and  the  lease 
for  a  year  was  to  G.  Bau.  In  the  release,  Basi  was  de- 
scribed as  a  trustee  for  Topham.  The  words  ^  c7.  Tip- 
ham "  in  the  premises  were  obviously  a  clerical  error. 
If  effect  had  been  given  to  them,  nothing  could  have  passed 
to  any  one  by  the  release,  and  the  whole  object  of  the  par- 
ties would  have  been  defeated.  The  G>urt  therefore  read 
the  release  as  if  the  words  in  the  premises  had  been 
**  G.  Bassy  The  case  was  determined  on  the  peculiar 
circumstances  of  it,  and  is  no  rule  for  any  case  not 
precisely  like  it. 

We  are  clearly  of  opinion  that  the  rule  for  a  nonsuit 
must  be  discharged. 

Rule  discharged. 

(a)  3  Eatl,  115. 


Ex  parte  Dauncey. 

TIUMFREY^  in  this  term,  obtained  a  rule  calling  on 

the  keeper  of  the  gaol  at  Warwick^  in  and  for  the 

county  of  Warwick^  and  the  commissioners  named  in 

the  fiat  of  bankruptcy  issued  against  William  Dalian 

Dauncey^  and  the  assignees  of  Dauncey^  and  the  solicitors 


Wednetdauft 
May  17tb. 

A  btnkrupt, 
being  com* 
mitted  by  the 
CominiMioiicn» 
Applied  for  ft 
habeei  corpus 
on  ftffldaTit 
which  set  out 
the  concluuon 
only  of  the  war- 
rant, 11  follows:  «  which  tiid  intwen  to  given  on  the  time  MTeril  eiiminitiont  ii  afore- 
nid  by"  &C.,  **ind  the  ichedule  by  him  referred  to  ind  hereunto  inneied  is  part  of  thii 
our  wirrant,  not  being  sititfictory  to  ui  the  tiid  Commiuioners,  these  ire  therefore  to 
will  **  &c.  It  ippeircd  from  the  iffldivit  thit  the  bankrupt  hid  been  seTeril  times  emmncd : 
but  no  part  of  any  eiamination  was  there  set  out 

Held,  that  no  defect  appeared :  it  not  being  necessary  that  the  warrant  should  further 
particularise  tbe  objections,  and  the  examinations  themseWes  not  being  brought  before  the 
Court 
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prosecuting  the  fiat,  to  shew  cause  why  a  habeas  corpus   Quetn't  Bench. 

.                                                                                    1843. 
should  not  issue,  commanding  the  keeper  of  the  said  1_ 

gaol  to  have  the  body  of  Dauncej/  before  this  Court,      ^'  P**"** 
together  with  the  cause,  &&,  to  undergo  and  receive,     - 
&C.,  or  why  Dauncej/  should  not  be  discharged  out  of 
custody  as  to  his  commitment  to  the  said  gaol  by  virtue 
of  a  warrant  under  the  bands  and  seals  of  the  said  com- 
missioners or  some  of  them. 

The  rule  was  obtained  on  affidavit  that  a  fiat  in 
bankruptcy,  dated  1 1th  September  1840,  issued  against 
Dauncey :  that  he,  before  and  on  the  8th  November 
1841,  was  examined  before  the  commissioners;  and 
that  on  the  8th  he  was  committed  by  them  to,  and  still 
remained  in,  the  custody  of  the  sheriff  of  Warwickshire^ 
"  upon  the  warrant  of  which  the  following  is  a  copy,  or 
to  the  like  and  same  effect:  *  Which  said  answers,  so 
given  on  the  same  several  examinations  as  aforesaid  by 
the  said  William  Dalton  Dauncey,  and  the  schedule  by 
him  referred  to  and  hereunto  annexed  as  part  of  this 
our  warrant,  not  being  satisfactory  to  us  the  said  com- 
missioners, these  are  therefore  to  will  and  require  and  au- 
thorise you,  immediately  upon  the  receipt  hereof,  to  take 
into  your  custody  the  body  of  the  said  William  Dalton 
Datmcey^  and  him  safely  convey  to  her  Majesty's  gaol 
for  the  county  of  Warwick  at  Warwick^  and  him  there 
safely  to  keep  and  detain  without  bail  or  mainprize, 
until  such  time  as  he  shall  submit  himself  to  us,  and  full 
answer  make  to  the  questions  so  put  to  him  as  aforesaid, 
to  the  satisfaction  of  the  commissioners,  or  any  three  of 
them,  named  and  authorised  in  and  by  the  said  fiat:  and 
for  your  so  doing  this  shall  be  a  sufficient  warrant.  Given 
under  our  hands  and  seals,*''  &c.  That,  before  18th 
October  1841,  being  the  first  day  **  as   shewn  in  the 

x  X  8 
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'____  examination  "  of  Dauncofy   be   '*  underwent  otbo*  cx- 


^  i***^  aminations  on  or  aboat  the  month  of  March  1841,  and 
«  which  examinations  are  not  inserted  in  the  said  warrant 
of  commitment.''  That  the  commissioners  had  not 
specified  in  their  warrant,  nor  had  at  any  time  informed 
the  bankrupt,  what  answers  or  answer  were  thooglK 
unsatisfactory,  nor  whether  the  whole  or  part  of  the 
examinations  were  unsatisfactory,  and  that  he  was 
ignorant  what  part  or  parts  of  the  examinations  referred 
to  in  the  warrant  was  or  were  unsatisfactory.  In  last 
term  (a), 

CrcmpUm  shewed  cause  (a).  The  affidavit  sets  out 
only  so  much  of  the  warrant  as  expresses  the  dis- 
satisfaction of  the  commissioners,  and  the  commitment : 
the  questions  and  answers  themselves  do  not  ajqpear. 
The  only  point  raised,  therefore,  is,  whether  the  war- 
rant is  bad  for  not  shewing  the  particular  answers,  or 
refusals  to  answer,  which  the  commissioners  have  coo* 
sidered  unsatisfactory.  The  authority  relied  upon,  in 
support  of  the  rule,  will  probably  be  In  the  matter  rf 
Hadland  (b).  The  mai^inal  abstract  there  is  calcnlated 
to  mislead.  Coleridge  J.  held  the  warrant  bad,  becanscb 
after  setting  out  a  very  great  number  of  questions  and 
answers,  it  added,  "  several  of  which  answers  not  being 
satisfactory,  and  particularly  his  answer  to  the  last 
question,  these  are  to  require "  &c.  Here  no  answers 
at  all  appear  before  the  Court ;  nor  does  it  afq)ear  that 
a  single  answer  was  satisfactory.  [Hwnfircy.  Probably 
many  were  not  so.]    The  form  of  the  warrant,  so  far  as 

(a)  May  llUi.     Before  Lofd  Denmam  C.  J.,  Pottemm^   WUSawis  and 
Wi^UmanJs, 
(6)  I  Dowi,  P.  C.  ^\  S.  835. 
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it  is  disclosed  by  the  affidavit,  is  like  that  of  the  plea  <2M«m*<  Senck, 

1848 
which  was  held  good  in  Domell  v.  Impey  (a).     The  1_ 

conclusion  of  the  warrant  was  ireneral  also  in  Atkinsorf%      ^^  P*^ 

°  Daoxcit. 

Case  {b)»  And  in  Ex  parte  Bardwell  [c)  Lord  Chan- 
cellor Brougham  laid  it  down  that  the  warrant  need  not 
'^  point  out  any  particular  answer,  or  number  of  an<^ 
swers,  as  those  which  failed  to  satisfy**  the  commis- 
sioners. The  form  seems  to  have  been  equally  general 
in  Ex  parte  Harrison  {d). 

Humfrey^  contriL  The  language  of  Coleridge  J.,  in 
the  case  In  the  matter  of  Hadland  {e\  shews  that  he  de- 
cided entirely  on  the  ground  that  the  warrant  did  not 
point  out  what  the  unsatisfactory  matter  was :  and  the 
decision  is  the  stronger,  because  the  last  answer,  in  that 
case,  seems  to  have  been  really  unsatisfactory. 

Cur*  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  application  to  discharge  the  prisoner, 
committed  by  commissioners  of  bankrupt  for  not  an- 
swering satisfactorily  questions  put  to  him  by  them,  on 
account  of  the  insufficiency  of  the  warrant  of  committal. 

The  only  part  of  that  warrant  brought  before  us,  in 
the  affidavit  upon  which  the  application  is  founded,  is 
the  conclusion  :  and  it  is  in  these  words :  ^*  Which  said 
answers,  so  given  on  the  same  several  examinations  as 
aforesaid  by  the  said  William  Dalton  Daunceyy  and  the 
schedule  by  him  referred  to  and  hereunto  annexed  as 
part  of  this  our  warrant,  not  being  satisfactory  to  us 

(a)  1  B,  i  a  163.  167.  (b)  2  GL  ^  Jam.  218. 

(c)  1  MofU.  ^  Jyr.  193.  202.  (d)  I  B.  f  Jd,  410. 

(e)  1  Dowh  P.  C,  N,  S.  835. 
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the  said  commissioners,  these  are  therefore**  &c. ;  tfaea 
follows  the  commitment  It  appears,  however,  from  the 
aflBdavit,  that  several  examinations  of  the  prisoner  had 
taken  place;  and  we  presume  that  the  questions  and 
answers  are  set  forth  in  the  previous  part  of  the  war- 
rant The  only  part,  therefore,  to  which  the  obj< 
applies  is  the  conclusion  above  set  forth. 

The  only  difficulty  which  we  have  felt  in  this 
from  the  resemblance  which  it  bears  to  that  In  the 
matter  of  Hadland  (a),  wherein  my  brother  Coleridge  is 
reported  to  have  discharged  the  prisoner  for  a  defect  in 
the  warrant  of  commitment  In  that  case,  the  warrant  is 
said  to  have  been  stated  at  length  in  the  affidavit,  and  the 
examinations  upon  which  the  commissioners  proceeded : 
and  the  learned  Judge  is  reported  to  have  been  of  opi- 
nion that  the  objectionable  nature  of  the  answer  or 
answers,  whereupon  the  commitment  was  founded,  was 
not  pointed  out  with  sufficient  distinctness.  In  the  pre- 
sent instance,  however,  the  affidavit,  though  it  states  the 
fact  that  several  examinations  took  place,  does  not  set 
out  a  single  question  or  answer.  We  are  called  upon, 
therefore,  to  pronounce  an  opinion,  whether  that  part 
of  the  warrant  which  is  brought  before  us  is  defective. 
And  we  are  clearly  of  opinion  that  it  is  not  The 
words,  ^'  which  said  answers,"  the  questions  and  an- 
swers not  appearing  upon  the  affidavit,  point  to  nothing 
in  particular.  Consistently  with  that  staitement,  every 
answer  to  every  question,  if  they  had  been  brought 
before  us,  might  have  appeared  to  be  perfectly  unsatis- 
&ctory.  This  mode  of  framing  a  warrant  of  commitment 
is,  we  apprehend,  in  conformity  with  long  established 
usage.     The  setting  out  the  questions  and  answers  in 


(a)  I  DinoL  P.  C,  N.  S.  8S5. 
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the  warrant  has  been  required  of  the  commissioners  ip   QMm't  BmdL 

1843 
order  that  the  G>urt  may  judge  whether  there  has  been  '___^ 

such  misconduct  on  the  part  of  the  bankrupt  as  to  jus-       £>  v^ 

tify  his  commitment. 

The  case  Ex  parte  Harrison  {a)  is  an  authority  to 
shew  that  the  form  pursued  in  this  instance  is  sufficient 
There  the  examinations  were  set  out  at  great  length  in 
the  affidavit  on  which  the  motion  was  founded ;  and  the 
words  ^*  the  questions  following "  preceded  the  answers 
which  were  given.  The  objection  was,  that  there  was 
no  allegation  that  the  examination  respected  such  mat- 
ters as  were  within  the  authority  and  jurisdiction  of  the 
commissioners.  The  Court,  however,  looking  at  the 
questions  and  answers  contained  in  the  warrant,  and 
forming  their  judgment  thereon^  remanded  the  prisoner, 
upon  the  ground  that  the  questions  themselves  shewed 
the  authority  of  the  commissioners  to  put  them. 

The  prisoner  must  therefore  be  remanded. 

Rule  discharged  {b). 

(a)  I  B.fF  M  410.        (6)  See  Ex  parte  Dmmcey,  IS  M,  ft*  W,  971. 
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tvednetday,      Aldred  and  Another,  Assignees  of  John  Brown, 

a  Bankrupt,  against  Sir  Thomas  A.  C.  Con- 
stable, Baronet,  and  Charles  Brown. 

A  fraudulent     ^ROVER  For  goods  and  chattels,  to  wit,  200  stone 
oontempUtloii  bottles,  &c.,  laid  to  have  been  in  the  possession  of 

majMb^infamBd  ^^^  plaintiffs  as  assignees  of  John  Branorij  a  bankrupt. 

by  ft  jury  from 
circumttances, 

without  proof         Pleas,  by  Sir  T.  A.  C.  Constable. 

tlwt  a  diiriiict  "^ 

act  of  bank-  1.  Not  guilty,     Issue  thereon. 

niptcj  wai 

contemplated.  2  (a).  That   plaintiffs  were   not   possessed   &c.,    in 

wai  giTen  of  manner  and  form  &c.     Issue  thereon. 

haTing°ez.^  8.  That  John  Brawn  was  a  trader  &c.     The  plea  then 

curiu  indirLi  ®"^g^  *  petitioning  creditor's  debt,  and  John  Brawifs 

embarrafl«d  bankruptcy,  and  that  afterwards,  and  before  the  com- 

orcumftancety  ^     j' 

and  under  ei-    milting  of  the  grievances  &c.,  one  James  Brawn  sued 

pectation  of 

being  impri-      out  of  the  Queen's  Bench  a  fi.  fa.  against  John  Brawn^ 

toned  and  com-  ^ 

pelled  to  go  up  directed  to  the  sheriff  of  Yorkshire^  which  was  delivered 

the  cxHintry,  to  the  defendant  Constable^  being  sheriff  of  Yorkshire^ 

the%^udge  told'  ^^®  Seized  the  goods  after  the  bankruptcy  and  before 

if  u^ebiulk^  t  ^^^  issuing  of-  the  fiat  after  mentioned ;  and  that  they 

contemplated  were,  immediately  before  and  at  the  time  of  the  bank- 

onJv  mflolrencj  "^ 

and  a  discharge  ruptcy,  the  property  of  John  Brovm^  and  liable  to  be 

bythelntolrent        ^    '^  . 

Debtor*' Court,  taken  and  seized    under  the    writ;  that   afterwards  a 

fraudulent  pre-  fi&t  issued  against  John  Brawn^  under  which   he  was 

tempktionof'  adjudged  a  bankrupt,  and  plaintiffs  were  chosen  and 

HelcTa^mis-  hecame  assignees,  and  as  such  entitled  to  the  possession 

dirccuon.  Qf  jj^g  goods  as  from  the  time  when  John  Brawn  became 

(a)  Sir  T,  A.  C.  ComtabU  at  first  pleaded  (besides  the  pleas  in  the 
text),  secondly,  that  plaintiflTs  were  not  as&ignees  in  numner  and  form 
&c. ;  on  which  iuue  was  joined:  but  this  plea  was  afterwards  withdrawn. 
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bankrupt ;  which  possession  is  the  possession  of  the  (htatet  Bench, 

plaintifis  as  assignees  in   the  declaration  mentioned; [ 

that  the  fi.  fa.  was  bon&  fide  executed  and  levied,  and  Aldebo 
the  goods  and  chattels  seized  by  defendant  ConsiaUe^  Covt^ABu. 
before  the  date  and  issuing  of  the  fiat ;  that  James  Brawn 
and  defendant  Constable  had  not|  at  the  time  of  ex- 
ecuting and  levying,  notice  of  any  prior  act  of  bank- 
ruptcy committed  by  John  Brawn  ;  that  the  judgment 
on  which  the  writ  issued  was  not  founded  on  any  war- 
rant of  attorney  or  cognovit  given  by  John  Brawn  by 
way  of  fraudulent  preference;  and  that  the  seizing  is 
the  conversion  &c.  Replication :  that  the  conversion  in 
the  declaration  mentioned  is  not  the  seizing  in  the  said 
plea  mentioned ;  and  the  goods  and  chattels  in  the  said 
declaration  mentioned  were  other  than  the  goods  and 
chattels  seized.  Rejoinder:  Not  guilty.  Issue  thereon. 
4.  Averment  of  trading,  petitioning  creditor's  debt, 
bankruptcy  of  John  Braomy  and  a  fi.  ia«  sued  out  of 
the  Exchequer  by  one  Charles  Brawn^  after  the  bank- 
ruptcy, and  before  the  committing  &c. ;  delivery 
thereof  to  defendant  Constable^  and  seizure  by  him 
after  the  bankruptcy  and  before  the  fiat  after  men- 
tioned, the  goods  being  the  property  of  Jt^n  Brawn 
immediately  before  and  at  the  time  of  his  becoming 
bankrupt ;  that  afterwards  the  fiat  issued  against  John 
Brawn^  and  plaintiflTs  were  chosen  assignees.  The  plea 
then  gave  colour,  as  before,  to  the  possession  of  plain- 
tifis, and  averred  that  the  writ  of  fi.  fa.  was  bon&  fide 
executed  and  levied,  and  the  goods  taken  thereunder, 
before  the  date  and  issuing  of  the  fiat ;  and  that  Charles 
Brawn  and  defendant  Constable  had  not,  at  the  time 
of  executing  or  levying  the  writ,  notice  of  any  prior 
act  of  bankruptcy  committed  by  John  Brawn  ;  that  the 
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judgment  on  which  the  writ  issued  was  not  founded 
on  any  warrant  of  attorney  or  cognovit  given  by  Jokn 
Broom  by  way  of  fraudulent  preference;  that  the 
seizing  is  the  conversion  &c«  Replication :  that,  al- 
though it  is  true  that  John  Brawn  was  a  trader^  &c. 
(admitting  the  bankruptcy,  fi.  fa^  seizure,  property  in 
John  Brawn  at  the  time  of  the  bankruptcy,  fiat,  adju- 
dication, choice  of  plaintiffs  as  assignees,  and  that  thdr 
possession  as  such  is  the  possession  in  the  declaration), 
nevertheless,  as  to  the  residue,  De  injuri& :  issue  thereoo. 


Pleas  by  defendant  Charles  Brawn. 

1.  Not  guilty.     Issue  thereon. 

2.  That  plaintifis  were  not  assignees  in  manner  and 
form  &c.     Issue  thereon. 

S.  That  plaintifis  were  not  possessed  in  manner  and 
form  &c.     Issue  thereon. 

4.  That,  after  John  Brawn  became  bankrupt  as  in 
the  declaration  mentioned,  and  after  the  passing  of  stat. 
2  &  3  Vict.  c.  29.,  and  before  the  date  and  issuing  of  the 
fiat  against  John  Brawn  under  which  plaintiffs  were  as- 
signees as  in  the  declaration  &c.  and  before  the  committing 
&c.,  plaintiffs,  to  wit  by  the  relation  of  their  title  to  the 
time  of  the  bankruptcy,  though  not  then  appointed  as- 
signees, were  owners  and  entitled  to  the  possession  of 
the  goods ;  and  John  Brawn^  subject  only  to  such  title 
by  relation,  was  possessed  of  and  entitled  to  the  goods : 
that,  after  the  bankruptcy,  and  after  the  passing  of 
the  act,  and  before  the  date  and  issuing  of  the  fiat, 
and  while  plaintiff  were  such  owners  and  so  entitled, 
and  while  John  Brawn  was  so  possessed  and  entitled, 
before  the  committing  &c,  Charles  Brawn  recovered  a 
judgment  in  the  Exchequer  against  John  Brawn,  and 


VI.  VICTORIA.  677 

sued  out  a  fi.  fa.  thereon,  directed  to  the  sheriff  of  York'  (huen^t  Benek, 

shirff  which  was  delivered  to  defendant  Constable^  being  [_ 

sheriff;  by  virtue  of  which  defendant  Constable,  as  At»»ii> 
sheriff,  and  defendant  Charles  Brown  as  his  servant  and  Coxitablb. 
in  his  aid  and  assistance  and  by  his  commandi  before 
the  date  and  issuing  of  the  fiat,  and  while  plaintifis 
were  such  owners  and  so  entitled  and  John  Broom  so 
possessed  and  entitled,  executed  and  levied  execution 
agoinst  the  goods,  and  thereby  committed  the  alleged 
grievances  &c :  that  the  said  execution  was  really  and 
bonA  fide  executed  and  levied ;  and  that,  at  the  time  of 
the  executing  and  levying  such  execution  as  aforesaid, 
defendants  had  not,  nor  had  either  of  them,  any  notice 
of  any  prior  act  of  bankruptcy  by  John  Brown  com- 
mitted. Replication  :  that  the  judgment  so  obtained  by 
defendant  Charles  Brown  was  a  judgment  on  a  warrant 
of  attorney,  given  by  the  bankrupt  John  Brown  by  way 
of  fraudulent  preference  to  Charles  Broom.  Rejoinder : 
that  the  judgment  was  not  on  a  warrant  of  attorney 
given  by  John  Brown  by  way  of  fraudulent  preference  to 
Charles  Brown^  in  manner  &c.     Issue  thereon. 

On  the  trial,  before  Parie  B.,  at  the  Yorkshire 
Spring  assizes,  1841,  it  appeared  that  John  Broom  was 
a  trader  in  Yorkshire^  'and  that,  having  become  in- 
debted to  his  father,  the  defendant  Charles  Brawn^  he 
executed  a  warrant  of  attorney,  dated  21st  March  1840 
(which  was  duly  filed),  upon  which  Charles  Brown 
signed  judgment  on  2Sd  April ;  the  fi.  fa.  thereon  is- 
sued on  the  same  day ;  and  the  goods  were  seized  on 
24th  Aprils  and  sold  on  28th,  29th,  and  SOth  of  April. 
The  fiat  issued  on  6th  May  1840.  At  the  time  when 
the  warrant  of  attorney  was  given,  John   Brown  was 
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^ '  pressed  an  apprehension  that  he  shonld  be  imprisoned 


AuaxB  mj j  compelled  to  go  to  London ;  but  he  then  said 
CoMSf  AiLi.  that  he  should  shortly  return  and  be  reinstated  in  busi- 
ness by  his  fiuher.  Evidence  also  was  given  for  the 
purpose  of  shewing  that  the  warrant  of  attorney  was 
executed  voluntarily.  The  learned  Judge  told  the  jury 
that}  in  order  to  prove  that  the  warrant  of  attorney 
was  fraudulent  and  void  as  against  the  assignees  of  the 
bankrupt,  it  was  necessary  to  shew  that  John  Bnmm 
contemplated,  not  merely  insolvency,  but  actual  bank- 
ruptcy, and  intended  to  defeat  the  distribution  of  his 
effects  which  would  take  place  under  the  bankrupt  laws. 
The  jury  found  for  defendant  Constable  upon  the  issues 
on  his  second  aud  fourth  pleas;  for  defendant  Bromn 
upon  the  issues  on  his  third  and  fourth  pleas ;  and  for 
the  plaintiffs  on  all  the  other  issues.  In  Hilary  term, 
1842,  Barnes  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection. 
In  last  Hilary  term  (a), 

Wortley  for  Sir  T.  A.  C.  Constable,  and  W.  H.  Watson 
and  Pashky  for  Brown^  shewed  cause.  The  sheriff  at  any 
rate  must  be  relieved  if  a  new  trial  be  ordered.  He  was 
bound  to  execute  the  writ,  and  could  not  enquire  whether 
there  had  been  a  fraudulent  preference.  IPatteson  J.  He 
seized  after  the  act  of  bankruptcy ;  unless,  therefore,  he 
is  within  the  statutory  protection,  he  is  liable  for  seizing 
the  goods  of  the  assignees.]  The  direction  was  right. 
The  doctrine  of  fraudulent  preference  is  itself  the  off- 

(a)  February  9^  1 843.    Before  Lord  Dmmmn  C.  J.,  PbtUson  and  Cole- 
ridge Js.      tfitimms  J.  left  the  Court  during  the  argument 
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spring  of  the  bankrupt  law.     In  Fidgeon  v.  Sharp  (a)  Qi«cm*«  Bmu^ 

(in  which  case  the  direction  at  nisi  prius  is  most  fully  

reported  by  Marshall)  the  bankrupts  gave  up  goods.under       Almbd 
the  expectation  that  they  should  suspend  paymentt  but     Comwtawul 
believing  that  the  creditors  would  give  them  time;  and 
it  was  held  that  the  jury  were  warranted  in  finding  that 
the  goods  were  not  given  up  in  contemplation  of  bank- 
ruptcy.     There   Gibbs  C.  J.  relied  upon  Harmon  y« 
Fishar  (6).    And  in  both  cases  the  principle  laid  down 
was  that  the  bankrupt  laws  would  not  avoid  the  trans- 
action unless  it  had  taken  place  with  an  intention,  on 
the  part  of  the  bankrupt,  of  interfering  with  the  dis- 
tribution of  the  property   under   the   bankrupt  law. 
Morgan  v.  Brundreit  (c)  is  in  point.    There  it  was  held 
that  a  payment  could  not  be  avoided,  as  made  in  con- 
templation of  bankruptcy,  unless  the  trader  had  in  view, 
not  insolvency  merely,  but  actual  bankruptcy.    And 
Parke  J.  said :  '*  There  was  very  slight  evidence  that 
it''  (the  deposit)  ^*  was  made  in  contemplation  of  bank- 
ruptcy.    The  meaning  of  those  words  I  take  to  be, 
that  the  payment  or  delivery  must  be  with  intent  to 
defeat  the  general  distribution  of  effects   which  takes 
place  under  a  commission  of  bankrupt.     It  is  not  suffi- 
cient that  it  should  be  made  (as  may  be  inferred  from 
some  of  the  late  cases)  in  contemplation  of  insolvency. 
These  cases,  I  think,  have  gone  too  far.'*    Littledale  nnd 
Patieson  Js.  used  similar  language.    And  the  opinions  of 
those  learned  Judges  are  adopted  by  Tindal  C.  J.  in 
Atkinson  v.  Brindall{d)j  which  confirmed   Morgan  v. 
Bnmdrett  (c),  and  where  Bosanguei  J.  said,  ^^  The  prin- 

(a)  1  Marsh,  196,    S.  C.  5  Taunt.  539. 

(6)  1  Cowp,  117.      And  sm  LhUan  ▼.  Bariletiy  dted,  1  Cowp.  120. 
S.C.S  Wilt,  47. 

(c)  SB.j^jtd.  S89.  (d)  2  New  Co.  225. 
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ciple  on  which  money  paid  by  way  of  fraudalent  pre- 
ference is  recovered  is,  that  the  payment  is  a  fraod  on 
the  bankrupt  laws ;  but  the  trader  can  only  contemplate 
a  fraud  on  the  bankrupt  laws  when  he  contemplates  de- 
feating the  distribution  provided  on  his  having  reconrse 
to  those  laws."  The  same  doctrine  is  assumed  in  Gib- 
son v.  Boiitts  (a).  By  stat  1  &  2  Vict.  c.  1 10.  s.  39.  (re- 
enacting  Stat  7  G.  4.  c.  57.  s.  IS.)  the  filing  of  a  petition 
to  the  Court  of  Insolvent  Debtors  is  an  act  of  bankruptcy 
if  a  commission  issue  and  the  party  be  declared  bank- 
rupt in  two  months  after  the  petition,  but  not  otherwise. 
A  trader  may  even  contemplate  an  act  of  bankruptcy 
without  contemplating  bankruptcy  as  the  consequence. 
iPattesanJ.  mentioned  Gibson  v.  Muskett{b),2  Tliat 
is  an  instance.  The  attempt  now  made  is  to  carry 
the  law  (already  remarked  upon  as  having  gone  too 
far)  to  the  extent  of  miaking  a  contemplated  disturb- 
ance of  the  distribution  of  effects  under  the  process  of 
the  Insolvent  Debtors'  Court  equivalent  to  an  intention 
to  disturb  the  distribution  under  the  bankrupt  law.  The 
proper  security  for  the  distribution  by  the  Insolvent 
Debtors'  Court  is  that  given  by  sect.  59  of  stat  I  ic  2 
Vict  c.  110.  llie  mere  preference  of  one  creditor  to  an- 
other may  be  not  only  blameless  but  laudable :  this  was 
admitted  by  Lord  Mansfield  in  Harman  v.  Fishar{c). 
One  debt  may  be  fairer  than  another.  So  a  pre- 
ference given  under  legal  pressure  is  not  fraudulent ;  De 
Ttutet  V.  Carroll  (d).  Even  where  a  preference  was 
given  which  would  have  been  fraudulent  as  against  the 
parties  to  a  deed  of  composition,  and  no  bankruptcy  was 
contemplated,  such  preference  was  held  not  to  avoid 
the  transaction  as  against  the  assignees  under  a  com- 


(a)  3  Seoily  SS9. 
(c)  1  Oowp,  117. 


(6)  3  Man.  j-  G.  158. 
(d)  1  SUtrk.  AT.  P.  C.  88. 
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mission  which  actually  issued;  Wheelwright  v.  Jackson  (a).  QueerC»  Bench. 


1843. 


Acts,  which  would  be  void  if  done  in  contemplation  of  _ 
bankruptcy,  have  frequently  been  sustained  when  not  so       Aldrsd 
done;    Abbott  v.  Burbage{b)  is  an  example;  and  the     ContTAux. 
principle  which  governed  that  case  was  adopted  in  FJook 
V.  Jones  (c)  and  Poland  v.  Gfyn  {d). 

Baines  and  Martin  contra.  The  question  of  fraud 
was  left  too  narrowly.  In  the  note  to  Tvoyn^s  Case  (e\ 
in  1  SmitVs  Leading  Cases  (g),  it  is  said,  in  discussing 
Stat.  1 S  Eliz.  c.  5. :  ^^  The  question,  whether  a  gift  be  frau- 
dulent within  the  meaning  of  this  statute,  is  very  different 
indeed  from  the  question,  whether,  if  made  by  a  trader,  it 
would  be  fraudulent  and  an  act  of  bankruptcy  within  the 
meaning  of  the  bankrupt  act.  The  latter  question  may  be 
answered  in  each  case  by  reference  to  one  of  the  follow- 
ing three  rules: —  I.  Any  transfer  which  is  fraudulent 
within  the  meaning  of  the  statute  of  Elizabeth,  is  also 
fraudulent,  and  an  act  of  bankruptcy,  under  the  bankrupt 
acL''  The  Court  will  give  the  statutes  a  liberal  construc- 
tion in  cases  of  fraud.  The  general  policy  of  the  Insol- 
vent Debtors'  Acts  is  the  same  as  that  of  the  bankrupt 
Acts.  The  contemplation  of  insolvency  and  imprison- 
ment makes  the  transaction  fraudulent  against  the 
general  body  of  creditors.  At  least  the  Judge  should 
have  told  the  jury  that,  under  sect.  39  of  stat.  1  &  2 
Vict,  c.  110.,  a  prisoner  who  petitions  the  Insolvent 
Debtors'  Court  makes  himself  liable  to  bankruptcy  if  a 
commission  be  sued  out  in  due  time.  Any  payment 
voluntarily   made   in   contemplation  of  bankruptcy  is 

fraudulent  and  void  as  against  the  assignees;  but  a  pay- 

(a)  5  Taunt.  109.  633.  {b)  2  New  Co.  444. 

(c)  4  Bing.  20.  (<0  ^  S*ng.  22.  note  (a), 

(tf)  3  Rep.  80  h,  (g)  1  I^ead.  Ca.  12. 
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ment  may  be  fraudulent  in  itself  without  a  distinct  con* 
templation  of  bankruptcy.  That  is  clearly  assumed  by 
the  judges  in  Hartshorn  v.  Slodden  (a),  a  case  recognised 
in  Fidgeon  v.  Sharp  (&),  cited  on  the  other  side*  In  Sin- 
gleton  y.  Butler  (c)  mere  circumstances  of  fraudulent  pre- 
ference were  relied  upon,  without  proof  of  an  intention 
to  commit  a  distinct  act  of  bankruptcy.  In  Martindale 
V.  Booth  {d)  PattesonJ.  said  that,  *Mn  order  to  ascer- 
tain whether  a  deed  be  fraudulent  or  not,  all  the  cir- 
cumstances must  be  taken  into  consideration."  That 
the  fraud  contemplated  by  the  bankrupt  laws  embraces 
every  kind  of  fraud  appears  from  1  Mont,  and  Ayrton^s 
Law  and  Practice  in  Bankruptcy^  53,  71,  &c.  (2d  edit.), 
and  1  Deacoris  Law  and  Practice  of  Bankruptcy^  448, 
6S,  &c.  That  is  the  proper  explanation  of  the  words 
*^  fraudulent  preference,*'  in  stat.  2  &  3  Vict.  c.  29.  5.  1. 
The  fraud  consists  in  defeating  any  fair  distribution 
among  the  creditors.  It  is  true  that  there  could  be  no 
fraudulent  preference  at  common  law,  because  at  com- 
mon law  there  was  no  distribution. 

Cur.  adv.  vidt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  trover  by  assignees  of  a  bank- 
rupt against  the  sherifi*  and  execution  creditor.  The 
only  material  issue  was,  whether  the  warrant  of  attorney 
under  which  the  defendant  Bn/wn  (the  bankrupt's  father) 
sued  out  execution  was  given  to  him  by  his  son,  the 
bankrupt,  by  way  of  fraudulent  preference  in  contem- 
plation of  bankruptcy. 


(o)  2B.  ^  p.  582. 
(c)  2  B.  i  P.  283. 


(b)  1  Marsh.  196.     S.  C.  5  Tauni.  539. 
(c/)  3  n.  ^  Att,  498.  507. 
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The   failing    circumstances  of   the    bankrupt  were  Qu€en*$  Bench. 

clearly  proved,   and  his  own  expectation  of  going  to  I_ 

prison  in  consequence  of  his  embarrassments;  nor  was  it  Auftio 
much  questioned  that  he  had  voluntarily  executed  the  CoHWAai.^ 
warrant  of  attorney  to  his  father:  and  the  point  on 
which  the  plaintiffs  complained  of  misdirection  was  that 
too  much  strictness  had  been  required  in  proof  of  the 
contemplation  of  bankruptcy.  The  learned  Baron  ap- 
pears to  have  told  the  jury  frequently  that  contempla* 
tion  of  approaching  insolvency  was  insufficient.  And 
there  was  some  evidence  of  expressions  of  the  bankrupt 
that  he  should  probably  soon  be  carried  off  to  Londoiif 
but  that,  after  a  few  weeks,  he  should  return  and  be  re- 
instated in  business  by  his  &ther:  and  there  was  no 
declaration  of  his  intending  to  become  bankrupt,  nor 
any  which  shewed  him  distinctly  foreseeing  that  bank- 
ruptcy must  fall  upon  him. 

The  jury  then  could  hardly  have  found  any  other 
verdict,  if  the  issue  had  been  on  contemplation  of  insol- 
vency, than  one  affirming  that  contemplation.  And,  if 
they  had  been  asked  whether  he  contemplated  any  par- 
ticular act  of  bankruptcy,  they  must  have  answered  in 
the  negative.  But  it  is  quite  obvious  that  the  contem- 
plation of  insolvency  is  so  far  from  being  inconsistent 
with  that  of  bankruptcy  that  it  may  be  material  evidence 
among  the  ingredients  of  proving  it.  Yet  the  summing 
up  appears  to  have  assumed  that  this  avowed  expect- 
ation of  insolvency  and  imprisonment  was  in  contrast 
and  opposition  to  the  contemplation  of  bankruptcy. 

Again,  we  cannot  conceive  that  a  particular  act  of 
bankruptcy  must  have  been  in  contemplation  to  make  a 
preference  fraudulent  and  void.  We  do  not  even  find 
that  bankruptcy  must  have  been  regarded  as  absolutely 
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unavoidable.  IF,  indeed,  the  bankrupt  bad  expreiaed 
his  intention  to  keep  house,  or  do  any  act  which  woaU 
have  made  him  bankrupt,  or  if  he  had  plainly  dedarcd 
hb  knowledge  that  he  roust  shortly  come  under  the 
operation  of  the  bankrupt  laws,  the  assignees  would  not 
fail  to  bring  forward  such  evidence,  which,  if  satis&e- 
tory,  must  ensure  their  success.  But  the  converse  by 
no  means  follows,  —  that  the  absence  of  that  proof  must 
defeat  their  claim.  In  common  language  there  is  an 
intelligible  difference  between  designing  to  do  a  certain 
thing  and  contemplating  the  probability  of  being  driven 
to  it  If  a  sinking  man  could  be  shewn  to  have  said  to 
a  favourite  creditor,  ^  I  know  that  in  a  week  I  most 
either  desert  my  place  of  business  and  become  bank- 
rupt, or  go  to  prison  and  take  the  benefit  of  the  Insol- 
vent Act,  therefore  I  give  you  this  warrant  of  attorney,** 
could  he  be  said  not  to  contemplate  bankruptcy  ? 

The  numerous  cases  that  have  been  reported  in  re- 
ference to  this  doctrine  cannot  be  reconciled.  The 
older  cases  have  been  said  to  go  too  far  in  one  direc- 
tion ;  and  some  of  the  more  recent  may  be  thought  to 
have  transgressed  the  just  boundary  in  the  contrary  di- 
rection. But  the  former  have  been  questioned  (mo^ 
particularly  by  my  brothers  LittledaUj  Parke^  and  Pn/- 
teton  in  Morgan  v.  Brundrett  (a) )  because  they  were 
supposed  conclusively  to  infer  the  contemplation  of 
bankruptcy  from  the  fact  of  insolvency,  and  to  carry  too 
far  the  principle  of  ascribing  to  all  men's  acts  the  inten- 
tion to  produce  their  natural  consequences.  My  bro- 
ther Parke  there  states  his  opinion  that  a  preference 
given  *^  in  contemplation  of  bankruptcy  "  means   **  with 


(a)  5  B.  %>  Ad,  289. 
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intent  to  defeat  the  general  distribution  of  effects  which   Queen^t  Bench. 

takes  place  under  a  commission  of  bankruptcy.**     No  [___ 

other  Judge  then  in  court  appears  to  have  adopted  this  Aloesd 
view.  The  language  of  all  of  them  was  cited  without  Coiiitabli. 
comment  by  Tindal  C.  J.  in  the  case  of  Atkinson  v. 
Brindall  (a).  But  this  was  merely  for  the  purpose  of 
sustaining  my  brother  fViUiams*s  ruling  at  Nisi  prius, 
that  contemplation  of  bankruptcy  was  essential  to  con* 
stitute  a  fraudulent  preference,  no  question  being  raised 
as  to  the  manner  of  proving  contemplation  of  bank- 
ruptcy, beyond  this,  that  it  was  not  necessarily  included 
in  contemplation  of  insolvency.  There  is  another  case 
in  the  Common  Pleas,  Gibson  y.Boutis{b);  where  the 
Lord  Chief  Justice,  while  yielding  to  the  authority  of 
Morgan  v.  Brundrett{c),  expressly  dissents  from  the 
doctrine  asserted  by  my  brother  Parke  on  that  occasion. 
And  in  Abbott  v.  Burbage  (d)  the  opinion  of  the  Chief 
Justice  appears  to  be  that  the  question  for  the  jury  is, 
whether  the  debtor  contemplated  bankruptcy  as  a  pro- 
bable event  In  the  old  cases,  the  Judges  held  to  the 
effect  that,  where  bankruptcy  was  probable  and  actually 
occurred,  the  contemplation  of  it  must  be  presumed.  In 
the  late  casds  it  would  seem  to  have  been  held  that  this 
contemplation  could  not  exist  unless  bankruptcy  was 
known  to  be  inevitable.  In  the  last  reported  case,  Gib^ 
son  V.  Muskett  {e\  the  contemplation  of  bankruptcy, 
formerly  considered  an  indubitable  question  of  fact,  was 
stated  by  one  of  the  Judges  to  be  substantially  matter 
of  law. 

We  think  that,  however  these  words  are  construed, 

(a)  2  New  Ca.  225.  (6)  S  Scott,  239.  234. 

(c)  5  B,  ^Ad,  289.  {d)  2  Saat,  656,    S,  C,  S  New  Co.  444. 

(0  3  Man.  ^  G,  158.     4  Man,  ^  G.  160.  171. 
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the  proofofthein  must  be  referred  to  a  jury.  And  pro- 
bably the  learned  Judge  on  the  late  trial  had  in  his 

mind  the  disputed  doctrine  advanced  by  himself  in  thb 
Court  in  I8SS9  to  which  we  find  it  impossible  to  sub- 
scribe. 

And  it  seems  to  us  that  on  a  new  trial  the  jury  onght 
to  be  told  that  the  contemplation  of  insolvency  is  by  no 
means  inconsistent  with  that  of  bankruptcy,  and  thal^  if 
the  debtor,  at  the  time  of  giving  the  warrant  of  attorney, 
considered  that  he  'was  likely,  from  the  condition  in 
which  he  then  stood,  to  become  a  bankrupt,  and  that 
he  gave  the  warrant  of  attorney  with  the  intention  of 
securing  his  father's  debt,  when  he  knew  that  his  assets 
were  inadequate  to  the  payment  of  all  his  creditors,  the 
proof  of  fraudulent  preference  would  be  complete. 

Rule  abscdute. 
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WiLLOUGHBY,   Clerk,  against  Sir  Henry        Z^"t'^^' 
WxLLOUGHBY,  Baronet. 

DEBT.    The  declaration  stated  that  heretofore,  and  By  an  act  (6  & 
during  all  the  time  hereinafter  mentioned,  plaintiff  private),  for  * 
was,  and  still  is,  rector  of  the  rectory  of  the  parish  of  allotting  com- 
Marsh  Baldon,  in  the  county  of  Oxford.     That,  before  ";^"t^'Cf , 
the  making  of  the  award  after  mentioned,  by  an  act  of  J^,'^*thl^'^d 
parliament  made  &c.  (6  iL  1  W.  4.  c.  16.,  private  {a) ),  "^^^^j^J^^^jJ 

glebe,  were 
commuted  for  a  rent  charge,  on  the  principle  of  a  com  rent :  and  an  arbitrator  was  em- 
powered to  declare  the  amount  by  award.  The  rent  charge  was  to  be  charged  on  the 
lands  of  IT.,  situate  in  the  parish,  in  exoneration  of  the  lands  of  all  other  proprietors  therein : 
and  the  act  declared  that  it  should  be  lawful  for  the  arbitrator,  by  his  award,  to  divide  the 
rent  charge  into  so  many  portions  as  he  should  think  fit,  and  to  charge  each  portion  on  a 
separate  part  of  fT/s  lands,  in  order  that  each  might  be  subject  only  to  tlie  portion  charged 
thereon.  Provision  was  made  for  revising  the  amount  of  rent  charge  periodically  at  the 
end  of  seven  years,  at  the  instance  of  the  rector  or  of  IT.,  his  heirs  or  assigns,  owners  for 
the  time  being  of  the  lands  to  be  charged. 

Held,  that  the  arbitrator  was  not  bound  to  particularise  in  his  award  the  lands  on  which 
the  rent  charge  was  imposed ;  but  that  an  award  charging  it  in  one  entire  sum  on  "  all  and 
every  the  lands  and  grounds  of**  W.^  situate  in  the  said  parish,  was  sufficient. 

llie  act  provided  that,  so  often  as  the  rent  charge  should  be  three  montlis  in  arrear,  the 
rector,  his  executors,  &c.,  should  have  **  such  and  the  like  powers  and  remedies  for  recover- 
ing the  same,  together  with  all  expences  incident  to  the  recovery  thereof,  as  by  the  com- 
mon law  or  statute  are  given  to  the  landlords  for  the  recovery  of  rent  when  in  arrear.**  The 
act  gave  compensation  to  fT.,  by  allotments  of  land,  for  the  burden  which  his  lands 
would  suffer  by  the  rent  charge. 

Held,  that  the  act  did  not  point  out  W,  as  the  person  by  whom  the  rent  charge  was  to 
be  paid. 

QutfTf,  whether  the  statute  gave  a  remedy  by  action  against  any  person.  But  held  that, 
if  any  such  action  lay,  it  could  be  only  against  an  occupier  of  the  lands  charged. 

(a)  The  preamble  (sect  1}  of  the  act  recites  that  there  are,  in  the 
parishes  of  Marsh  Baldon  and  Toot  Baldon^  divers  open  and  common 
fields,  and  other  commonable  and  waste  lands  and  lot  meadows ;  that  Sir 
H,  JFUlovgkbyt  Bart,  claims  to  be  lord  of  the  manor  of  Marsh  Baldon,  and 
as  such  to  be  entitled  to  the  right  of  soil  of  the  waste  lands  within  the 
said  parish  of  Marsh  Baldon;  and  that  the  Provost  and  scholars  of  Queen*t 
College,  Oxford,  claim  the  same  right  of  soil  in  Tooi  Baldon,  as  lords  of 
certain  manors  in  that  parish ;  that  Sir  H,  WUloughby  is  patron  of  the 
rectory  of  Marsh  Baldon,  and  the  Rev.  Hugh  Pollard  WUloughby  (the 
plaintiff)  rector  of  the'said  rectory,  and  as  such  entitled  to  certain  glebe 
lands,  and  to  certain  titlics  of  some  of  the  lands  in  that  parish ;  and  that  Sir 
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Volume  IK     "  for  dividing,  allotting,  and  laying  in  severalty  lands 

*  _  in  the  parishes  of  Marsh  Daldon  and  Toot  Baldon  in 

WiLLOUGHBT  ^^g  county  pf  Oxford^'*  after  reciting  &c.,  it  was  enacted 
&c.  The  declaration  then  stated  the  following  clauses  (a). 
Sect  30.  '^  And  whereas  a  portion  of  the  glebe  lands 
of  Marsh  Daldon  is  dispersed  over  the  common  fields  of 
the  parishes  of  3far5A  iJa/t/c/n  and  Toot  Daldon^  and  some 
of  the  lands  in  the  parish  of  Marsh  Daldon  yield  great 
and  small  tithes  to  the  rector  of  Marsh  Daldon^  and  some 
of  the  lands  in  the  same  parish  yield  small  tithes  to  the 
said  rector:  And  whereas  it  is  expedient  to  commute 
the  said  portion  of  the  glebe  lands,  and  also  the  said 
tithes,  for  a  rent  charge  on  the  principle  of  a  corn  rent^ 
to  be  charged  exclusively  on  the  lands  and  grounds  of 
the  said  Sir  Henry  Willoughly^  in  the  parish  of  Marsh 
Baldon^  in  exoneration  of  the  lands  and  grounds  of  all 
other  proprietors  in  the  said  parish ;  be  it  therefore 
enacted,  that  Edmond  Gibson  Atherley^  Esquire,  of  Grays 


H.  W,  is  entitled  to  certain  tithet  of  tome  of  tlic  naid  lands  in  the  same  parish, 
and  alto  to  the  great  and  tmall  tithes  of  all  the  ttid  lands  in  the  parish  of 
Toot  Baldon  i  and  that  Sir  H.  WUloughby,  the  Provost  &c.  of  Uuet^*g  Col- 
lege, and  others,  are  owners  and  proprietors  of  all  other  the  lands,  open  and 
inclotcd,  within  the  taid  parishes:  it  then  refers  to  the  general  inclosure 
acts  41  6*.  3.  (U.  K.)  c.  109.  and  1  &  2  G.  4.  c.  23.,  and  recites,  further, 
that  the  lands  in  the  taid  open  and  common  fields  lie  intennixed  &c.  to  at 
to  render  the  cultivation  inconvenient,  and  it  would  be  advantageous  to 
the  proprietors  if  the  parishes  were  separated,  and  the  said  open  and  com- 
mon  fields  and  other  commonable  and  waste  lands  and  lot  meadows  di- 
vided, allotted,  &c.,  among  the  several  proprietors  according  to  their  re* 
•pective  rights  &c.,  and  eichanges  made  &c.,  and  if  all  the  lands,  at  wvU 
open  as  incloted,  within  tlie  taid  parishes,  were  exonerated  from  tithes. 
Tlie  clautc  then  appoints  a  commissioner  for  dividing,  allotting,  &c.,  the 
taid  open  and  common  fields  and  other  commonable  and  waste  lands  and 
lot  meadows,  and  for  carrying  this  act  into  execution. 

(a)  The  enactments  most  material  to  the  points  reported  are  here  stated 
in  the  words  of  the  act  itself,  which,  by  the  subsequent  pleadings  was  put 
upon  the  record.  Some  sections  mentioned  in  the  declaration  are  omitted, 
as  not  important  here. 
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LiUf  barrister  at  law,  be  and  he  is  hereby  authorized   QueenU  Bench, 

1843* 
and  empowered  to  declare,  by  an  award  under  his  hand 1__ 

and  seal,  within  six  calendar  months  after  the  passing  Wilwoohit 
of  this  act  (and  which  award  shall  be  final  and  conclu-  Willouobst. 
sive  on  all  parties),  the  annual  amount  of  rent  charge 
on  the  principle  of  a  corn  rent,  to  be  paid  to  the  rector 
oi  Marsh  Baldon  and  his  successors,  for  ever,  in  lieu  of 
all  tithes,  compositions,  and  moduses,  issuing  and  pay- 
able from  or  in  respect  of  all  and  every  the  lands  and 
grounds  in  the  parish  of  Marsh  Baldon^  and  also  in 
lieu  of  that  portion  of  the  glebe  lands  of  the  said  rector 
of  Marsh  Baldon^  which  lies  dispersed  over  the  common 
fields  of  the  parishes  of  Marsh  Baldon  and  Toot  Baldon^ 
and  also  in  lieu  of  all  common  rights  belonging  thereto, 
and  to  all  other  the  glebe  lands  of  the  said  rector  of 
Marsh  Baldon.'* 

Sect.  SI  enacts:  ^^  That  the  said  rent  charge  shall 
be,  and  the  same  is  hereby  charged  on  the  lands  and 
grounds  of  the  said  Sir  Henry  WilUmghby^  situate  in  the 
parish  of  Marsh  Baldon^  in  exoneration  of  the  lands  and 
grounds  of  all  other  proprietors  of  lands  and  heredita- 
ments in  the  said  parish  of  Marsh  Baldon.** 

Sect.  34  enacts :  ^^  That  it  shall  be  lawful  for  the  said 
E.  G.  Atherley^  by  his  said  award,  to  divide  and  appor* 
lion  the  said  rent  charge  into  so  many  parts  or  portions 
as  he  shall  think  fit,  and  to  charge  each  such  part  or 
portion  on  a  separate  and  distinct  part  of  the  lands  and 
grounds  of  the  said  Sir  H.  fT.,  in  the  said  parish  of 
Marsh  Baldony  in  order  and  to  the  intent  that  each  such 
separate  and  distinct  part  of  the  said  lands  and  grounds 
may  be  subject  only  to  that  part  or  portion  of  the  said 
rent  charge  which  shall  be  so  charged  thereon,  and  to 
no  further  or  greater  part  thereof." 
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Folums  IK         Sect.  SB  enacts :  "  That  the  said  rent  charm  shall 

1843* 
L-.  be  paid  and  payable  by  even  and  equal  half-yearly  pay- 

WiLLoooHiT    njgnfj ,  ^1,3^  jg  ^  g3y^  ^n  ^j^^  g^jj  j^y  ^f  ^^^  ^„ j  ^^ 

WiiLouoHBT.  1 1th  day  of  October  for  ever,  free  and  clear  of  and  from 
all  rates,  dues,  and  assessments  whatsoever,  except  land 
tax,  the  first  payment  thereof,  or  a  proportionate  part 
thereof,  to  commence  on  such  of  the  said  days  as  the 
said  E.  G.  Atherley  shall,  by  his  said  award,  direct;  and 
when  and  so  often  as  the  rector  of  the  said  parish  of 
Marsh  Baldan  shall,  by  death  or  otherwise,  cease  to  be 
the  rector  of  the  said  parish,  his  executors  or  adminis* 
trators,  or  he  himself,  if  living,  shall  have  or  be  entitled 
to  a  proportionate  part  of  the  said  rent  charge  in  respect 
of  such  portion  of  the  current  half  year  as  shall  have 
elapsed  at  the  time  he  shall  so  cease  to  be  the  rector  of 
the  said  parish  of  Marsh  Baldon  ;  and  when  and  so  often 
as  the  said  rent  charge,  or  any  part  thereof,  or  such 
proportionate  part  as  aforesaid,  or  any  part  thereof,  shall 
be  behind  and  unpaid  by  the  space  of  three  calendar 
months  next  after  the  same  shall  become  due  and  pay- 
able, to  the  rector  for  the  time  being  of  the  said  parish 
of  Marsh  Baldan^  his  executors  or  administrators  (a), 
shall  have  such  and  the  like  powers  and  remedies  for  re- 
covering the  same,  together  with  all  expences  incident 
to  the  recovery  thereof,  as  by  the  common  law  or  statute 
are  given  to  landlords  for  the  recovery  of  rent  when  in 
arrear ;  but  nevertheless,  nor  part  of  the  lands  or  grounds 
to  be  charged  with  the  said  rent  charge  shall  be  subject 
or  liable  to  the  payment  of  any  further  or  greater  part 
thereof  than  such  part  or  portion  thereof  as  by  the  said 
award  shall  be  so  fixed  or  charged  thereon  as  aforesaid/' 
Sect.   39  provides   for  the  substitution  of  another 

(o)  Sic. 
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referee,  in    case  Mr.  Atherley  should  die,  or  neglect  QMeenVBencK 
or  refuse  to  act,  or  become  incapable  of  acting.  ^' 

The  declaration  further  alleged  that  **  the  said  £.  G.  Willouorit 
Atherley  neglected  to  act  in  the  matters  so  submitted  to  Willooorit. 
him  as  aforesaid,  and  did  not  declare  by  award  under 
his  hand  and  seal,  within  six  calendar  months  next  after 
the  passing  of  the  said  act,  the  annual  amount  of  rent 
charge  to  be  paid  to  the  rector  of  Marsh  Baldon  and  his 
successors,  according  to  the  provisions  of"  the  said  act, 
*^  but  neglected  so  to  do  for  the  said  space  of  six  calendar 
months  next  after  the  passing  of  the  said  act ;"  that 
another  referee,  J(^n  Maurice  Herbert^  Enquire,  was 
substituted,  and  made  and  published  his  award,  whereby, 
after  certain  recitals  and  findings  (which  it  is  not  material 
to  set  out),  he  awarded  to  the  plaintiff,  rector  as  afore- 
said, and  his  successors  for  ever,  in  lieu  of  all  tithes, 
compositions,  and  moduses  belonging  and  payable  to 
him  the  said  rector,  and  issuing  and  payable  from  or  in 
respect  of  all  and  every  the  lands  and  grounds  which,  at 
the  time  of  the  passing  of  the  said  act,  were  in  the 
parish  of  Marsh  Baldon^  and  in  lieu  of  that  portion  of 
the  glebe  which  lay  dispersed  over  the  common  fields 
of  the  two  parishes,  and  of  all  common  rights  belonging 
thereto  and  to  all  other  the  glebe  lands  of  the  said 
rector,  &c.,  ^*  a  clear  yearly  rent  charge  of  2S6L  05.  9dl, 
the  same  to  be  paid  and  payable  by  even  and  equal  half- 
yearly  payments  of  118/.  Os.  4j^d.  each,  on  the  6th  day 
of  April  and  the  1 1  th  day  cf  October  in  each  and  every 
year  for  ever,  free  and  clear  of  and  from  all  rates,  dues,'* 
&c.,  except  land  tax.  The  value  of  the  rent  charge 
was  then  estimated  according  to  the  prices  of  wheat 
and  barley ;  and  the  referee  further  awarded  *^  that  the 
said  yearly  rent  charge  of  236L  Os.  9d  should  be,  and 
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VoiufM  IV,     the  same  was  thereby,  charged  in  one  eniire  sum  on  all 
]__  and    every   the  lands  and  grounds   of  the   defendant 


WiLLouoHir  situate  in  the  said  parish  of  Marih  Baldon ;  *'  the  first 
WiLLouoHBT.  half-yearly  payment  to  commence  on  the  6th  of  April 
then  next.  The  declaration  then  alleged  **  that  the 
said  lands  and  grounds  upon  which  the  said  rent 
charge  was  so  charged  as  aforesaid  were»  at  the  time  of 
the  passing  of  the  said  act  of  parliament,  and  from 
thence  until  and  at  the  time  of  the  commencement  of 
this  suit,  the  lands  and  grounds  of  the  defendant;'* 
that  two  half-yearly  payments  of  the  rent-charge  became 
due ;  and  that  defendant  did  not  pay,  &c. 

The  defendant  set  out  the  whole  of  the  private  act, 
and  prayed  that  it  might  be  enrolled  in  the  records  of 
the  Court ;  which  was  done.  The  following  clauses,  not 
stated  in  the  declaration,  were  referred  to  in  the  argu- 
ment. 

The  preamble  is  stated,  p.  687*9  note  {a\  ante. 
Sect.  28  provides  for  the  setting  out  of  allotments  to 
the  lords  of  the  manors,  equal  to  one  sixteenth  part  in 
value,  of  the  commons  and  wastes  in  each  manor  re- 
spectively, in  compensation,  excusively,  for  their  respec- 
tive interests,  in  the  soil  of  such  commons  and  wastes. 

Sect.  36  enacts :  ^'  That  at  the  expiration  of  seven 
years  from  the  passing  of  this  act,  and  in  like  manner  at 
the  expiration  of  any  other  period  of  seven  years,  but 
not  at  any  intervening  period,  the  said  rector  of  Marsh 
Baldon  and  his  successors,  or  the  said  Sir  H.  Willoughbyj 
his  heirs  or  assigns,  owners  and  proprietors  for  the 
time  being  of  the  lands  and  grounds  to  be  charged  with 
the  said  rent  charge,  may  make  application  in  writing 
for  a  revision  of  the  amount  of  the  said  rent  charge  at 
the,first  quarter  sessions  for  the  county  of  Oxford  after 
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the  expiration  of  any  such  period  of  seven  years ;  and   QueenU  Bench. 

the  justices  in  quarter  sessions  assembled,  or  the  major  * 

part  of  themy  may  order  and  direct  the  amount  of  the    Wjllouohbt 

said  rent  charge  to  be  increased  or  diminished  on  the    Willouohvt. 

several  lands  and  grounds  of  the  said  Sir  J7.  WiUoughbyy 

in  the  parish   of  Marsh   Baldofij  accordingly,  as  the 

average  prices  of  wheat  and  barley  in  the  market  of 

the  city  of  Oxford  have  increased  or  diminished  during 

the  preceding  period  of  seven  years,  and  according  to 

the  apportionment  of  the   rent  charge  on  the  several 

lands  and  grounds  of  the  said  Sir  H.  W,  :^  every  rent 

charge  so  settled  to  continue  until  a  new  revision  shall 

have  been  made  in  manner  aforesaid,  &c. 

Sect  41  requires  the  commissioner  (appointed  by 
sect.  1)  to  set  out  and  allot  to  Sir  H.  Willoughly  such 
part  of  the  lands  to  be  divided  and  allotted  under  the 
act,  situate  in  Marsh  Baldon^  as  shall  in  his  judgment  be 
an  equivalent  for  the  glebe  lands  of  the  rectory  lying 
dispersed  in  the  common  fields  of  Marsh  and  Toot  Bal^ 
don^  and  for  the  rights  of  common,  appertaiiHing  to  the 
glebe,  in  the  lands  to  be  divided  and  allotted.  Sect.  42 
directs  the  commissioner  to  allot  to  Sir  H,  Willoughbt/, 
in  lieu  of  tithes  issuing  out  of  the  lands  to  be  divided 
and  allotted,  and  out  of  the  homesteads  &c.  and  other 
ancient  inclosures  in  Marsh  Baldon  and  Tooi  BaMon^ 
except  the  lands  of  Sir  //•  Willoughby^  and  the  glebe 
lands  of  the  rectory  of  Marsh  Baldon^  such  parcels  &c. 
of  the  lands  &c.  to  be  divided  and  allotted  under  the 
act  as  will  contain  or  be  equal  to  &c.  (stating  the  pro- 
portions) ;  such  allotments  to  be  taken  from  and  out  of 
the  shares  of  the  lands  to  be  divided  and  allotted,  be- 
longing to  the  parties  whose  lands  shall  be  exonerated 
from  tithe,  or  from  or  out  of  the  lands  to  be  allotted  to 


694  Q.  B.    EASTER  VACATION, 

Volume  IF,     them  respectively  in  lieu  of  their  rights  in  the  lands  to 
be  divided  under  the  act 


WiLLouoHiT        s^^,^^  53  enacts :   "  That  when  and  so  soon  as  the 
▼. 

WiLLouoHBT.  said  commissioner  shall  have  ascertained  the  respective 
rights  and  interests  of  the  said  proprietors  in  the  lands 
to  be  divided  and  allotted  by  virtue  of  this  act,  and 
also  the  respective  shares  and  proportions  by  him  pro- 
posed to  be  allotted  to  such  proprietors  respectively  in 
lieu  thereof,  the  said  commissioner  shall  hold  a  sitting 
at  some  convenient  time  and  place^  when  and  where  the 
proprietors  may  be  informed  of  such  allotments,  and 
see  the  same  set  out  and  delineated  upon  a  map  or 
plan  to  be  produced  for  their  inspection ;"  and,  if  any 
proprietor,  on  inspection,  shall  be  dissatisfied  with  the 
proposed  allotments,  the  commissioner  shall  receive 
complaints  &c.,  and  determine  the  same  &c 

Sect  69  enacts  that  the  awards  to  be  made  by  £.  G. 
Athaley^  or  his  successor,  respectively,  shall,  **  together 
with  such  maps  and  plans  and  references  thereto  as 
the  said  commissioner  shall  think  proper  to  annex  to 
his  award  (which  maps  or  plans  and  reference  shall 
be  deemed  part  thereof), "  be  delivered  to  the  clerk 
of  the  peace,  who  is  required  to  keep  them  among  the 
records  of  the  county,  so  that  recourse  may  be  had 
thereto  by  any  person  interested  &c. :  such  awards  (and 
'  such  copies  thereof  as  this  clause  specifies)  to  be  evi- 

dence of  the  matters  therein  contained,  &c. 

Defendant  pleaded,  fourthly,  as  follows. 

*'  That  the  said  lands  and  grounds,  upon  which  the 
said  rent  charge  was  so  charged  as  aforesaid,  before  and 
at  the  times  when  the  said  half-yearly  payments  and 
each  of  them  became  due,  as  in  the  declaration  men- 
tioned, and  from  thence,  to  wit  hitherto,  were  and  have 
been  and  are  in  the  possession  and  occupation  of  divers 
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persons  other  than  and. different  from  the  defendant;  QiteenU  Btndk. 

without  this,  that  the  defendant  was  possessed  of  the  ^ 

said  lands  and  grounds^  or  any  or  either  of  them,  or  any    Willooohw 
part  thereof,  at  the  times  when  the  said  half-yearly  pay-    Willouqbct. 
ments,  or  any  of  them,  became  due,  and  from  thence  to 
the  commencement  of  this  suit,  or  any  portion  of  such 
time  or  times,  in  manner  and  form "  &c.     Conclusion 
to  the  country. 

.Demurrer,  assigning  for  causes:  **  That  the  issue 
tendered  by  that  plea  is  immaterial :  that  the  defendant 
has  thereby  traversed  matter  not  alleged  in  or  neces- 
sarily to  be  implied  from  the  declaration;  that  the 
defendant  admits  by  his  plea  that,  at  the  times  the 
payments  became  due,  the  lands  and  grounds  upon 
which  the  rent  charge  was  charged  were  the  lands  and 
grounds  of  the  defendant ;  and,  if  the  traverse  was  in- 
tended to  be  a  denial  of  that  allegation,  then  that  alle- 
gation should  have  been  traversed  in  the  words  thereof. 
That  the  plea  improperly  concludes  to  the  country,  in- 
stead of  with  a  verification." 

Joinder  in  demurrer. 

The  plaintiff  stated  as  his  points  for  argument  those 
assigned  as  causes  of  demurrer.  The  points  for  ar« 
gument  stated  by  the  defendant  were :  ^^  That  the  ob- 
jections taken  to  the  fourth  plea  are  not  valid ;  that  it 
traverses  what  is  impliedly  stated  in  the  declaration ; 
and  that,  if  possession  is  not  so  stated,  the  declaration 
is  bad,  and  the  action  will  not  lie.  Also  tliat  there  is 
no  remedy  by  action  of  debt  on  the  award ;  and  that  the 
award  is  bad  in  consequence  of  not  particularizing  the 
lands  and  grounds  on  which  the  rent  charge  is  charged.** 

The  demurrer  was  argued  last  term  (a). 

(a)  May  2d.     Before  Lord  Denman  C.  J.,  Paiteton  and  fFUHami  Js. 
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Voiume  IK         Hugh  Hill  for  the  plaintiff.     The  real  questions  ar^ 

[ 1.  Whether  debt  lies  for  the  arrears  of  this  rent  charge 

WiLLooGHBT    g^  jf  g^^  whether  it  lies  against  an  owner,  not  beivij 
WiLLouoHBT.    occupier;    S.  Whether  the  award  is   bad  because    it 
does   not   particularize   the  lands  on  which  the  reot 
charge  is  to  be  imposed,  but  charges  it  in  one  entire 
sum  on  all  the  lands  of  the  defendant  in  Marsh  Baldau 
1.  Sect.  35  of  the  private  act  gives/*  such  and  the  lite 
powers  and  remedies  for  recovering "  arrears  **  as  by 
the  common  law  or  statute  are  given  to  landlords  for  the 
recovery  of  rent  when  in  arrear."     The  action  of  debt 
is  such  a  remedy.     It  may  be  said  that  this  charge  is  in 
the  nature  of  a  freehold  rent,  for  which,  at  common  lar, 
a  personal  action  would  not  lie  while  the  estate  of  fioee- 
hold  continued.     But  this  difficulty  no  longer  exists 
since  stat.  8  Ann.  c.  14*.  s.  4.,  which  empowers  *^  any  per- 
son or  persons,  having  any  rent  in  arrear  or  due  apon 
any  lease  or  demise  for  life  or  lives,  to  bring  an  actioti 
or  actions  of  debt  for  such  arrears  of  rent,  in  the  same 
manner  as  they  might  have  done,  in  case  such  rent  were 
due  and  reserved  upon  a  lease  for  years."     It  may  be 
contended  that  the   remedy  by   such    action   must  be 
founded  on  contract :  but  that  is  not  universally  so,  as, 
for  example,  where  the  right  to  the  action  of  debt  is 
founded  on  privity   of  estate,    and  in  other  instances 
referred  to  in  Com.  Dig.  Debt^  (A  1.),  (A  9.)-  Under  the 
latter  head  it  is  stated  that  **  debt  lies  upon  any  statute^ 
which  gives  advantage  to  another,  for  the  recovery  ofi^* 
as,  upon  the  stat.  32  H,  8.  1.,  for  money  devised  to  be 
paid  out  of  land : "  and  an  Anonymous  (a)  case  in  6  Moi* 
is  cited.    Holt  C.  J.  there  said  that,  "  wherever  a  ststflte 

(a)  G  Mod,  2G.     S,  C.  2  Salk.  415.,  as  Ewer  v.  Jones, 
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enacts  anything,  or  prohibits  anything,  for  the  advantage  QueerCi  Bench. 

of  any  person,  that  person  shall  have  remedy  to  recover [ 

the  advantage  given  him,  or  to  have  satisfaction  for  the  Willoughbt 
injury  done  him  contrary  to  law  by  the  same  statute;''  Willouohbt. 
**  and  the  action  "  (of  debt,  where  money  is  devised  out  of 
lands)  ^<  must  be  against  the  terre-tenant."  The  law  there 
laid  dowi^  is  recognized  in  JVelA  v.  Jiggs  (a),  Hopkins 
V.  Mayor,  Sfc.  ofSaoansea  (i),  and  Mayor,  Sfc.  of  Swansea 
V.  Hopkins  (in  error)  {c).  Full  effect  ought  to  be  given 
to  the  words  of  the  private  act,  ^*  such  and  the  like 
powers  and  remedies."  The  Tithe  Commutation  Act, 
6  &  7  fT.  4>.  c.  71.,  a  statute  in  pari  materift,  passed  in  the 
same  session  of  parliament,  gives  powers  {ss.  67,  81)  for 
enforcing  the  rent  charge  there  imposed,  but  expressly 
provides,  in  s.  67,  that  nothing  therein  contained  ^*  shall 
be  taken  to  render  any  person  whomsoever  personally 
liable  to  the  payment  of  any  such  rent  charge ; "  a 
strong  argument  to  shew  that,  in  the  present  act,  where 
no  such  proviso  appears,  the  same  restriction  was  not 
contemplated.  2.  As  to  the  person  against  whom  this 
action  lies,  the  only  case  which  has  been  found  at  all 
resembling  the  present  is  Neading  v.  Pearce  {d).  The 
judgment  of  Bayley  J.  {e)  there  is  in  favour  of  the  pre- 
sent action.  The  situation  of  parties  here  is  as  if  the 
rector  had  granted  a  lease  of  tithes  to  an  owner  of  the 
lands  held  by  Sir  H.  WiUoughby.  The  word  *'  terre- 
tenant  "  in  the  dictum  of  Holt  C.  J.,  before  cited,  does 
not  mean  a  mere  occupier.  Braiikwaite  v.  Skinner  (g) 
illustrates  this  subject;  and  the  judgments  there  delivered 

(a)  4  M.  i  S.  us.  119.  (6)  4  M,  ^  W,  6S1.  64a 

(c)  8  Af.  ^  r.  901.  (rf)  lB,SfC,  437. 

{e)  He  read  the  judgment,  pp.441,  442.,  from  **  I  think  this  it"  to 
'*  unoccupied.** 
(g)  5  M.i  W,  313. 

VOL.  IV.    N.  S.  Z  Z 
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Voiunu  IK     tend  to  shew  the  liability  of  an  owner  as  such.    '*  By 
1___  tenantSi  tenentes,  generally  is  meant  the  owners  of  the 


WiLLouQMBr  f^  simple,  and  by  occupiers,  those  who  come  in  under 
WfuovoBBT.  them ; "  note  (9)  to  Jeffreum  v.  Marion  (a),  citing  Fiixk. 
N.  B.  297  (127  B).  Debt  lies  upon  a  contract  in  law  as 
well  as  in  deed,  1  Omu  Dig.  Debt,  (A  1.);  ^Ufid  here  a 
statutable  contract  is  created  between  the  rector  and  the 
landowner.  The  provisions  of  the  private  act  point  out 
Sir  //.  Willoughby  as  the  person  who  was  intended  to 
be  and  ought  to  be  liable.  Sect.  SI  names  him  as  the 
party  whose  lands  are  to  be  charged ;  and  sect.  48  gives 
him  an  equivalent.^  The  declaration  alleges  that  the 
lands  charged  were  **  the  lands  and  grounds  of  the 
defendant : ''  and,  if  an  owner  is  liable  as  such,  the  plea 
that  he  was  not  in  possession  tenders  an  immaterial 
issue.  8.  The  arbitrator  was  not  obliged  to  particularize 
the  lands  and  grounds  subject  to  the  rent  charge. 
Sect  84  enacts  only  **  that  it  shall  be  lawful "  for  him 
to  apportion  the  rent  charge  and  lay  it  on  distinct 
parcels.  There  are  no  compulsory  expressions;  and 
th^  words  **  it  shall  be  lawful "  are  imperative  only 
where  public  duty  requires  the  thing  to  be  done; 
Bex  V.  Commissioners  of  the  FlockwoU  enclosure  (6), 
Begina  v.  St*  Saxriour^Sj  Southwark  (c). 

Ccnolingy  contra.  First,  the  award  is  bad,  because  the 
arbitrator  has  not  specified  the  lands  which  are  to  be 
charged.  If  the  owner  wished  to  sell  part  of  his  estate, 
he  could  not  say  whether  the  rent  charge  was  issuing 
out  of  that  or  any  other  portion.  The  rector  does  not 
know  where  to  distrain.    The  discretionary  power  of 

(a)  S  Wmt,  Sound.  9e.  (eth  ed.).  (b)  S  CkUL  Rtp,  S51. 

(c)  t  A,4[  E,  9S5. 
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tbe  referee  is,  on  this  point,  no  answer.    The  statute  Quemu  Btneh. 

is  in  tbe  nature  of  an  iiiclosure  act:  sects.  28,  41  and  1__ 

42  shew  this.  If  the  pres^it  award  were  good,  the  Willouoww 
referee  might  as  well  have  said  merely  that  there  should  WtLLovoimr. 
be  a  rent  charge.  IPatteson  J.  That  would  not  have 
shewn  whether  he  meant  the  rent  charge  to  be  dis- 
tributed or  not.  You  would  say  that,  although  he  had 
power  not  to  divide  the  rent  charge,  still  he  must  have 
set  out  the  lands  by  metes  and  bounds.]  The  act 
renders  it  necessary.  Sect.  80  shews  the  intention. 
IPatteson  J.  Could  the  referee  conclude  tbe  other  land- 
owners by  setting  out  metes  and  bounds  ?]  There 
might  be  a  difficulty  with  respect  to  them;  but  that  is  no 
answer,  the  more  especially  if  the  act  imposes  tbe  duty. 
Sect  36  also  proves  the  intention.  An  individual  claim- 
ing part  of  the  lands  through  Sir  H.  WiUoughby  could 
not  enforce  that  clausa  if  the  award  did  not  shew 
how  his  land  was  affected.  In  Warner  v.  Potchett  (a), 
where  part  of  a  prebendal  estate  under  lease  had  been 
sold  to  redeem  land  tax  on  the  whole,  under  stat  4>2G.S. 
c  116.  5.69.,  it  was  held  that  the  prebendary  could 
not  distrain  for  the  amount  of  such  redeemed  land  tax 
as  additional  rent,  under  sect.  88,  '*  until  after  the 
precise  quantity  of  land,  and  the  portion  of  the  reserved 
rent  to  be  sold,  were  ascertained,"  under  sect.  88.  In 
Johnson  v.  Wilson  {b)  an  award  for  the  dividing  of 
common  lands,  keeping  up  of  sea  walls,  and  other  pur- 
poses, was  held  altogether  void,  because  imperfect  in 
the  clauses  directing  the  partition.  It  is  true  that  the 
present  act  is  in  pari  materia  with  stat.  6  &  7  fT.  4. 
c,  71.,  but  sect.  55  of  that  act,  which  (together  with 

(a)  SB.^Ad,  9S1.  (6)   WiUn,  S48. 

z  z  2 
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Volume  IV.     sect  61)  Corresponds   with   sect,  5S  of  the   act    now 
184S.  .  ^ 
in  question,  clearly  shews  an  intention  that  the  lands 

iLi^uoHBT  ^^  j^  apportioned  should  be  precisely  ascertained 
Wau>oGiiiiT.  ^nd  identified.  {Hill  referred  to  sect.  69  of  the  local 
act  {a),)  The  maps  there  mentioned  are  only  such  as 
the  commissioner  ^*  shall  think  proper  '*  to  annex  to 
his  award :  and  those  would  probably  be  the  general 
maps  of  the  common  lands,  not  plans  of  the  particular 
allotments  in  question.  Secondly  and  thirdly,  an  action 
of  debt  does  not  lie  in  this  case  against  the  landowner ; 
at  least  in  that  character.  If  he  be  subject  to  the  action, 
it  can  only  be  because  the  lands  are  in  his  possession. 
fVeNf  V.  Jiggs  {b)  shews  that,  even  since  stat  8  Ann. 
c.  14>.,  debt  is  not  the  proper  remedy  for  a  charge  on 
freehold  lands,  while  the  estate  of  freehold  subsists  in 
the  defendant.  The  ordinary  remedy  for  recovering 
arrears  of  rent  charge  is  distress.  The  action  of  debt  is 
not  needed  here.  In  the  cases  under  statutes,  men- 
tioned in  Cam,  Dig.  Debt^  (A  I.),  there  would  be  no 
remedy  if  an  action  did  not  lie.  The  dictum  of 
Holt  C.  J.  in  the  Anonymous  (c)  case  has  not  been  ap- 
proved of  in  all  its  generality.  In  Braitkwaite  v. 
Skinner  {d)  a  qualified  construction  was  ^put  upon  it, 
which  is  consistent  with  the  effect  given  to  it  in  Hop'^ 
kins  V.  Mayovy  <Jr.  of  Swansea  (e),  and  Mayor^  Sfc.  of 


(a)  WXl  alto  mtntioned  tectt.  IS  and  14  of  that  act,  which  it  has  not 
baen  thought  ^necetiary  to  state  particularly ;  the  fint  enabling  the 
commiisioner  to  sotUe  disputes  between  persons  interested  in  the  lands, 
but  not  to  determine  the.  title  to  any  messuages,  lands  &c. ;  the  latter 
enabling  parties  dissatisStd  with  such  determination  to  try  their  rights  at 
law. 

(6)  4  Jf.  i-  ^.  US. 

(c)  6  Mod,  S6.    8.  C,  iSaik,  415.,  •>  Ewer  t.  Jonet. 

(d)  SM.^m  813.  (0  4  AT.  4^  fr.  6S1. 
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Swansea  v.  Hopkins  (a).     The  analogy  between  stat.  (hum't  B^nck. 

6  &  7  fF.  4f.  c.  71.  and  the  present  statute  is  in  the  de-  1__ 

fendant's  favour;  for  the  remedy  given  by  sects.  67  and  Wowugbw 
81  is  distress.  If  debt  lie^  and  the  defendant  be  WiLtoooHir. 
answerable  as  owner,  be  may  be  sued  for  arrears  which 
have  accrued  during  several  years  and  while  tenant^ 
were  in  possession.  In  Warner  v.  Potchett  {b)  the  lan- 
guage of  the  enactment  pointing  out  the  mode  of  re- 
covering arrears  of  rent  charge  was  like  that  used  here ; 
but  the  remedy  taken  was  by  distress.  The  same  ob- 
servations apply  to  Newling  v.  Pearse  (c).  The  words 
in  the  present  act,  sect.  SBy  are  *'  the  like  powers  and 
remedies  "  **  as  by  the  common  law  or  statute  are  given 
to  the  landlords  for  the  recovery  of  rent  when  in  arrear.*' 
But  that  must  be  taken  with  refer^ce  to  the  circum- 
stances. The  remedies  founded  on  express  contract,  of 
course,  do  not  Test  on  the  same  ground  with  those  here 
given,  and  cannot  apply.  As  to  the  analogy  which  may 
be  contemplated  to  the  landlord's  remedy  on  an  implied 
contract;  a  landlord 'could  not  bring  debt  for  use  and 
occupation  against  a  person  who  had  never  actually 
occupied;  Edge  v.  Strafford {d).  So  here,  if  the  pre- 
ceding argument  be  correct,  the  rector  could  not  bring 
debt  against  a  landowner  who  had  not  possession  at 
the  time.  And,  if  that  be  so,  the  plea  puts  a  material 
point  in  issue  when  it  denies  that  the  defendant  was 
possessed  of  the  lands  at  the  times  when  the  half-yearly 
payments  or  any  of  them  became  due,  and  from  thence 
to  the  commencement  of  this  suit.  The  dicta  of  Bayley 
and  Holroyd  Js.,  in  Nmling  v.  Pearse  (c),  shew  how  far, 

(a)  %M.  ^W.  901.  (6)  3  B.  if  Ad.  921. 

(c)  I  B.j;  a  437.  (d)  \Cro,  ffj,  391.  S.  C  1  Tyrv)h,  295. 

z  z  3 
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r^m0  IF.     in  an  analogous  case,  possession  was  considered  essential 
!_.  to  liability.     Sect  42,  which  was  relied  upon  as  giving 


WiLwooHiT    si^  ff  mUoiighby  an  equivalent  for  the  liabUity  which 
WiuouQHBT.    i^  ig  now  sought  to  throw  upon  him,  refers  only  to  the 

loss  which  he  sustains  in  respect  of  his  own  rights  to 

tithe. 

H.  HUlf  in  reply.  The  Court  will  not  intend  against 
this  award  that  the  lands  are  not  sufficiently  marked 
out  [Lord  Denman  C.J.  We  are  all  clearly  of 
opinion  that  the  act  does  not  require  the  award  to  set 
out  the  particular  lands.]  The  words  **  such  and  the 
like  powers  and  remedies  *'  must  be  construed  in  their 
usual  and  entire  sense :  one  ordinary  remedy  of  the  land- 
lord is  by  distress ;  l^ut  the  words  should  not  be  narrowed 
to  that  single  meaning.  The  decision  in  Braithwaite  v. 
Skinner  (a)  does  not  impeach  the  dictum  of  H(dt  C  J., 
but  shews  only  that  the  parties  there  made  defendants 
did  not  come  within  it.  The  present  act  does  not,  like 
the  Tithe  Commutation  Act,  preclude  any  action  against 
individuals ;  nor  does  it  direct  that  the  occupier  shall 
pay  the  rent  charge.  It  creates  a  statutable  privity 
between  the  rector  and  Sir  H.  Willoughby^  on  which 
this  action  is  well  grounded.  [^Patteson  J.  Sect  35 
gives  ^*  the  like  powers  and  remedies  '*  as  **  are  given 
to  landlords,**  but  does  not  give  them  against  any 
specified  person.  Lord  Denman  C.  J.  Would  the 
vendee  of  any  part  of  the  lands  be  liable  to  an  action 
for  arrears  of  this  rent  charge  ?]  The  inconvenience 
which  may  be  supposed  to  arise  from  a  division  of  the 
lands  by  sale  is  not  very  different  whether  the  remedy 

(a)  SM.i  IT.  313. 
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be  distress  or  action.    But  limiting  the  remedy  would   QumCiBtnek. 
make  a  material  difference  to  the  rector.  * 

WlL&OUOVBT 
▼• 

Lord  Denman  CS.J.  On  the  question  as  to  the  Willouobit, 
award,  my  opinion  is  clear,  Jcknson  v.  Wilson  (a)  does 
not  apply.  The  award  there  was  held  bad  because  it 
did  not  say  by  what  deeds  the  partition  should  be  com- 
pleted; therefore  the  parties  did  not  fully  obtain  the 
remedy  they  had  contemplated.  Here  the  lands  to  be 
charged  are  not  specially  marked  out;  but  it  is  assumed 
that  Sir  Henry  Willoughby*s  lands  may  be  ascertained  and 
fixed  with  the  charge ;  and  I  think  the  award  is  suf- 
ficient 

Patteson  J.  I  am  of  the  same  opinion.  In  Warner 
▼•  Potckett  (b)  the  objection  was,  not  that  particular 
lands  and  fields  had  not  been  marked  out,  but  that  the 
quantity  to  be  sold  was  not  ascertained  at  all. 

Williams  J.  concurred. 

On  the  other  points, 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  judgment 
This  was  an  action  of  debt  against  the  defendant  to 
recover  a  rent  in  lieu  of  tithes,  due  to  the  plaintiff,  and 
charged  upon  the  lands  of  the  defendant  by  the  award 
of  a  commissioner,  under  an  act  of  parliament  passed  in 
the  6  Si7  W.  4*.,  for  dividing  and  allotting  lands  in  the 
parishes  of  Marsh  Baldon  and  Toot  Baldon  in  the  county 
of  Oxford. 

(a)   Willet,  24S.  (6)  S  ^.  ^  Ad.  981. 

2  2   4* 
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Volume IV.         Two  questions  arise:   first,   whether  an  action   of 
[ debt  will  lie  at  all ;  secondly,  whether  the  commissioner 


WiLLouQHir  ^gg  bound  by  the  provisions  of  the  act  to  specify  in  his 
WiLLouoHBT.    award  the  lands  on  which  the  rent  was  to  be  charged. 

On  the  second  question  we  expressed  our  opinion 
in  the  course  of  the  argument.  The  act  provides  that 
the  rent  shall  be  charged  on  the  lands  of  the  defendant 
in  exoneration  of  all  other  lands  in  the  parish,  and 
gives  the  commissioner  power  to  apportion  that  rent  on 
the  various  lands  of  the  defendant;  but  it  does  not 
compel  him  to  do  so:  and,  as  he  has  not  thought  fit  to 
exercise  that  power,  it  was  quite  unnecessary  for  him  to 
specify  all  the  lands  of  the  defendant. 

The  first  question  depends  upon  the  construction  to 
be  put  on  the  dOth,  Slst  and  S5th  sections  of  the  act, 
which  are  as  follows.  [His  Lordship  then  read  them.] 
No  person  is  mentioned  by  whom  the  said  rent  charge 
shall  be  paid  and  payable.  No  remedy  is  given  for  the 
recovery  of  it  until  it  shall  be  behind  and  unpaid  by  the 
space  of  three  calendar  months ;  and  then  the  rector 
^^  shall  have  such  and  the  like  powers  and  remedies  for 
recovering  the  same,"  ^*  as  by  the  common  law  or  statute 
are  given  to  landlords  for  the  recovery  of  rent  when  in 
arrear.*'  No  demand  is  required  to  be  made  by  the 
rector  or  any  person  prior  to  his  having  recourse  to 
such  powers  and  remedies. 

The  rent  charge  in.  this  case  being  perpetual,  it  is 
conceded  that  no  action  of  debt  would  lie  for  the  re* 
covery  of  it,  according  to  the  case  of  Webb  v.  Jiggs  {a\ 
unless  it  be  given  by  the  d5th  section  of  the  act  in 
question. 

(a)  4M,  {•  S.  118. 
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It  cannot  be  denied  that  by  law  an  action  of  debt  for  (iueen*t  Bench. 
rent  will  lie  by  a  landlord  against  his  tenant     If,  there-  I 


fore,  this  act  had  stated  by  rvhom  the  rent  was  to  be  paid,  "^'^yo-" 
we  should  have  had  little  difficulty  in  saying  that  an  WiLLooGHir, 
action  of  debt  would  lie  for  it. 

In  the  case  of  Newling  v.  Pearce  {a\  where  a  question 
arose  respecting  a  similar  rent  charge,  though  not  the 
same  question  as  the  present,  the  act  of  parliament 
expressly  provided  that  the  rent  charge  should  be  paid 
by  the  occupier  of  the  land  charged. 

The  cases  in  the  Court  of  Exchequer,  which  were 
cited,  turned  on  the  Statute  of  wills,  and  have  no  bearing 
upon  the  present  question. 

It  was  argued  that  the*statute  respecting  commutation 
of  tithes,  6  &  7  fV.  4f.  c.  71.,  which  was  passed  in  the 
same  session  as  the  act  in  question,  is  in  pari  materifi, 
and  may  assist  in  the  construction  of  this  act.  That 
act  expressly  excludes  personal  liability  of  any  one,  but 
this  act  does  not ;  and  therefore  it  was  argued  that  it 
includes  personal  liability,  and  gives  an  action  of  debt. ' 
We  do  not  think  this  argument  entitled  to  any  weight 
whatever.  The  act  in  question  is  in  effect  a  par- 
liamentary contract,  and  must  speak  for  itself.  Besides, 
the  Tithe  Commutation  Act  does  contain  provisions  as 
to  the  person  who  is  to  pay  the  rent  charge,  and  re- 
quires notice  (i)  to  be  left  at  the  residence  of  the  tenant 
in  possession  before  any  distress  be  made. 

It  was  argued  also  that  compensation  is  given  to  the 
defendant  by  the  act  for  the  burthen  thrown  upon  his 
lands  in  exoneration  of  those  of  other  persons.  This 
is  perfectly  true,  and  arises  out  of  an  arrangement  be- 

(a)  I  B,  J:  C.  437.  (6)  Sect  81. 
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FOume  IK     tween  him  and  them ;  but  it  affords  no  argument  what- 

! ever  as  to  the  mode  in  which  it  is  intended  that  the 

WiLLooGHiT  pjctor  should  enforce  his  rent  charge. 
WuLouQHBT  The  powers  and  remedies  given  to  the  rector  arc 
^'  such  and  the  like  "  as  landlords  have  (again  omitting 
to  say  against  whom)  for  the  recovery  of  rent  when  in 
arrear.  Now  the  remedy  by  action  of  debt  which  a 
landlord  has  is  against  the  occupier ;  if,  therefore^  this 
act  of  parliament  intended  to  give  the  rector  an  action  of 
debt  at  all,  we  think  it  must  be  against  the  occupier ;  but 
we  by  no  means  lay  it  down  that  such  is  the  meaning 
of  the  act.  The  declaration  in  this  case  does  not  atate 
the  defendant  to  be  in  possession  of  or  the  occupier 
of  the  lands  charged ;  it  st&tes  only  that  the  lands 
charged  are  the  lands  of  the  defendant. 

We  think  at  all  events  that  lan  action  of  debt  will  not 
lie  against  the  defendant,  for  that  reason. 

We  should  also  observe  that,  if  the  words  just  stated 
from  the  declaration  involve  the  proposition  that  the 
defendant  is  in  possession  of  the  lands,  there  is  a  plea 
expressly  denying  that  he  is  so  possessed,  to  which  the 
plaintiff  has  demurred;  therefore,  if  we  are  right  in 
holding  that  the  action  of  debt,  if  maintainable  at  all, 
must  be  brought  against  the  person  in  possession,  the 
defendant  would  he  entitled  to  our  judgment  on  that 
demurrer,  as  he  is  upon  the  declaration  if  no  action  of 
debt  can  be  maintained  against  any  one. 

Judgment  for  defendant. 


VI.  VICTORIA.  ^07 

QMeenU  JlfiicA. 
184>S. 


Blanchenay  against  Burt,  Hodgson  and       wedn€$dajf, 

Burton. 

TRESPASS  for  assault  and  false  imprisonment  ^  T"'  ^fex- 

ecution  ttsuwl 

Pleas,  by  Hodgson  and  Burton^  that  A<rf  recovered  on  a  judgment 
judgment  against  plaintiff  in  the  Court  of  Queen's  Bench  year  old  with. 
in  an  action  upon  promises,  and  that  Hodgson  and  ^t  lOMoiuteij* 
Burton,  as  attorneys  for  Burt^  for  having  execution  of  ]^i^JJjfy  .^^ 
the  judgment,  sued  out  a  ca.  sa.  against  plaintiff,  and  *^^V?^"*Jlf 
delivered  it  to  G.  and  F.,  then  beinir  sheriff  of  Mid-  writ  Um  jut- 

°  tificationto 

dleseXf   who  arrested  plaintiff  under  the  writ,  as  they  parties  sued  in 

tretpan  for 

lawfully  &c ;  which  are  the  alleged  trespasses  &c    Ve«  causing  it  to 

.^     ^-  be  executed. 

nfication. 

Replication :  that  the  writ  of  ca.  sa.  **  was  and  is 
void,  irregular  and  of  no  efiect "  in  this,  to  wit  that  it 
did  not  issue  within  a  year  and  a  day  after  the  judg- 
ment, but  after  a  longer  lapse  of  time,  to  wit  &c. ;  that 
the  ca.  sa.  was  the  first  writ  of  execution  issued  on  the 
judgment ;  and  that  execution  of  the  said  judgment  was 
not  hindered  or  prevented  by  writ  of  error,  injunction, 
cesset  executio,  agreement  or  any  other  matter  &c. ; 
and  that  the  judgment  ought  to  have  been  revived  by 
sci.  fa.  before  execution.     Verification. 

Rejoinder.  That  the  ca.  sa.,  at  the  time  when  &c, 
was  in  full  force,  and  was  not  then  or  at  any  other  time 
reversed,  annulled  or  set  aside.     Verification. 

Demurrer,  assigning  for  causes  that  the  rejoinder 
does  not  confess  and  avoid  or  traverse  the  allegation 
that  the  ca.  sa.  was  void,  irregular  and  of  no  effect, 
but  has  introduced  and  attempted  to  put  in  issue  mat- 
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Voiume  IF.     ters  of  fact  not  alleged  nor  necessary  to  be  alleged,  that 

184S« 
_^ is  to  say  that  the  said  writ  of  ca,  sa.»  at  the  said  time 

Blakchinat    when  &c.,  was  in  full  force,  and  was  not  then  or  at  any 

BuKT.        other  time  reversed,  annulled   or  set  aside;   and  for 

that,  if  the  said  writ  of  ca«  sa.  was  void,  it  was  of  no 

effect,  although   not  set  aside;  and  that  the  said  re- 

joinder  is  no  answer  to  the  said  replication  to  the  said 

second  plea,  but  is  evasive  and  argumentative ;  and  for 

that  it  is  not  alleged  or  averred  in  the  said  rejoinder 

that  the  said  writ  of  ca.  sa.  was  in  force  at  the  time  of 

the  pleading  of  the  pleas  or  the  said  rejoinder  of  the 

said  R.  Hodgson  and  T.  S.  Burton^  but  merely  that  it 

was  in  force  at  the  said  time  when  &c.     Joinder  in 

demurrer. 

Burt's  plea  corresponded  with  those  of  the  other  de- 
fendants, and  led  to  a  similar  replication,  rejoinder,  de- 
murrer, and  joinder. 

The  demurrers  were  argued  in  last  Easier  term  (a). 

jPry,  for  the  plaintiff.  The  ca.  sa.,  having  issued 
more  than  a  year  afler  judgment,  was  absolutely  void, 
the  judgment  not  having  been  revived;  Mortimer  v. 
Piggott{b\  recognised  as  an  authority  in  Fiiewood  v. 
Clement  (c),  and  supported,  in  principle,  by  Dickinson 
V.  El/re  {d)  and  Goodtitle  dem.  Murrell  v.  Badtitle  (e)j  in 
both  of  which  cases  it  was  cited. 

(a)  Mmf  2d.     Before  Lord  Denman  C.  J.,  Palteton  and  fFUlianuJ*. 

(6)  2Dowl,  P.  C.  615.  (c)  6  Dowf.  P.  C.  508. 

{d)  7  Dowt.  P.  C.  7S1.  Argued  and  decided.  May  27th,  1839,  before 
Lord  Denman  C.  J.y  Liitledale,  PatUson  and  Williams  Js.  B,  Andrttot^ 
for  the  pUintiff ;  PUUt  and  Peacock ^  for  tlie  defendants.  The  circum- 
stances ander  which  the  question  arose  as  to  the  proceeding  there  held  to 
be  a  nullity  (entry  of  a  judgment  under  the  Interpleader  Act,  1  & 
2  fT.  4.  c.  58.  s.  7.)»  are  immaterial  to  the  present  report. 

(tf)  9Z>oto/.  P.  a  1009. 
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HogginSi  contrJu     The  writ  was  voidable  only,  and   Queen's  Bench, 

is  a  good  justification  till  the  execution  is  set  aside;  ' 

Patrick  V.  Johnson  (a),    Haa>ard  v.  Pitt  (i),   note  (1)     Blanchmat 
to  Jeffreson  v.  Motion  {c\     In  Goodtitle  dem.  MurreU  v.         Boet. 
Badiitle  (d)  the  party  contesting  the  execution  proceeded 
by  motion  to  set  it  aside :  and  the  fault  complained  of   * 
was  considered  to  be  an  error  in  essentials,  not  a  mere 
irregularity.     In  Mortimer  v.  Piggoit  {e)y  as  reported 
in  4  Adolphm  and  Ellis,  the  decision  is  put  upon  the 
ground  that  the  party  applying  was  in  custody  in  exe- 
cution, not  that  the  proceeding  without  sci.  fa.  was  a 
nullity.     [Lord  Denman  C.  J.  It  was  put  on  that  ground 
also.]     In  2  Tidd^  1129.  (9th  ed.),  a  ca.  sa«  issued  after 
the  year,  without  a  sci.  fa.,  is  said  (on  the  authority  of 
Cholmondeley  v.  Beating (g) )  to  be  "  merely  irregular;'' 
and  Bayley  J.  cites  the  passage  as  a  correct  statement  of 
the  law  in  Sandon  v.  Proctor  {h). 

Fn/y  in  reply.  The  decision  in  Patrick  v.  Johnson  (a) 
may  be  accounted  for,  as  to  some  of  the  defendants,  on 
the  principle  that  bailiffs  are  not  bound  to  examine  the 
writ  which  they  execute ;  Countess  of  Rutland's  Case  (i). 
[Lord  Detiman  C.  J.  In  2  Archb.  Prac.  p.  819.  note  (/), 
7th  ed.,  Mortimer  v.  Piggott  {e)  is  referred  to,  and  it  is 
observed  that  neither  Patrick'  v.  Johnson  (a)  nor  Shirley 
V.  Height  {k)  was  cited.] 

Cur.  adv.  vult. 

(a)  3  Lev,  403.  (6)  ]  Sdlk.  261. 

(c)  2  Wnu,  Sound,  6a,^  See  ib,  note  (6),  6th  ed. 

(d)  9  DowL  P.  C,  1009.  (e)  4  A,  ^  E,  363.  note  (d> 
ig)  2  Ld,  Ray,  1096.  (A)  7  B.  j;  C  SOa  804. 
(i)  6  Rep,  52  b,  54  a. 

(it)  2  Salk,  700.    S,C,2Ld.  'Ray.  775. 
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Vtktme  IV.         Lopd  DcNM AN  C  J.  DOW  deliTered  the  judinDeol  of 
the  Coait. 


▼. 


After  having  shortly  stated  the  pleadings,  and,  Jn 

Bon.        particular,  the  objection,  raised  by  the  replicatioii,  that 

the  ca.  sa.  was  absdutely  Toid,  having  issued  on  a  foAf- 

ment  more  than  a  year  old  without  a  sd.  fk,  his  Lord- 

ship  said : 

The  plaintiff  argues  that  it  is  absolutely  void  for 
this  fault,  relying  on  the  language  of  this  Court  in 
Mortimer  v.  Piggeit  («),  in  which  it  was  so  decided. 
That  case,  however,  did  not  require  the  doctrine  now 
called  in  question ;  and  is  actually  reported  in  4  Add^ 
pkus  and  EUis  (b)  without  its  being  laid  down.  We 
are  now  required  to  reconsider  it,  and  are  satisfied  that 
it  is  in  that  respect  erroneous.  The  defect  amounts 
to  an  irregularly,  of  which  the  opposite  party  might 
take  advantage  by  writ  of  error;  or,  on  application  to 
the  Court,  the  writ  of  ca.  sa.  might  be  set  aside ;  but  it 
is  not  a  mere  nullity.  Patrick  v.  Johtison  (c)  and  Ham-^ 
ard  V.  Pitt  {d)^  which  were  not  adverted  to  in  Mortimer 
V.  Piggott  {a)  (i),  are  precisely  in  point. 

The  defendants  are  therefore  entitled  to  succeed  in 
their  demurrer. 

Judgment  for  defendants. 

(a)  S  DewL  P.  C  615.  (6)  4  A.  4:  E.  363.  note  (tf). 

(c)  S  Lev,  403.  (d)  1  Salk,  S61. 
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Qu§en*s  Bench. 
1848. 


The  Queen  against  The  Inhabitants  of  Pixley,    Z^^nS,' 

ON  appeal  against  the  after  mentioned  order  o( Robert  When  a  lunatic 
pauper  has  been 

Bransby  Cooper  and  Thomas  Barmck  Uoyd  Baker^  conEned  in  a 
Esquires^  justices  of  the  county  of  Gloucester^  in  the  by"oiSLr'of"wo 
matter  of  Mary  Boulter^  a  pauper  lunatic,  the  sessions  ^^^^^"4^ '^ 
confirmed   the  order,    subject  to  the  opinion  of  this  ^^-  *•  ^Jv  ***• 
Court  on  the  foltowing  case.  i*^  *•»«"  *">- 

^  known,  but  tiie 

On  the  4th  May  1 840  the  said  Mary  Boulter^  being  settlement  is 

t^   wwr  afterwards 

a  pauper  then  chargeable  to  the  hamlet  of  Wotion,  m  asceruined, 
the  county  of  Gloucester^  and  lunatic,  was  duly  con-  made  upon  the 
▼eyed  by  virtue  of  a  warrant  or  order  of  two  justices  ^^^^^^n- 
of  the  said  county  to  the  Gloucester  General  County  Sil^t^^in-'^ 
Lunatic  Asylum.      On  21st  June  1841  the  following  ^^"'^ir* 
order   was   duly   served    on   the    churchwardens  and  whether  the 

treasurer  of  the 

overseers  of  the  poor  of  the  parish  of  PixUyj  Here*  county  is  the  ^ 

person  to  whom 
fordshire.  the  order  should 

"  Gloucestershire  to  wit.  To  the  churchwardens  and  ^^^  ^9*7- 
overseers  of  the  poor  of  the  parish  of  Ptjcley  in  the  n,atan  order 
county  of  Hereford.      Whereas,  by  a  warrant  bearing  ^^^^^^nff^ 

J  •/  ^      J  o   payment  to 

date  the  4th  day  of  May  1840,  under  the  hands  and  Wmisnotsut- 

•^  tained  on 

seals  of   the  Rev.  Charles  Crawley  and  James  JVintle  appeal,  if  it  be 

not  proved  that 

Esquire,  being  two  of  her  Majesty's  justices  of  the  peace  the  treasurer 

incurred  such 
charges  **  by 
order  of  two  justices  to  him  directed  for  that  purpose,**  according  to  sect.  41. 
This  objection,  however,  is  not  properly  raised  by  a  notice  of  grounds  of  appeal,  under 
sect  60,  stating  other  causes  particularly,  but  nothing  applicable  to  this  except  that  *<  the 
aaid  order  has  not  been  made  in  conformity  with  the  provisions  of  stat  9  (?.  4.  c.  40.*' 

Two  justices  may  make  an  order  under  sect.  42,  as  in  a  case  where  the  legal  settleikient 
**  has  not  been  ascertained,**  though  a  previous  order  has  been  made  by  other  justices, 
adjudicating  on  the  settlement,  if  such  order  has  been  quashed  on  appeal. 
Although  it  was  quashed  <*  for  want  of  form  but  not  upon  the  merits.** 
Under  sect  43,  justices  of  a  county  may  make  an  order  on  the  overseers  of  a  parish 
situate  in  another  county,  though  the  latter  does  not  contribute  to  the  maintenance  of  the 
county  lunatic  asylum. 
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Fobume  IK  of  and  for  the  county  of  Gloucester,  directed  to  the  over- 
1843. 
'___  seers  of  the  poor  of  the  hamlet  of  Wotton  in  the  countj 


The  QuKv     Qf  Gloucester^  after  reciting  that  it  appeared  to  them, 
Thtlniidbit-    and  having  called  to  their  assistance  Samuel  Hitch  a 

ants  of  ° 

PixuET.       surgeon,   that  Mary    Boulter  of  Gloucester   aforesaid, 
chargeable  to  the  said  hamlet  of  Wotton  in  "  &&,  *^  was 
a  lunatic,  they  required  the  said  overseers  of  the  said 
hamlet  of  Wotton  to  convey  the  said  Mary  Boulter  to 
the  Gloucester  General  Lunatic  Asylum  established  at 
Wotton,  near  the  city,  but  in  the  county,  of  Gloucester 
and  whereas,  in  pursuance  of  an  act "  &d  (9  G.  4.  r.  40.)f 
*<  we,  Charles  Crawley  and  James  Wintle^    being   two 
justices  of  the  peace  of  and   for  the  said  county  of 
Glowcester^  have  made  inquiry  into   the  place  of  last 
legal  settlement  of  the  said  Af.  B.j  and  we  do  adjudge 
the  same  to  be  in  the  parish  o{ Pixley,  in  the  county" 
&C. :   ^^  And  whereas  the  said  M.  B.  hath  been    con- 
veyed to  the    said  county   lunatic   asylum   under  the 
said  recited  warrant :  Now,  therefore,  we  the  said  jus- 
tices, in  pursuance  of  the  said  recited  act  of  parliament, 
do  hereby  order   the   overseers  of  the  said  parish  of 
Pixley  to  pay  to  the  superintendent  of  the  Gloucester 
Asylum  the  sum  of  30/.,  now  due,  being  the  reasonable 
charges  of  maintenance,  medicine,  clothing  and  care  of 
the   said   M.  B.^  incurred   in   the   said   asylum  within 
twelve  calendar  months  previous  to  the  date   hereof, 
such   charges  having  been  proved  te  our  satisfaction. 
Given  under  our  hands  and  seals,  this  19th  day  oi  April 
1841. 

Charles  Crawley  (l.  s.) 
James  Wintle  (l.  s.)'* 
And  at  the  same  time  there  was  duly  served  on  the 
churchwardens  and  overseers  of  the  poor  of  the  said 
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1848. 


The  Quiiv 

V. 

The  Inhabit- 

ants  of 

Pixur. 


parish  of  Pixley  a  second  order,  bearing  the  same  date,   (l*knrit  Benek, 
which  order  is  as  follows. 

<^  County  of  Gloucester  to  wit.  To  the  churchwar- 
dens "  8cc.  "  of  the  parish  otPixley^  in  "  &c.  "  Whereas 
we,  the  Rev.  C  Crawley,  Clerk,  and  J.  Winile^  Esquire, 
two  of  her  Majesty's  justices  "  &c.  ^*  acting  in  and  for 
the  county  of  Gloucester^  by  virtue  of  the  powers  vested 
in  us  by  an  act"  &c.,  ^*  have  issued  our  warrant  for  the 
conveyance  of  Mary  Boulter^  a  lunatic,  belonging  to  the 
parish  oi  Pixley,  to  the  General  Lunatic  Asylum  near 
Gloucester:  These  are  therefore  to  require  you,  the 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish,  to  pay  to  the  treasurer  or  the  superintendent  of 
the  said  asylum  the  sum  of  125.  per  week,  or  such  other 
weekly  sum  as  shall  from  time  to  time  be  fixed  upon  by 
the  visiting  justices  of  the  said  asylum  as  a  fit  rate  for 
the  maintenance,  medicine  and  care  of  the  said  M.  B. 
Given*'  &c.,  "  this  19th  day  oi  April  1841.*' 

<<  Charles  Craaoley.  (l.  s.) 
«  James  WintU.  (l.  s.)'* 

Against  the  former  of  the  two  last  mentioned  orders 
the  churchwardens  and  overseers  of  the  poor  of  Piir/^ 
appealed:  and,  at  the  AffcAa^/mos  general  quarter  sessions 
of  the  peace,  held  on  the  20th  day  of  October  1841,  for 
the  said  county  of  Gloucester,  the  Court  quashed  the 
said  order,  for  want  of  form  but  not  upon  the  merits. 
The  second  of  the  two  last  mentioned  orders  was  not 
appealed  against  On  28th  October  1841  the  following 
order  was  made  by  two  justices  of  the  peace  for  the 
county  of  Gloucester. 

"  Gloucestershire  to  wit  Whereas,  on  the  4th  day 
of  May  A.D.  1840,  at  the  hamlet  of  Wotton,  in"  &c., 
<<  Mary  Boulter,  a  poor  person  wandering  in  and  charge- 
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The  InbabiU 
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Pjiut. 


able  to  the  said  hamlet  of  Wottouj  in"  &c^  ^^  and  who 
was  then  deemed  to  be  insane  and  lunatic,  was  brought 
before  the  Rev.  C  Crawley  and  J.  fVitUle^  Elsquire^  two 
of  her  Majesty's  justices  of  the  peace  acting  in  and  for 
the  county  of  Gloucester^  pursuant  to  the  provisions  of 
the  statute  in  such  case ''  &c. :  ^<  And  whereas  the  said 
justices  did  then  and  there  call  to  their  assistance  one 
5.  Hifchf  a  surgeon,  at  the  charge  of  the  said  hamlet: 
and  whereas,  upon  view  and  examination  of  the  said 
M.  B.,  and  from  other  proof  then  and  there  duly  made 
before  the  said  justices,  the  said  justices  were  satisfied 
that  the  said  Af.  B.  was  insane  and  lunatic,  and  chai|;e- 
able  to  the  said  hamlet:  and  whereas  the  said  justices 
did  thereupon  then  and  there  make  inquiry  into  the 
place  of  the  last  l^;al  settlement  of  the  said  M.  A,  but 
were  then  unable  to  ascertain  the  settlement  of  the  said 
M.  B.:   and  whereas   the   said  setdement   hath    not 
hitherto  been  ascertained:  and  whereas  the  said  justices 
did  then  and  there  make  a  certain  warrant  or  order 
under  their  hands  and  seals,  directed  to  the  overseers  of 
the  poor  of  the  said  hamlet,  whereby,  after  reciting  that 
it  appeared  to  the  said  justices,  having  called  to  their 
assistance  &  Hitch^  a  surgeon,  that  M,  J?.,  chargeable 
to  the  said  hamlet,  was  lunatic,  the  said  overseers  were 
required  to  cause  the  said  M.  B.  to  be  conveyed  to  the 
Gloucester  General  County  Lunatic  Asylum  at  Wottouj 
in  the  said  county  of  Gloucester :  and  whereas  it  appears 
to  us,  R.  B.  Cooper  and  T.  B.  L.  Baker^  Esquires,  two 
of  her  Majesty's  justices"  &c.,  ^*  acting  in  and  for  the 
said  county  of  Gloucester^  within  which  the  said  asylum 
is  situate,  that  the  said  M*  B.  was  duly  conveyed  on  the 
day  and  year  aforesaid  to  the  said  asylum,  and  from 
thence  hitherto  hath  been  and  still  is  confined  thereinf 
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under  and  by  Virtue  of  the  said  warrant  or  order :  and  Queen^t  Bench. 

whereas  it  has  been  duly  proved  upon  oath,  to  the  satis-  [__ 

faction  of  us  the  said  last  mentioned  justices,  that  the  '^^®  Quuir 
reasonable  charges  for  the  maintenance,  medicine,  cloth-  Tbe  Inhftbit- 
ing  and  care  of  the  said  M»  fi.,  incurred  within  twelve  Pizlit. 
calendar  months  previous'  to  the  date  hereof,  and 
amounting  to  the  sum  of  23/.  8&,  have  been  satisfied 
and  paid  out  of  the  county  rates  of  the  said  county  of 
Gloucester  by  the  treasurer  of  the  said  county  of 
Gloucester,  within  which  the  said  M*  B.  was  found,  in 
pursuance  of  the  provisions  of  the  statute  in  such  case'' 
&C. :  ^*  And  whereas  satis&ctory  evidence  has  now  been 
obtained  as  to  the  settlement  of  the  said  Af.  B. :  Now 
we  the  said  last  mentioned  justices,  upon  due  proof 
made  of  the  said  settlement,  as  well  upon  the  examin- 
ation of  William  Boulter^  the  husband  of  the  said  M*  B., 
upon  oath,  as  otherwise,  and  likewise  upon  due  proof 
and  examination  of  the  premises,  do  adjudge  the  same 
to  be  true,  and  that  the  last  legal  settlement  of  the  said 
3f.  B.  is  in  the  parish  o(  Pial^,  in"  &c;  *^  and  we  the 
same  last  mentioned  justices  do  hereby  at  the  same  time 
order  you  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  of  Pixley  to  repay  to  the  said  trea- 
surer of  the  said  county  of  Gloucester  the  said  sum  of 
23/.  85.,  so  by  him  paid  out  of  the  said  county  rates  of 
the  said  county  of  Gloucester  as  aforesaid,  for  the  main- 
tenance" &c«  **  of  the  said  M.  B^  and  incurred  within 
twelve  calendar  months  previous  to  the  date  hereof, 
and  which  said  charges  have  been  proved  upon  oath  to 
the  satisfaction  of  us  the  said  last  mentioned  justices, 
and  which  we  the  same  justices  do  hereby  adjudge  to 
be  the  reasonable  charges  for  the  maintenance"'  &c 
<*  of  the  said  M.  B.  within  the  said  period  of  twelve 
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Foiume  rr.     calendar  months  preyious"  &c. :  ^<  And  we  the  same  jus- 

184S. 
*____  tices  do  hereby  at  the  same  time  further  order  you  the 


ITbe  QoEiir  g^jj  churchwardens  and  overseers  of  the  poor  of  the  said 
Th«  Inhabit-  parish  of  PtxUjf  to  pay  the  treasurer  of  the  said  asylum 
PizLtr.  for  the  future  maintenance  ^  &c.  ^^  of  the  said  M»  B. 
the  sum  of  9s.,  weekly  and  every  week,  until  tlie  said 
M.  B.  shall  be  removed  from  the  said  asylum,  or  die 
therein,  or  until  the  said  weekly  sum  of  9s.  sball  be 
altered  by  the  visitors  of  the  said  asylum  or  otherwise 
under  the  provisions  of  the  statute  in  such  case  ^  &c^ 
<*  and  which  said  weekly  sum  of  9s*  is  the  sum  now 
fixed  by  the  visitors  under  the  provisions  of  the  said 
statute  for  the  maintenance,  medicine,  care  and  cloth- 
ing of  pauper  lunatics  in  the  said  asylum.  Given  "  &c^ 
<*  this  28th  day  of  October  1841. 

JR.  jB.  Cooper,  (l.8.) 
T.  B.  L.  Baker,  (us.)*' 
The  said  order  was  duly  served  on  the  churchwardens 
and  overseers  of  the  said  parish  of  Pixley  ;  and  on  22d 
November  1841  the  appellants  delivered  to  the  respond- 
ents a  notice,  and  statement  of  the  grounds,  of  appeal. 
The  grounds  were:  ^*  1.  Because  the  place  of  the  legal 
settlement  of  the  said  M.  Boulter  is  not  in  the  said 
parish  o(  Pixley;**  ^*2.  Because  the  place  of  the  legal 
settlement  of  the  said  M.  B.  is  in  the  parish  of  Hillf  in 
the  county  of  Gloucester ;  S.  Because  the  said  order 
has  not  been  made  in  conformity  with  the  provisions  of 
Stat.  9  G.  4.  c.  40. ;  4.  Because  the  said  order  has  been 
made  by  two  of  her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  county  of  Gloucester^  on  the  over- 
seers of  the  parish  of  Pixley^  in  the  county  of  Hereford; 
5.  Because  it  appears  by  the  said  order  that  you  the  said 
justices  did  inquire  as  to  the  last  legal  place  of  settle- 
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ment  of  the  said  M.  B.^  and  did  adjudicate  the  last  legal  QuiteenU  Benek. 

place  of  settlement  of  the  said  M.  jB«  to  be  in  the  said  . * 

parish  o^PixUy  on  the  28th  day  of  Oct(Aer  1841,  and  did     '^*  J^""" 
thereupon   make  the  said  order  for  the  payment  of    The  Inhabit- 
23/.  85.  for  the  maintenance"  &c.   **of  the  said  M*       Pizlbt. 
Boulter  incurred  within  twelve  calendar  months  pre- 
ceding the  said  28th  day  of  October  1841 ;  whereas  the 
last  legal  place  of  settlement  of  the  said  M.  B.  was 
ascertained  by  inquiry  of  the  Rev.  C.  Cratdey  and  J. 
Wintle^  Esq.,  justices  acting  in  and  for  the  county  of 
Gloucester^  on  the  4th  day  of  May  1840,  and  an  adjudi* 
cation  made  thereon  accordingly;  6.  Because  the  sum 
of  23/.  85.,  directed  to  be  paid  by  the  said  order,  is 
illegal,  unjust  and  excessive,  so  far  as  relates  to  the  said 
parish  of  Pixley :  And  also  because  the  said  order  is  in 
other  respects  informal,  illegal  and  inconclusive.   Dated 
this  20th  day  o(  November  1841." 

(Signed  by  the  churchwarden  and  overseers.) 
The  Gloucester  General  County  Lunatic  Asylum  is 
situate  in  the  hamlet  of  fVotton,  in  the  county  of 
Gloucester.  The  pauper  M,  Boulter  is  legally  setded  in 
the  said  parish  of  Pixley.  The  said  parish  of  PixUy  ia 
in  the  county  of  Hereford.  The  county  of  Hereford 
does  not  joindy  maintain  the  Gloucester  General  County 
Lunatic  Asylum.  The  said  R.  B.  Cooper  and  T.  B.  L. 
Baker  are  justices  of  the  peace  acting  in  and  for  the 
county  of  Gloucester^  and  are  not  justices  for  the  county 
of  Hereford. 

On  the  hearing  of  the  said  appeal,  the  appellants  con- 
tended, 1.  That,  under  stat.  9  G.4.  c.40.,  two  justices 
for  the  county  of  Gloucester  had  no  jurisdiction  to  make 
the  said  order  upon  the  said  parish  of  Pixley^  inasmuch 
as  the  said  parish  was  not  within  the  county  of  Ghur 
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1843. 


2.  That  the  settlement  of  M.  B.  had  been  ascertained  by 

TheQuiEN     the  order  of  19th  4prf7  1841,  and  therefore   the  said 

The  Inhabit-    last  mentioned  justices  had  not  jurisdiction  to  ioquire 

PixLir.       into  the  said  settlement  and  make  the  said  order  of  the 

Wih  of  October  1841. 

The  respondents  contended:  l.That  the  last  men* 
tioned  justices  had  jurisdiction  to  make  the  order  of 
28th  October  1841  on  the  parish  of  Piepley,  although 
not  in  the  county  of  Gloucester,  or  in  any  coun^  jointly 
maintaining  the  asylum ;  2.  That,  as  the  order  of  19th 
April  1841  had  been  quashed  on  appeal,  it  was  the 
same  as  if  no  such  order  had  ever  been  made*  S.  That, 
under  the  notice  of  appeal,  the  appellants  were  not  at 
liberty  to  raise  the  second  point* 

llie  questions  for  the  opinion  of  this  Court  were:  1. 
Whether  the  said  /?•  B.  Cooper  and  T.  B.  L*  Baier,  wo 
being  such  justices  as  aforesaid,  had  jurisdiction  and 
authority  to  make  the  said  order,  bearing  date  28th 
October  1841,  upon  the  churchwardens  and  overseers 
of  PixUy  r  2.  Whether  the  said  R.  B.  Cooper  and  T,  JB, 
Zr.  Baker  were  precluded  by  the  said  order  of  19th 
April  1841  from  making  the  said  order  of  28th  October 
1841.  If  the  Court  should  be  of  opinion  with  the  ap* 
pellants  on  either  of  the  said  questions,  the  order  of  ses- 
sions was  to  be  quashed ;  otherwise  confirmed. 

The  case  was  argued  in  Michaelmas  term,  1842  {a). 

Greaves  and  FraticiUonj  in  support  of  the  order  of 
sessions.  First)  the  two  justices  for  Gloucestershire  had 
power  to  ascertain  the  settlement  of  a  pauper  lunatic, 

(a)  November  ]6Ui.     Before  Lord  Denman  C.  J.,  WUHams^  Colendge 
and  Wtgjhiman  Jt. 
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being  in  the  county  asylum,  and  to  order  payment  of  her  Queen's  Bench. 

expenses  by  a  parish  out  of  the  county  and  not  within  1_ 

any  county  contributing  to  the  support  of  the  asylum.     '^^  Qu"" 
Formerly,   under  stat*  17  G.  2.  c.  5.  s.  20.,  a  lunatic    The  Inbabiw 

ants  of 

pauper  improperly  at  large  was  sent  to  his  settlement,  if       Pizlbt. 
known :  afterwards,  provision  was  made,  by  stat.  48  G.  3. 
c.  96.  5. 19.,  for  sending  such  pauper,  not  to  his  settle- 
ment, but  to  the  lunatic  asylum,  if  there  was  one,  for 
the  county  or  district  in  which  the  parish  to  which  he 
belonged  was  situate.     Stat.  5  G.4.  c.  71.  introduced  a 
provision  (sect.  3.)  enabling  two  justices,  after  removal,  to 
examine  into,  and  adjudicate  upon,  the  settlement  of  the 
lunatic,  and  order  payment  of  expenses  to  the  treasurer 
of  the  asylum,  by  the  overseers  of  the  place  of  settlement. 
Then  stat.  9  G.  4.  c.  40.,  repealing  the  former  statutes, 
enacts,  by  sect.  42,  **  That  where  the  legal  settlement 
of  any  insane  person,  confined  under  any  order  of  any 
two  justices  at  any  county  lunatic  asylum,  public  hospital, 
or  any  licensed  house,  has  not  been  ascertained,  it  shall 
and  may  be  lawful  for  any  two  justices  acting  in  and 
for  the  county  in  which  such  county  lunatic  asylum " 
&c.  ^*  is  situate,  at  any  time  to   inquire  into  the  last 
legal  settlement  of  such  insane  person ;  and  if  satisfactory 
evidence  can  be  obtained  as  to  such  settlement,  it  shall 
and  may  be  lawful  for  such  justices  to  make  an  order 
upon  the  overseers  of  the  parish  or  township  where  such 
last  legal  settlement  of  such  insane  person  shall  be  ad- 
judged to  be,   for  the  repayment  of  the  reasonable 
charges  of  the  removing,  maintenance,"  &c.,  of  such 
lunatic,  incurred  within  the  previous   twelve  months^ 
to  provide  for  future  expenses  in  the  manner  ^^  herein- 
before **  (by  sect  88)  directed.     Neither  this  nor  stat. 
5  G.  4.  r.  71.  limits  the  jurisdiction  in  these  respects  to 
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Fohme  IK     parishes  situate  within  a  county  maintaining  the  asylam ; 

• '- —  the  words  in  s.  42  and  5.  S8  of  stat.  9  6.4.  c.  40.  are 

Y.^""  as  general  as  those  of  stat.  IS  and  14  Car.  2.  c.  12.  s.  1. 
ftnu^f''^  The  expressions  in  sects.  40  and  41  give  no  reason  to 
PizLsr.  suppose  that  the  parish  to  be  charged  must  be  situate  in 
a  county  supporting  the  asylum.  [Coleridge  J.  If  jour 
construction  is  right,  what  need  was  there  of  sed.  43  7] 
The  enactment  there  is,  ^*  That  in  all  cases  where  two 
justices  are  empowered  to  make  an  order  on  the  over- 
seer or  overseers  of  any  parish,  for  the  payment  of  rea- 
sonable charges  of  conveyance  of  pauper  lunatics,  or  for 
the  paymeut  of  weekly  or  monthly  sums  for  the  matnte- 
nance,  clothing,  and  care  of  such  poor  persons,  it  shall 
be  lawful  for  two  justices  of  the  county  in  which  such 
county  lunatic  asylum  shall  be  situate  to  make  such 
order  on  the  overseer  or  overseers  of  any  other  county 
which  shall  jointly  maintain  such  asylum.**  That  clause 
may  have  been  inserted  to  remove  doubts ;  if,  for  ex- 
ample, an  asylum  should  be  maintained  by  two  counties^ 
and  a  question  should  arise  whether  the  order  ought  not 
to  be  made  by  the  justices  of  both :  or  to  enable  the 
justices  of  one  county  to  act  in  the  other  at  a  meeting 
held  by  the  magistrates  of  both  where  business  of  this 
kind  is  transacted  relating  to  such  asylum.  At  all 
events,  the  limited  provbion  in  this  clause  cannot  pre- 
vent the  general  enactment  which  precedes  from  having 
its  full  effect.  <*  If  in  the  same  act  of  parliament  there 
be  one  clause  which  applies  to  a  particular  case,  and 
another  which  is  conceived  in  general  terms,  the  former 
shall  not  restrain  the  signification  of  the  latter ;  **  Andree 
V.  Fletcher  (a),  per  Btdler  J.  Sect  44  directs  that 
the  justices,  in  the  case  of  a  person  wandering  about 
and  at  large,  and  so  disordered  in  his  senses  as  to  be 

(•)  2  7.  R,  161.  161. 
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dangerous,  may  proceed  ^*  in  the  same  manner  as  has  Queen^t  Bench, 

hereinbefore   been  directed  in  the  case  of  a  person  * 

chargeable  to  any  parish  within  the  jurisdiction  of  the     "^^  Qwmw 
said  justices ; "  and   provides   that,   if  the  lunatic  has    The  Iniwbit. 

...  -  ,  anuof 

property,  the  justices  may  order  <<  the  overseers  or  Pulst. 
churchwardens  of  any  parish  or  place  where  any 
goods,  chattels,  lands,  or  tenements  of  such  person 
shall  be  "  to  seize  and  sell  so  much  of  the  goods,  or  re- 
ceive so  much  of  the  rents,  as  is  necessary  to  pay  the 
charges,  &c  In  this  case  the  justices  must  have  power 
to  make  the  order  upon  parish  officers  in  a  county  not 
contributing  to  the  asylum ;  or  else  the  lunatic  having 
goods  in  such  parish  may  be  maintained  at  the  county 
expense,  though  possessing  funds  in  the  next  parish. 
{Coleridge  J.  The  overseers,  by  sect.  44,  are  to  account 
for  the  proceeds  *^  at  the  next  quarter  sessions."  In  what 
county  would  that  be?]  The  language  is  indefinite ;  but 
it  would  seem  that  the  county  must  be  that  in  which  the 
proceeding  has  taken  place.  The  appeal  clause,  sect.  46, 
is  consistent  with  a  general  power  in  the  justices  to  make 
the  order  for  repayment.  Sect.  48  gives  a  remedy 
against  the  overseers  for  the  time  being  <*  of  any  parish  " 
on  whom  an  order  for  payment  of  money  under  this  act  ' 
shall  have  been  made,  by  distress  warrant  under  the 
hands  and  seals  ^^of  any  two  justices  of  any  their 
respective  counties."  Sect  50  may  be  referred  to  on 
the  other  side,  but  is  intended  only  to  decide  questions 
which  might  arise,  as  to  the  reception  of  lunatics,  be- 
tween the  county  asylum  and  places  *<  within  the 
limits  of  such  county  "  claiming  exemption  from  rates. 
Sect.  53  enacts  that,  on  a  pauper's  discharge  from  any 
such  county  lunatic  asylum,  the  necessary  expenses  at- 
tending his  removal  shall  be  borne  by  the  parish  in 
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which   he  shall    be  legally  settled ;    '^  and  sacb  ^^' 
penses,  being  proved  to  the  satisfaction  of  and  allor^ 
by  two  justices  of  the  peace  acting  in  and  for  tb< 
county  in  which  such  parish,   county   lunatic  asylums 
public  hospital,  or  licensed  house  shall  be  situated,  shall 
be  paid  by  the  overseers  of  the  poor  of  such  parish '*8cc« 
This  section  would  often  be  nugatory  on  the  constnictbo  * 
given  to  the  statute  by  the  appellants.    [CderidgeJ^ 
It  seems  to  contemplate  that  the  parish  and  asylum  will 
be  in  the  same  county.]    The  meaning  must  be  that^ 
if  the  parish  is  in  a  different  county,  an  order  upon 
that  parish  shall  be  made  by  justices  of  the  county  iKi 
which  the  asylum  is.     Sect.  54  bears  out  the  same  coa^ 
struction ;  which  is  also  made  probable  by  the  eoair^'' 
ments  as  to  insane  prisoners  in  stat  8  &  4  Vid.  c  5- 
s.  2. 

Secondly,  the  two  justices  who  made  the  last  ordi 
were  not  deprived  of  jurisdiction  by  the  order  of 
1 9th.     That  order  having  been  quashed,  the  settlemei 
was   not   ^*  ascertained  "   within  the  meaning  of  sta 
9  G.  4.  c,  40.  s.  42. ;  the  ascertaining  there  spoken 
means  an  ascertainment  which  is  legal  and  valid.    TU 
order  for  future  maintenance,  made  on  April  19th,  184 
of  course  fell  to  the  ground  with  the  previous  order 
the  same  day. 


A 


W.  J.  AUxander  and   Skinner^  contra.     First,  tb 
whole  bearing  of  stat.  9  G.  4.  c.  40.  is  upon  countie^ 
which,  solely  or  jointly  with  others,   support  lunatic 
asylums.    The  order  now  contested  is  not  made  und^-*^ 
sect  88,  because  that  section  is  not  retrospective,  dc^i" 
under  sect«  41.  It  must  be  an  order  under  sect.  42.  But 
that  must  be  read  as  incorporated  with  sect.  48;  and  the 
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introduction  of  this  latter  clause  cannot  be  accounted  for  Queen^t  Bench. 

184S 
if,  as  the  respondents  contend,  sect.  42  is  as  comprehen-  [__ 

sive  in  its  effect  as  stat.  IS  &  14  Car.  2.  c.  12.  5, 1.    The     Tht  Qntiir 

clause  in  sect  44,  directing  payment  out  of  the  lunatic's    TIm  iniMbiu 

property,  can  refer  only  to  cases  where  the  parish  is  in       Puur. 

one  of  the  counties  maintaining  the  asylum.    The  over* 

seers  are  to  account  at  the  next  quarter  sessions  for  the 

monies  levied.     It  cannot  be  meant  that  money  levied 

for  a  purpose  to  be  accomplished  in  Cornwall  should  be 

accounted  for  in  Cumberland.    The  words  <^  respective 

counties^  in  sect.  48  must  mean  the  counties  jointly 

contributing  for   the  asylum.     Sect.  50  supports  the 

construction  given  by  the  appellants.     That  construe* 

tion  may,  in  some  instances,  create  hardship ;  but  it 

is   not  an  anomaly  that  some  lunatics  should  be  in 

the  situation  of  casual  poor:  and  the  mischief  is  not 

likely  to  occur  often,  as  counties  now  very  generally 

have  lunatic  asylums  of  their  own.     Under  sect.  SS  the 

expenses  payable  by  the  parish  in  which  the  lunatic  is 

settled  are  to  be  proved  to  the  satisfaction  of,  and  al* 

lowed  by,  two  justices  of  the  county  in  which  the  parish 

or  asylum  is  situate.     By  the  construction  adopted  on 

the  other  side,  an  order  for  payment  might  be  made  by 

justices  who  would  have  no  power  of  looking  into  the 

expenses. 

Secondly,  the  settlement  was  ascertained  on  19th 
April  1841,  by  two  orders  of  magistrates,  and  not  of 
those  who  made  the  order  now  disputed.  The  judg- 
ments of  the  Court  in  Regina  v.  Darton  {a)  shew  that 
this  is  a  fatal  objection.  The  inquiry,  to  ascertain  the 
settlement,  is  directed  by  sect.  38.  If  justices  have 
made  such  inquiry,  and  professed  to  act  upon  it  by  an 

(a)  )2ji.i  E.  78. 
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order,  there  cannot  be  a  new  inquiry  under  sect.  42. 
If  the  justices  who  inquired  have  made  a  bad  order, 
that  does  not  give  jurisdiction  to  institute  a  fresh  in- 
quiry :  if  it  did,  the  question  of  settlement  might  be  kept 
alive  for  ever.  The  cases  which  have  been  decided  on 
orders  of  removal,  where  prior  orders  have  been 
quashed,  are  inapplicable  to  a  case  governed  by  the 
peculiar  clauses  of  this  statute.  Here  the  first  order, 
though  defective,  ascertained  the  settlement,  within  the 
meaning  of  sects.  88  and  42.  If  it  did  not,  because  no 
effect  can  be  given  to  it,  the  order  now  in  question, 
which  recites  and  is  partly  grounded  upon  it,  fails  for 
the  same  reason  (a). 

Cur.  adv.  vulL 


Williams  J.  now  delivered  the  judgment  of  the  Ck>urt. 

This  is  a  case  stated  for  our  opinion  by  the  sessions 
of  the  county  of  Gloucester :  and  it  thereby  appears  that 
two  justices  of  the  said  county  {Cooper  and  Baker) 
made  an  order  bearing  date  the  28th  day  of  October 
1841,  under  the  statute  9  Geo.  4.  c.  40.,  respecting  a 
pauper  lunatic,  and  directed  the  officers  of  the  appellant 
parish  to  pay  a  certain  sum  to  the  *^  treasurer  of  the 
said  county  of  Gloucester^*  for  the  expenses  of  main- 
taining the  said  pauper  in  the  lunatic  asylum  for  that 
county,  and  which  said  order  was  upon  appeal  con- 
firmed. The  said  order  is  set  out  at  length  in  the  case : 
and  it  is  stated,  by  way  of  recital,  therein,  that  the  said 
pauper  lunatic  was  brought  before  two  other  justices  of 
the  said  county  [Cravdey  and  Wintle),  as  chargeable  to 

(a)  It  WM  also  objected  that  the  present  order  did  not  adjudge  the 
pauper  to  be  insane ;  but  the  objection,  not  being  stated  as  a  point  in  the 
special  case»  was  not  discussed. 
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the  hamlet  of  WoUorij  in  the  sud  county  of  Gloucester^  (hieen*t  SendL 
on  the  4lh  3foy  1840;  that  the  said  last  mentioned        ^^*^' 

justices,  having  called  in  medical  advice,  were  satisfied  '^^  Qoum 

that  the  said  pauper  was  insane  and  lunatic ;  that  the  Tbe  iniMbit- 

•nuof 

said  last  mentioned  justices  made  inquiry  into  the  set-  Pizlit. 
tlement  of  the  said  pauper,  but  that  the  same  could 
not  be  ascertained ;  and  that  thereupon,  by  their 
warrant  or  order,  the  overseers  of  the  said  hamlet  of 
WoUon  were  directed  to  convey  the  said  pauper  to  the 
lunatic  asylum  for  the  said  county  of  Gloucester;  that  it 
appeared  to  them,  the  first  named  justices,  that  the  said 
pauper  was  still  confined  in  the  said  asylum,  and  that 
the  sum  of  23/.  had  been  paid  out  of  the  rates  by  the 
treasurer  of  the  said  county  of  Gloucester ;  and  that  it 
was  duly  proved  before  them  the  first  named  justices 
(Cooper  and  Baker)  that  the  pauper's  settlement  was  in 
the  appellant  parish  of  Pixley^  in  the  county  of  Hereford  ; 
and  it  was  thereupon  ordered  that  the  officers  of  the  said 
appellant  parish  of  Pixlej/  should  repay  *'  to  the  said 
treasurer  of  the  said  county  of  Gloucester**  the  said  sum 
of  23/.,  together  with  a  further  weekly  sum  in  the  said 
order  specified. 

From  these  statements  upon  the  face  of  the  order  (the 
order  in  question)  it  would  appear  that  the  justices 
secondly  mentioned  had  made  one  order  only  upon  this 
subject  By  the  statement  of  the  case,  however,  it  ap- 
pears that  those  justices  had  made  two  orders,  one  (ap- 
parently, for  is  not  stated  directly)  in  the  form  of 
schedule  (No.  5)  of  the  said  act,  dated  the  4th  May 
1840,  and  another  of  April  19th  1841,  by  which  latter 
the  settlement  of  the  said  pauper  was  ascertained  and 
adjudged  to  be  in  the  same  place,  the  appellant  parish. 
This  latter  order,  containing  the  adjudication  of  settle- 


726 


Q.B.     EASTER  VACATION, 


Volume  IV, 
1843. 

The  Qu  UN 

▼. 

Thelnhia>it- 

anu  of 

PlXLtT. 


ment,  was,  it  seemsi  quashed  '^  for  want  of  form,  but  nbt 
upon  the  merits,"  at  the  Oc/o&^r  sessions,  1841,  and  that 
thereupon  the  present  order  (of  28th  OcUjber)  was  made* 
And  the  question  now  arises  upon  the  competence  of 
the  first  mentioned  justices  (Cooper  and  Baker)  to  make 
that  order,  and  especially  after  the  statement  in  the  ease 
(fit  opposition  to  the  recital  therein  above  noticed),  that 
two  other  justices  had  previously,  in  and  by  their  order, 
inquired  into  and  directly  adjudicated  upon  the  aetde- 
ment  of  the  said  pauper  lunatic,  and  found  it  to  be^  as 
we  have  already  seen,  in  the  appellant  parish  of  Pix/ity. 
The  first  objection  to  the  jurisdiction  of  the  justices 
arises  from  the  manner  in  which  the  repayment  of  the 
expenses  of  the  lunatic  in  the  asylum  is  directed  to  be 
made,  viz.  to  the  treasurer  of  the  county.  The  first 
section  regulating  the  repayment  of  expenses  incurred 
by  the  lunatic  is  the  thirty-eighth.  That  directs  it  to 
be  made  by  the  officers  of  the  place  in  which  the  lunatic 
is  adjudged  to  be  settled  to  the  treasurer  or  other 
proper  officer  of  the  lunatic  asylum.  The  treasurer  of 
the  county  is  not  therein  mentioned.  The  next  section 
in  which  reference  is  made  to  repayment  by  the  officers 
of  the  place  where  the  pauper  lunatic  is  found  to  be 
settled  is  the  forty-second ;  and  therein  no  person  is 
named  to  whom  ^^  the  repayment  of  the  reasonable 
charges  of  the  removing,  maintenance,"  &c.,  is  to  be 
made.  But  in  the  forty-first  section,  which  relates  to 
the  case  of  no  settlement  being  ascertained,  but  the  in- 
sane person  is  nevertheless  sent  to  the  asylum,  in  such 
case  the  treasurer  of  the  county  is  directed  to  pay  the 
expenses  out  of  the  county  rates;  but  they  are  such  ex- 
penses as  he  shall  be  authorised  to  defray  *^  by  order  of 
two  justices  to  him  directed  for  that  purpose.*'     Sup- 
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posing*  therefore,  that,  although  no  person  is  named  in  Qtieen^s  Bench. 

the  forty-second  section,  under  which  this  order  pur-  ' 

ports  to  be  made,  to  whom  the  repayment  is  to  be  made,     '^^  Qn»K 
the  treasurer  of  the  county,  having  been  named  in  the    ^^le  Inbabit- 
forty-first,  must  be  understood  to  be  that  person,  yet,  as       Pizlit. 
no  *'  order  of  two  justices  to  him  directed  for  that  pur- 
pose "  exists  in  this  case,  third  persons  (and  such  the 
appellants  are)  seem  not  to  be  bound  to  make  such  re- 
payment. 

But  then  comes  the  question  whether  this  objection 
be  open  to  the  appellants  upon  their  preaent  notioe  of 
appeal.  And  we  think  that  it  is  noC  By  section  60 
(the  appeal  claaae)  **the  nature  and  matter"  of  the 
appeal  must  be  stated ;  and  the  only  head  under  which 
this  can  come  is  No.  8.  But  anything  so  general  seems 
not  to  be  sufficient,  and  especially  when  the  notioe 
does  specify  many  other  particulars.  If  the  notice  had 
distinctly  stated  this  defect,  an  order  to  the  treasurer, 
which  most  probably  was  made,  might  have  been  pro- 
duced.' For  this  reason,  therefore,  this  objection  is  not 
sustainable. 

It  was  further  objected  that  the  language  of  the 
forty  second  section,  under  which  it  was  in  aigument 
attempted  to  sustain  the  present  order,  is  in  the  terms 
following.  *<  Provided  always,"  **  that  where  the  legal 
settlement  of  any  insane  person,  confined  under  any 
order  of  any  two  justices,*'  "  has  not  been  ascertained^  it 
shall  and  may  be  lawful  for  any  two  justices  acting  in 
and  for  the  county  in  which  such  county  lunatic  asylum  " 
**  is  situate,"  ^*  to  inquire  into  the  last  legal  settlement 
of  such  insane  person  ;  and  "  **  to  make  an  order,  &c.'' 
The  jurisdiction,  therefore,  of  the  two  justices  to  in- 
quire is  made  to  depend  upon  the  settlement  of  the 
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Foiume  IF.    lunatic  not  having  been  previously  ascertained ;  and  it 

184S         •       •  .        . 
.is  said  that  in  this  instance  that  has  been  already  done 

The  QuiiK     by  the  order  of  two  justices  of  the  19th  6f  April  184h 

The  Iniiabit-    And  this  is  true  in  fact.     But  the  case  states  that  that 

aiiu  of 

PiiLtr.  order  had  been  quashed  upon  appeal  ^'  for  want  of 
form  but  not  upon  the  merits."  The  introduction  of 
these  words  was  no  doubt  intended  to  point  out  a  dis- 
tinction as  to  the  consequences.  But  there  is  no  dis- 
tinction as  to  the  order  itself,  whether  it  be  quashed 
upon  form  or  the  merits.  It  will  make  a  difference  as 
to  the  future  litigation  of  the  same  points;  but  the  order 
is  equally  gone  in  either  case.  It  must  be  taken,  there- 
fore, that  there  has  been  no  previous  ascertainment  of 
the  settlement,  and  that  no  objection  exists  to  the  juris- 
diction to  make  the  present  order  on  this  ground. 

The  fourth  head  of  appeal,  however,  raises  another 
objection,  viz.  that  the  order  is  made  by  justices  of  the 
county  of  Gloucester  upon  the  officers  of  a  parish  in 
Herefordshire.  Of  course  this  jurisdiction  must  be  given 
by  the  statute;  and  the  language  of  the  forty-second 
section  is  large  enough  to  give  it.  But  the  forty-third 
section  raises  the  difficulty ;  for  by  that  the  justices  are 
specially  authorised  to  make  an  order  on  overseers  of 
parishes  in  certain  other  counties  uniting  jointly  to 
maintain  a  common  lunatic  asylum.  It  may  perhaps  he 
true  that,  if  such  effect  be  given  to  the  forty-second 
section,  in  which  there  is  no  restriction  as  to  counties, 
as  is  necessary  to  sustain  the  order,  the  forty-third  sec- 
tion may  become  unnecessary.  It  may  have  been  in- 
troduced out  of  abundant  and  unnecessary  caution ;  but 
we  do  not  think  we  should  be  justified  in  limiting  and 
restraining  the  general  words  of  the  forty-second  sec- 
tion.    If  so,  the  justices  had  jurisdiction. 
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Upon  the  wholei  thererore,  we  think  that  the  order   QmttCt  Benek, 

of  sessions  should  be  confirmed.  * 

Order  of  sessions  confirmed  la).     '^^  Qoww 

HielnhdiiU 
ants  of 
(a)  See  the  next  caie.  Pntiy. 


The  Queen  against  The  Inhabitants  of        Wed$ietdt^, 


St.  Andrew's,  Worcester. 


Mt^  nth. 


C\^  appeal  against  the  aftermentioned  order  of  the  wbenaiMuiper 

Rev.  John  Topham  and  Richard  Francis^  Esquire,  JjUa^^n^'orfer 

justices  of  the  boroudi  of  Droitwich^  Worcestershire^  in  o'Ju»^cw»»>««« 

^  reoBored  to  an 

the  matter  of  John  HugheSj  a  lunatic  pauper,  the  ses-  ••jlum  under 

sions  confirmed  the  order,  subject  to  the  opinion  of  this  c4a  f.S8.»  on 

the  conplaintp 

Court  upon  a  special  case.     The  case,  so  far  as  it  is  and  at  the  ex- 
material  to  this  report,  was  as  follows.  pai^  to  which 
The  pauper  having  become  chargeable  to  the  parish  JSi^^bisaleSel 
of  St.  Peter's^  Droitwichj  and  being  proved  before  two  "•"*  ^^^\ 
justices  for  that  borough  to  be  insane,  was  removed  by  ^  lettlement 

is  afterwardi 

their  order,  dated  13th  April  1841,  to  a  licensed  house  ascertained 

_  .  to  be  in  an- 

nt  Droitwich  for  the  reception  of  lunatics,  there  not  other  parish, 

being  a  county  lunatic  asylum  in  Worcestershire.     The  umla^sMt  4^ 

pauper's  settlement  could   not  be  ascertained  at  that  foj™^^|^ 

time:  but  the  last  mentioned  Justices  afterwards  made  oftheexpencee 

"^  to  the  OTerseers 

another  order,  dated  4P'*f7  29th,  1841,  directed  to  the  oftheremoTing 

parish. 

overseers  of  the  poor  of  the  parish  of  iS^  Andrew^  in  the 
city  or  borough  of  Worcester^  whereby,  after  reciting 
the  former  order  and  proceedings,  and  that  the  pauper 
was  still  confined  in  the  said  licensed  house,  they,  hav- 
ing enquired  &c.,  adjudged  the  pauper's  settlement  to 
be  in  St.  Andrew\  and  ordered  the  overseers  of  that 

VOL.  IV.  N. s.  SB 
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Voktmt  IK     parish  to  pay  to  WiUiam  IVagiit^^  one  of  the  overiaers 
'        of  St.  Pcter%  tlie  sum  of  1/.  S«.,  being  the  charges  of 


Th#  QuMsy  removal  and  of  maiDtenaDce  from  April  1  Sth  to  the  date 
Vm  IiiImMi.  of  this  order ;  and  also  to  pay  weekly  to  the  keepers 
St.  AiiMiw*!,  of  the  licensed  house  such  sum  for  the  maintenance  &c. 
of  the  pauper  as  they  should  be  willing  to  accept,  and  the 
justices  making  this  order  should  deem  reasonable.  The 
parish  of  St.  Andrew  gave  notice  of  appeal  against  the 
order,  addressed  to  the  two  Ust  mentioned  justices,  the 
parish  officers  of  &•  Peter* s^  and  the  clerk  of  the  peace. 
The  respondents  abandoned  the  order :  and,  at  the  next 
sessions,  June  98th,  it  was,  by  consent,  quashed  generally 
and  without  reasoh  assigned. 

On  2ith  September  18il,  the  Rev.  John  Topham  and 
Richard  Francis^  Esq.,  justices  for  the  borough  of 
Droitwich^  proceeded,  at  the  request  of  the  church* 
wardens  and  overseers  of  St.  Peta\  to  hear  evidence  as 
to  the  pauper's  settlement,  and  thereupon  made  the 
following  order. 

**  Borough  of  Wych^  otherwise  Draitncich^  in  the  county 

of  Worcester. 

••  To  the  churchwardens  and  overseers  of  the  poor 

of  the  parish  of  St.  Andrew  in  the  city  of  fVor* 

eester. 

^*  Whereas,  on  the  1  Sth  day  of  April  now  last  past, 

John  HugheSj  a  poor  person  chargeable  to  the  parish  of 

51^.  Peter  within  the  said  borough  of  Wychi*  &c.y  **  was 

deemed  to  be  insane ;  and  whereas,  in  pursuance  of  an 

order  under  the  hand  and  seal  of  William  Treheamc^ 

gentleman,  one  of  her  Majesty's  justices  of  the  peace  for 

the  said  borough^  bearing  date  "  &c.,  *^  the  oyerseers  of 

the  poor  of  the  said  parish  of  St.  Peter i*  &c.,  **  brought 

before  the  said  W.  Treheame^  the  justice  aforesaid,  and 
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iSamuel  Tombs^  gentleman,  one  other  or  her  Majesty't  jub^  Qn^en^i  Mt^.. 
tices  of  the  peace  for  the  said  borough,*'  &c.,  "  the  said  ' 
J.  Hughes]  and  whereas  the  said  W.  T.  and  8.  r»,  the  '"*  ^^ 
justices  aforesaid,  on  the  said  1 8th  day  of  April  last  past)  '^^  ^^y^ 
faaTini;  then  and  there  called  to  their  assistance  Mn  eiiAvsisw^ 
Jame^  Kitsdl  of  DroHn>ichy  surgeon,  who  certified  under 
his  hand  that  he  had  personally  examined  the  said 
J.  Hughes  and  found  the  said  J.  Hughes  to  be  of  insane 
mind,  were,  upon  view  and  examination  of  the  said 
J.  Hughes  and  the  certificate  of  the  said  «7«  KitsM^  then 
and  there  satisfied  that  the  said  J.  Hughes  was  insane^ 
but  the  place  of  the  last  legal  settlement  of  the  said 
JI  Hughes  could  not  then  and  there  be  ascertained; 
and  wher^s  the  said  W.  T.  and  S.  71,  so  being  such 
justices  as  aforesaid,  by  an  order  ^  Sec,  **  bearing  date 
the  said  1 3th  day  of  April  last  past,  directed  to  the 
overseers  of  the  poor  of  the  said  parish  of  Si*  Peier,  did 
order  **  &c  (reciting  the  order  to  convey  Hughes  to  the 
licensed  house) ;  *^  And  whereas  the  said  J.  Hughes  was, 
under  the  said  hist  mentioned  order  on  the  said  ISth 
day  of  April  last  past,  conveyed  by  the  overseers  of  the 
poor  of  the  said  parish  of  Si.  Peier  to,  and  placed  in,  the 
said  licensed  house  *'  &c.,  *^  established  "  &c.,  ^^  and  from 
thenceforth  hath  been,  and  is  now,  confined  therein 
dnder  the  said  last  mentioned  order ;  and  the  certificate  ** 
&c»  (stating  delivery  of  the  surgeon's  certificate  to  the 
keepers) :  **  Now  we,  the  Rev.  John  Topham^  Clerk,  and 
Bichard  Francis^  Esq.,  two  of  her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  sud  borough  of  Wychi^ 
&c«,  <^  in  pursuance  of  the  statute  in  that  case  ^  &c, 
^^  have  on  this  34th  day  of  September  now  instant  duly 
enquired  into  the  last  legal  settlement  of  the  said 
J.  Hughes^  and,  on  the  oath  of  PAor&r  Hu^hm  bii  mother^ 

SB  2 
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rohtme  ir.    are  satisfied  that  the  last  leffal  settlement  of  tlie  said 
1848 

(7.  Hughes  is  in  the  parish  of  Si.  Andrew  in  the  city  of 


The  Qoun  jfo^^^  aforesaid.  We  the  said  J.  T.  and  A  JW  so 
Hie  Inhabit,  being  such  justices  as  last  aforesaid,  do  therefore}  upon 
8ik  AxMswX  due  proof  made  before  us  upon  oath,  and  upon  dne  con* 
,  sideration  had  of  the  premises^  adjudge  that  the  last 
legal  settlement  of  the  said  J.  Hughes  is  in  the  parish  of 
Si.  Andrew  in  the  city  of  Worcesier  aforesaid :  and  we 
the  said  justices  do  hereby  order  and  direct  the  churcln 
wardens  and  overseers  of  the  poor  of  the  said  parish 
of  5/.  Andrew^  upon  notice  of  this  our  order,  to  repay 
unto  William  Wt^ldey  one  of  the  overseers  of  the  poor  of 
the  said  parish  of  Si.  Peier^  the  sum  of  1  id.  2s.  for  the 
removal  of  him  the  said  J.  Hughes  to,  and  for  his  main- 
tenance^ medicine,  clothing  and  care  in,  the  said  house  ** 
&c.,  **  so  licensed''  Sec,  ^*  from  the  said  ISth  day  of 
April  now  last  past  to  the  date  of  this  our  order,  such 
charges  having  been  duly  proved  to  the  satisfaction  of 
us  the  said  justices.'*  The  order  then  directed  pay- 
ment of  a  further  sum  to  the  keepers,  weekly,  for  future 
maintenance*     "  Given  "  &c. 

*^  John  Topham.  (us.) 
*'  Richard  Fiancis.  (l.  s.)  " 
The  parish  officers  of  St.  Andrew^s  appealed  against 
this  order,  stating  grounds  which  (as  the  case  stated) 
fully  raised  the  objections  relied  on.  The  appellants  ob- 
jected at  sessions :  1.  That  the  order  of  sessions,  quash- 
ing the  former  order  of  justices  generally,  was  conclusive 
as  between  the  appellants  and  respondents,  and  that 
parol  evidence  was  not  admissible  to  shew  that  it  was 
not  quashed  on  the  merits.  The  Court,  however,  re- 
ceived such  evidence;  and,  it  appearing  to  them  that 
the  former  order  was  quashed  on  points  of  form^  and 
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not  on  the  merits,  proceeded  to  hear  the  appeal.    2.  It  Queen'tJ^eneh, 

1848 
was  contended  that  the  respondents  ought  to  have  sent *__ 

the  appellants  notice  of  the  removal  and  a  copy  of  ex-     ^*  Qoini 
amiiiationsi  according  to  stat.  4  &  5  TT.  4.  r.  76.  s.  79.    The  Inbabit^ 
This  objection  was  overruled.      8.  It  was  contended  St.AmduwX 
«  That  the  order  of  the  24th  o{  September  1841  was  bad       ®*<^*«*^ 
on  the  face  of  it,  inasmuch  as  it  directed  the  repayment 
of  14/.  25.  by  the  churchwardens  and  overseers  of  the 
parish  of  St.  Andreofs  to   William  fVyldet  one  of  the 
overseers  of  St.  Peter's^  Droitwich^  instead  of  directing 
the  said  money  to  be  repaid  to  the  treasurer  of  the 
county  of  Worcester^  according  to  the  statute  9  G.  4. 
c.  40."     This  the  Court  also  overruled. 

If  tliis  Court  should  think  tliat  the  sessions  were 
wrong  on  either  of  the  first  two  points,  their  order  was 
to  be  quashed;  **or,  if  the  Court  should  think  the  last 
order  bad  on  the  face  of  it,  as  directing  the  sum  of 
14/.  2s.  to  be  repaid  to  William  Wylde  instead  of  to  the 
treasurer  of  the  county  of  Worcester^  then  the  order  of 
sessions  to  be  dealt  with  as  the  Court  shall  think  fit.'' 

The  case  was  argued  in  Michaelmas  term,  1842  (a). 
The  report  of  the  argument  is  confined  to  one  point,  no 
other  having  been  decided. 

Whitmore  and  Selfe^  in  support  of  the  order  of  ses- 
sions. The  third  objection  must  prevail,  if  the  judg- 
ment of  Patteson  J.  in  Regina  v.  Datian  {b)  is  to  be 
taken  as  the  deliberate  opinion  of  the  Court.  His  lonl- 
ship  says :  **  I  think  that  the  magistrates  cannot  in  any 
case  order  payment  to  be  made  to  the  overseers  of  the 

(a)  November  9th.     Before  Lord  JJenman  C.  J.,   WiUiamh  Coleridge 
and  Wighiman  Js. 

(6)  12  A.  t  £.  IS.  Si. 

SB  S 
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Vohmt  ir.  removing  parUh,    If  the  place  of  setUemept  is  koowii 
L-_  an  order  for  the  expenses  may  at  once  be  made  upoi 


% 


Hm  QvMii  ^^  overseers  of  the  place  of  settlement,  under  sect*  38 
The  lob^ii-  jf  unknown,  it  may  be  made  upon  the  county  treasurer 
St.  Aiiowiw'%  If  the  overseers  do  not  choose  to  obtain  either  order,  i 
is  their  own  fault.  The  order  for  repayment  must  b< 
made  upon  some  one  who  was  legally  obliged  to  pay  a 
first."  But,  under  sect.  38,  it  cannot  be  always  obli 
gatory  or  practicable  to  make  an  immediate  order  aa  thi 
overseers  of  the  place  of  settlement.  The  amount  of  ex- 
penses  may  not  be  immediately  ascertained.  The  over 
seers  of  the  place  where  the  lunatic  is  found  are,  in  even 
case,  the  parties  primarily  liable ;  and  sect.  38  does  no 
specify  the  person  to  whom  payment  shall  be  made,  bu 
leaves  the  matter  at  large.  If  the  treasurer  has  in  &c 
made  payments,  he  must  be  reimbursed ;  but  there  i 
no  reason  for  an  order  in  his  favour  if  he  has  paid  no 
thing.  The  provision  in  this  respect  cannot  appl] 
unless  circumstances  liave  arisen  which  bring  the  cam 

within  sects.  41  and  42.     The  treasurer  must  not  onh 

• 

have  made  payments,  but  made  them  under  an  order 
ICokridge  J.  Is  there  any  authority  for  an  order  upoi 
one  parish  to  pay  another?]  It  seems  the  prope 
course  under  sect.  38,  if  one  parish  hns  incurred  ex 
pense  which  the  other  ought  to  pay.  If  tho  order  o 
sessions  be  wrong  as  confirming  the  retrospective  par 
of  the  order  of  justices,  it  may  stand  as  to  the  residue 
Hex  v.  Maultkn  {a),  Rex  v.  St.  NicholaSf  Leicester  (&). 

F»  V.  Lee  and  Beadon^  contrft.      The  proceedinj 

where  the  settlement  of  a  lunatic  pauper  cannot  for  \ 

(a)  82?.  §■  C.  78. 

{b)  ^A,^E,  79.     Sec  also  Rex  v.  Tfie  Jutliees  of  Wikthirt,  19  ^. « 
E.  793.  799. 
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time  be  ascertained  is  expressly  pointed  out  by  sectSt  41  OuiMi't  Mmeh. 

and  42.     Tlie  treasurer  is  the  person  appointed  to  pay  ^^^' 

the  expenses  in  the  first  instance ;  and  he  is  to  be  reim-  T^  Qoisir 

bursed  by  the  overseers  of  the  place  of  settlement.     No  Hw  InbaUi^ 

provision  is  made  for  repaying  parish  officers  in  such  a  8r.  Avduw*^ 

case-    Eegina  v.  Darton  {a)  (judgment  of  Patteson  J.)  ^•^■"^ 
is  express  on  this  point. 

Cur.  adv.  vuli. 


Williams  J.  now  delivered  the  judgment  of  the 
Court. 

This  also  is  a  case  arising  upon  the  same  statute  o^ 
9  G.  4.  c.  40^  and  reserved  for  our  opinion  by  the  court 
of  quarter  sessions  for  the  county  of  Worcester  ;  from 
which  it  appears  that  two  justices  of  the  borough  of 
Droitwich  had,  by  their  orders  of  the  ISth  and  89tb  of 
April  1841,  caused  a  pauper  lunatic  to  be  conveyed  to  a 
house  duly  licensed  for  the  reception  of  insane  persons, 
and  had  moreover  adjudged  the  settlement  of  such  pauper 
to  be  in  the  appellant  parish ;  and  directed  the  officers  of 
the  said  parish  to  pay  to  the  parish  officers  of  St.  Peter^ 
in  Droitwichj  a  certain  sum  for  charges  incurred  in 
respect  of  the  said  pauper  in  the  said  licensed  house. 
Against  this  order  the  present  appellants  appealed  upon 
various  grounds  stated  in  their  notice,  whereupon  the 
said  parish  of  St.  Peter  gave  notice  of  abandoning  the 
said  order :  and,  at  the  ensuing  Midsummer  sessions  for 
the  <^6unty  of  Worcester^  the  said  order  was  quashed 
generally  by  consent.  Afler  which  sessions,  on  the 
24th  September  1841,  two  other  justices  of  the  said 
borough  of  Droitwich  made  an  order,  whereby,  ailer 

(a)  \2A.iE.  78.  84. 

3b  4 
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I  Foiume  IK     again  adjudging  the  settlement  of  the  said  lunatic  paupc 

^ 1_  to  be  in  the  present  appellant  parish,  they  directed  th 


TImQvEMM     parish  officers  of  the  same  to  pay  to  A.  B^  one  rf  th 


1  The  lobabiw    averseeis  of  the  poor  of  the  said  parish  of  5/.  Peter^ ; 

I  Ants  of 

■  9r.  AwDfttw'i^  certain  sum  therein  specified,  in  respect  of  charges  in 

WOBCKflTtJU 

curred  about  the  care  and   maintenance  of  the  sak 
pauper  lunatic.     Against  this  second  order  also  the  sail 
parish  of  St.  Andrew  again  appealed :  and  the  same  wa 
by  the  sessions  confirmed,  subject  to  the  opinion  of  thi; 
Court  as  before  stated*    There  were  several  objection 
taken  on  behalf  of  the  appellants ;  and,  as  we  find  fron 
the  case,  they  were  fairly  raised  by  the  notice  of  appeal. 
Into  those  different  objections,  however,  we  do  no 
consider  it  to  be  needful  to  enter,  because  there  is  oni 
which  seems  to  us  to  be  clearly  fatal  to  the  order.     Ic 
the  case  just  disposed  of  (a)  we  had  occasion  to  advert 
to  the  different  sections  of  the  act  regulating  the  mannei 
of  making  reimbursement  in  these  cases,  and  the  persom 
to  whom  it  is  to  be  made :  and  in  none  of  them  is  there 
any  provision  enabling  the  justices  to  direct  the  sum  to 
be  reimbursed  to  be  paid  to  the  overseer  of  the  parish 
or  place  to  which  the  pauper  lunatic  may  have  been 
chargeable.     Inasmuch,  therefore,  as  their  jurisdiction 
depends  entirely  upon  the  statute,  and  it  is  not  given  to 
them  in  the  form  adopted,  we  think  that  the  order  ol 
sessions  cannot  be  sustained,  and  that  it  must  accord- 
ingly be  quashed. 

Order  of  sessions  quashed 

(a)  Regina  v.  Pixley,  p.  711.  ant^. 
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Queen*s  Bench. 
I84S. 


Gbegson  and  Others  against  Ruck  and  Others,  wwn^jdoy, 

°_  May  17tlu 

r\ETINUE  for  forty  five  hogsheads  of  rum,  stated  Dedantion : 
to  have  come  to  defendants'  possession  by  finding,  goods,  and  an 
indebitatus  counts  for  goods  sold  and  delivered,  and  J^unt!  in"debt, 
dh  an  account  stated.     Pleas:   To  the  first  count:  ![°d^iitJ||"JIJ 
1.  Non  detinent;   2.  That  the  plaintiffs  were  not  pos-  Pi*;". "  «o  the 

^  '  detinue,  non 

sessed  as  of  their  own  property :   To  the  second  and  <letinent;  plain. 

,  tiffi  not  pot- 

last  counts :  S.  Never  indebted ;  4.  Payment  after  cause  sessed ;  leave 

and  license :  as 

of  action  accrued ;    5.   As  to  300/.,  parcel  &c.,  that,  to  the  debt, 
after  the  contracting  of  the  debt  as  to  that  sum,  and  payment  aAer ' 
the  accruing  of  the  causes  of  action  in  respect  thereof,  ^^^  j*J^ 
and   before  the  commencement  &c,,  James  Field  and  f^'P*®^* 

Dill  in  latit- 

William  Field,  usinff  the  names  and  firm  of  James  and  ^•^^*^^^ 

^  cause  of  action 

William  Field,  as  brokers  and  agents,  for  and  by  and  •ccmed.  Issues 

'  ...  thereon.    It 

with  the  authority  of  plaintiffs  in   that  behalf,  made  wasproTed 

that  F»t  * 

a  certain  bill  of  exchange,  and  directed  the  same  to  broker,  being 

authorised  by 
plaintiffs  to 
offer  for  sale  goods  of  their's  in  dock,  reported  to  them  an  offler  from  defendants,  which 
plaintiffs  agreed  to  if  for  cash  with  the  usual  prompt,  which  meant  (in  the  pskicuUr 
trade)  cash  on  delivery  at  the  end  of  two  months,  subject  to  a  discount  on  earlier  de- 
livery. F.,  acting  as  broker  for  both  parties,  sold  the  goods  to  defendants  without 
disclosing  plaintiflS'  names,  and  delivered  to  plaintiffs  a  sold  note,  stating  the  contract  as 
**  prompt  two  months ;  '*  whereupon  plaintiff's  indorsed  and  delivered  to  F,  the  delivery 
warrant.  F.  afterwards  gave  defendants  a  bought  note,  stating  the  contract,  «  prompt -« 
bill  a  two  months,*'  and  handed  to  them  the  delivery  warrants,  under  which  they  obtained 
the  goods :  he  at  the  same  time  drew  on  them  a  two  months*  bill  for  the  amount,  which 
they  accepted  and  paid  when  due.  F.  negotiated  the  bill»  and  appropriated  the  proceeds 
to  his  own  use.  Plaintiffs,  on  the  expiration  of  the  prompt,  and  iJVer  payment  of  the  bill, 
being  then  ignorant  both  of  the  variance  between  the  notes,  and  the  payment  by  bill,  ap* 
plied  to  defendants  for  payment,  which  was  refused.  Plaintiffs  made  no  specific  denoand 
of  the  goods.     Verdict  for  defendants. 

Held,  on  rule  to  enter  verdict  for  plaintiffs,  that,  the  variance  between  the  bought  and 
sold  notes  being  material,  there  was  no  contract ;  that  the  delivery  by  plaintiffk,  being  on  the 
supposition  that  there  was  a  binding  contract  on  the  terms  of  the  sold  note,  did  not  make 
out  the  plea  of  leave  and  licence ;  and  that  plaintiffs  were  entitled  to  a  verdict  on  all  the 
issues  on  the  count  in  detinue.  Also,  that  defendants  were  entitled  to  a  verdict  on  the 
plea  of  nunquam  indebitatus  to  the  contract  in  debt,  no  contract  having  existed ;  but  that 
they  must  fail  on  the  other  pleas  to  that  count,  as  those  pleas  assumed  the  existence  of  the 
contract. 


•    I 
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*Wiwi#  /F.  defendants,  and  thereby  required  defendants,  two  month 

184S 
]___  after  the  date  thereof,  to  pay  to  the  order  of  the  sai< 


OuosoN  j^  and  }y^  2^,>/^  393/.  105.  6^.,  and  they  so  drew  the  sail 
Ruck.  bill,  and  defendants  then  accepted  the  same  and  de 
livered  it  to  J.  and  JK  Fields  as  brokers  and  agents 
for  and  by  and  with  the  consent  and  authority  c 
plaintiffs  in  that  behalf;  and  J.  and  W.  Fidd^  as  sud 
brokers  and  agents,  and  by  and  with  the  consent  Su 
of  plaintiffs  in  that  behalf,  then  took  and  accepted  th 
said  bill  for  and  on  account  of  said  causes  of  adioi 
as  to  the  said  SOO/t,  parcel  &c. ;  and  the  said  JT,  an< 
W.  Field  indorsed  and  negotiated  the  said  bill ;  and  de 
fendants  afterwards,  and  when  the  same  became  due  am 
payable,  paid  the  amount  thereof,  according  to  the  teno 
and  effect  thereof,  to  certain  persons  using  the  nam 
and  firm  of  Sir  John  Lubbock  and  Co.f  then  being  th 
holders  thereof.  Verification.  6.  To  the  first  counl 
leave  and  licence.     Verification. 

Replication,  to  the  first  three  pleas,  similiter.  To  th< 
fourth  plea,  a  traverse  of  the  payment  and  acceptano 
in  satisfaction.  Issue  thereon.  To  the  fifth  plea,  tha 
J.  and  fK  Field  made,  drew,  took  and  accepted  the  sail 
bill  of  exchange  as  in  that  plea  mentioned  without  th( 
authority  of  the  plaintiffs  in  that  behalf,  in  manner  an< 
form  &c. ;  conclusion  to  the  country.  Issue  thereon 
To  the  sixth  plea,  that  defendants  of  their  own  wrong 
and  without  the  leave  and  licence  of  plaintiffs  &c. 
committed  the  several  grievances  &c. ;  conclusion  to  thi 
country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  thi 
London  sittings  after  Michaelmas  term  184 J,  it  appearec 
by  the  evidence  for  the  plaintiffs  that  they  were  colo 
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Dial  merchantsi  and  before  the  transaction  in  question  Qmud  Mmtck. 
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bad  effected  various  sales  of  rum  to  the  defendants^ 
wholesale  dealers  in  runii  through  Messrs.  Fidd^  Oftioam 
brokers,  who,  on  each  occasion,  acted  for  both  buyers  i^vesi 
and  sellers.  In  the  colonial  trade  a  sale  for  prompt 
payment  means  payment  in  cash  on  delivery,  the  de* 
livery  taking  place  at  the  end  of  two  months  and  three 
days'  grace;  or  deducting  proportionable  discount  if 
the  delivery  be  before  the  end  of  that  period.  In 
earlier  transactions  between  the  parties,  the  defendants 
had  paid  by  accepting  bills  drawn  by  the  plaintiS:  • 
in  the  last  previous  transaction,  the  names  of  the  plain-* 
tifis  were  not  mentioned,  and  the  payment  was  by  cash, 
deducting  two  months'  interest.  Early  in  November 
1840,  the  plaintiffs  having  instructed  Messrs*  Field  to 
expose  for  sale  East  India  rums,  which  were  then  a 
new  article  in  the  market,  Messrs.  Field  reported  an 
offer  of  a  certain  price  by  the  defendants,  which  the 
plaintiffs  agreed  to  accept,  on  the  terms  of  their  receiving 
cash  with  the  usual  prompt,  saying  that  they  would 
not  draw  any  more  bills:  and,  on  19th  November^ 
Messrs,  Field  delivered  to  plaintiffii  a  sold  note  bearing 
that  date,  not  disclosing  the  purchaser's  name,  but 
stating  the  prompt  in  the  following  terms,  **  Prompt 
two  months,"  and  signed  <<  J.  and  W.  Field!*  The 
plaintiffs  thereupon  gave  Messrs.  Field  the  usual  de- 
livery warrant,  authorising  delivery  *^  to  Messrs.  Fieid 
or  their  assigns:"  under  which  the  defendants  ulti«> 
mately  received  the  goods.  At  the  close  of  the  plains 
tiffs'  case  the  defendants  applied  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  that  the  Fields  were 
authorised   by  the  defendants  to  make  the  oontractk 
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Voimme  IK    Hb  Lordsbip  ovemiled  the  objectiooy  reserruig  libert 
to  the  deTendaols,  if  necessarj,  to  moTe  to  enter 
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Tlie  defendants  then  (nrodoced  evidence  to  the  eflei 
that  the  brokers,  as  between  themselves  and  the  ptau 
ti£&|  were  to  make  up  their  account  of  sales  and  pay  i 
three  weeks;  that,  at  the  time  of  the  sale^  the  brokei 
told  the  defendants  that  they,  the  brokers,  should  hav 
to  draw,  as  they  woold  have  ti>  pay  in  three  weeks 
that,  on  the  20th  November^  the  brokers  deliTered  t 
the  defendants  a  bought  note,  bearing  that  date,  chai| 
ing  commission,  and  stating  the  prompt  in  the  fol 
lowing  terms,  **  Prompt  Bill  @  two  months,**  and  signe 
by  the  brokers:  that  in  the  contract,  as  entered  i 
the  brokers'  bodu,  the  prompt  was  originally  i 
follows :  **  Bill  at  two  months.  Bud  Co. ;  **  imdc 
which  had  been  inserted,  after  an  application  by  tb 
plaintiffs'  solicitors  for  copies,  **  prompt  two  month 
G.  and  Co, ;"  that  the  brokers  had  never  held  the  bi 
of  ladings  nor  was  it  indorsed  to  them ;  that  the  brok 
ers  had  received  payment,  on  delivery  of  the  warran' 
by  the  defendants  accepting  a  bill  at  two  monthi 
drawn  by  the  brokers,  who  became  bankrupt  befoi 
the  expiration  of  the  two  months  prompt,  withoi 
having  delivered  to  plaintiffs  the  bill,  or  any  part  < 
the  proceeds ;  that  the  bill  was  paid  at  maturity ;  aftc 
which  the  plaintiffs,  being  then  ignorant  of  the  var 
ations  in  the  contract,  and  of  the  payment,  applie 
to  defendants  for  the  amount  on  the  second  day  aftc 
the  expiration  of  the  three  days'  grace,  the  first  bein 
Sunday  i  and  that  in  that  trade  it  was  customar] 
where  the  principal's  name  was  not  disclosed,  for  tb 
broker  to  receive  payment,  whether  it  was  to  be  by  bi 
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or  in  money.    The  plaintiffs  produced  evidence  in  reply^  Qu^nCs  Bmek. 

to  the  effect  that  there  was  no  such  custom  in  the  ^ 

trade.  The  Lord  Chief  Justice  told  the  jury  that,  there  OmMutoK 
being  a  material  discrepancy  between  the  bought  and  -.  Buck. 
sold  notes,  there  was  no  contract  of  sale,  and  the 
plaintiffs  were  entided  to  recover  on  the  count  in 
detinue;  but  that,  assuming  the  bought  note  to  con- 
stitute the  contract,  the  question  was,  whether  the  plain- 
tiffs had  authorised  the  brokers  to  accept  payment  by 
bill  at  two  months ;  in  which  case  the  defendants  were 
entitled  to  a  verdict  Verdict  for  the  defendants :  liberty 
being  reserved  to  move  to  enter  a  verdict  for  the 
plaintiffs. 

In  Hilary  term  1842(a),  CresmM  obtained  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiffs,  or  a  new  trial  hod :  and,  in  the  same 
term  (&),  Kelly  obtained  a  rule  nisi  for  a  nonsuit,  or  a 
new  trial, 

Kellt/i  in  last  Hilary  vacation  (c),  shewed  canse 
against  the  plaintiffs'  rule.  The  bought  note  is  the 
contract  as  regards  the  defendants,  who  paid  the  bill 
when  due,  and  did  not  hear  of  the  plaintiffs  having 
any  interest  until  two  days  after  that  payment:  the 
defendants  are  not  to  pay  twice  over  merely  because 
the  plaintiffs'  agent  disobeyed  their  secret  instructions : 
a  principal  has  his  remedy  against  an  agent  for  such 
misconduct.  The  defendants  produced  some  evidence 
to  shew  that,  according  to  the  usage  of  this  trade,  the 
broker  was  entitled  to  receive  payment  or  to  sell  for 

(o)  ISth  January,  (6)  14th  Janutuy, 

(c)  February  IsL     Before  Lord  Dennutn  C.  J.y  and  Paile$tm  and 
CWmc^fe  Js. 
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bills :  they  would  have  produced  more ;  but  the  jo 
expressed  themselves  satisfied  on  this  point:  and  t 
plaintiffs  endeavoured  to  meet  this  intimatioD  from  t 
jury  by  calling  witnesses  to  prove  the  n^ative :  bat  t 
jury  found  that  the  broker  himself  was  entitled  to  i 
eeive  payment,  and  that  the  buyer  was  not  bound 
enquire  after  the  seller. 

First)  as  to  the  issues  on  the  pleading  in  detint 
lliere  is  certainly  a  material  variance  between  i 
bought  and  sold  notes  |  and  neither  party  was  boui 
by  the  mere  contract  as  long  as  nothing  had  been  doi 
mider  it:  but  their  rights  had  undergone  a  materi 
change  before  the  action  was  brought.  A  few  da; 
after  the  sale,  plaintiffs,  knowing  that  the  defendat 
were  the  purchasers,  delivered  the  goods  to  the  brok 
to  deliver  to  the  purchasers,  the  plaintiffs  there! 
making  him  their  agent  for  that  purpose!  and,  ev4 
assuming  that  there  was  no  binding  contract^  i^  afti 
a  delivery  by  the  broker  to  the  defendants  under  th 
authority,  the  plaintiff^  may  still  elect  to  disaffirm  d 
sale,  they  Cannot  treat  the  defendants  as  wrongdoe 
without  giving  them  notice  of  that  election,  and  d 
manding  the  goods.  Here,  as  is  usual  in  trover,  the 
is  a  plea  of  Not  possessed,  under  which  any  thing  mi 
be  shewn  which  proves  that,  as  against  the  defendant 
die  plaintiffs  have  no  absolute  right  of  possession.  Thu 
in  trover  by  assignees  of  a  bankrupt  to  recover  gooi 
obtained  under  a  fraudulent  preference,  a  previous  A 
mand  by  them  is  necessary  to  make  the  defendant 
possession  wrongful.  Here  the  only  demand  was,  n^ 
of  the  goods,  but  of  payment;  and  the  defendan 
could  not  suppose  that  they  were  wrongdoers  in  hol< 
ing  the  goods.     {Patteson  J.    I  suppose  the  plaintii 
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did  not  at  that  time  know  of  the  variance.]     Still  the  Queen*t  Bench. 

1848 
defendants  would  not  be  wrongdoers  until  the  goods  '____ 

had  been  demanded :  the  numerous  dealings  with  the  Oi^kmon 
goods  that  might  have  taken  place  in  the  interval  Rvck* 
ought  not  to  be  set  aside  without  notice.  In  the  case  of 
a  fraudulent  preference,  and  other  instances  where  a 
previous  demand  is  necessary^  there  is  some  fault  in  the 
holder :  here  the  fault  is  entirely  on  the  part  of  the 
plaintiffs :  according  to  the  contract  as  represented  to 
them,  the  buyer  was  not  bound  to  take  the  goods  before 
the  end  of  two  months,  but  he  might  do  so»  deducting 
discount  from  the  price:  the  plaintiffs  ought  not  to 
have  delivered  the  goods  before  the  end  of  the  two 
months  without  first  receiving  the  price  less  the  dis* 
count.  The  delivery  also  supports  the  plea  of  leave 
and  licence,  which  had  not  been  determined,  there  hav- 
ing been  no  demand  of  the  goods. 

The  plaintiffs  cannot  maintain  the  count  ibr  goods 
sold  and  delivered,  without  affirming  their  agent's  con-* 
tract;  and,  suing  on  it,  they  affirm  it  in  omnibus.  Thus, 
where  the  agent  for  the  sale  of  a  horse  is  forbidden  to 
give  a  warranty,  but  nevertheless  sells  with  a  warranty, 
if  the  principal  sues  on  the  contract  he  must  abide  by  the 
warranty,  for  it  entered  into  the  price.  On  that  view 
the  defendants  make  out  their  plea  of  payment :  they 
purchased  on  terms  without  which  they  would  not  have 
contracted ;  and  they  have  paid  accordingly.  Even  as- 
suming the  contract  not  to  have  been  binding  originally, 
the  plain tifls  have  no  right  to  disaffirm  it  now :  for,  on 
19th  November^  they  handed  the  goods  to  the  broker  for 
delivery  to  the  defendants  as  under  a  sale ;  he  delivered 
them  accordingly,  and  received  payment  in  a  bill ;  and, 
though  he  might  have  no  authority  to  sell  for  a  bill,  yet, 
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if  the  principal  gives  his  agent  the  apparent  absolul 
control,  he  is  bound  by  the  contract  No  person  woul 
venture  to  buy  in  market  overt,  if  a  master  could  dij 
affirm  his  servant's  sale  there  for  less  than  the  autbc 
rised  price.  {Patteson  J.  I  am  not  prepared  to  say  thi 
the  maxim  caveat  emptor  would  not  apply.]  If  tfa 
article  had  been  stolen,  the  real  owner  would  be  bouni 
by  such  a  sale :  as  between  innocent  parties,  it  is  tfa 
negligent  that  ought  to  suffer. 


Bovillf  contra.  The  general  plea  of  payment,  an 
the  plea  of  payment  by  accepting  the  bill,  both  set  u 
a  defence  in  terms  as  arising  after  the  cause  of  actio 
accrued,  which  was  not  until  the  bill  became  due 
Goodchild  v.  Pledge  (a) :  the  evidence  therefore  doc 
not  support  the  pleas ;  and,  if  it  discloses  a  defeno 
it  is  one  tliat  ought  to  have  been  pleaded  specially  as 
performance  of  the  contract.  [Kelltf.  If  so,  there  neve 
was  a  cause  of  action,  and  the  plea  of  nunquam  indc 
bitntus  is  sufficient :  if  there  ever  was  a  cause  of  action,  i 
accrued  before  the  bill  was  paid.]  The  defendants  ad 
mit  that  on  the  count  in  debt  the  plaintifls  have  a  prim 
facie  case,  to  which  there  is  no  answer  but  the  suppose 
payment :  if  there  was  a  contract,  it  was  the  sold  note 
and  the  plaintiffs  have  not  been  paid :  if  there  was  nc 
a  contract,  they  are  entitled  to  the  goods. 

The  broker  acted  imder  special  instructions  to  sel 
only  for  cash :  and,  the  particular  article  being  new  i 
the  market,  there  were  no  circumstances  from  whici 
parties  could  infer  that  he  had  an  implied  authority  to  an 
greater  extent.     The  broker  acted  as  the  agent  of  bot! 


(a)  \U.^W.  S63. 
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parties ;  the  bought  and  sold  notes  constitute  the  con-  Queen*t  Bench, 
tract:  and  the  decisions  from  the  time  of  Lord  Tenter-  * 

den  to  the  present  day  shew  that,  where  these  notes  Geiomh 
vary,  the  broker's  book  cannot  be  referred  to,  and  Ruck. 
there  is  no  contract :  Grant  v.  Fletcher  (a),  Thornton  v. 
Meux  (i),  Hawes  v.  Forster  {c).  If  the  bought  note  was 
the  contract,  it  was  without  authority :  and,  though  the 
defendants  knew  nothing  of  the  plaintiffs  in  the  trans- 
action, they  knew  they  were  dealing  with  brokers :  that 
appeared  on  the  face  of  the  bought  note,  in  which  a 
charge  is  made  for  commission.  The  plainti&  were 
not  negligent  in  giving  the  delivery  orders  to  the 
broker;  for  he  was  the  proper  person  to  hold  them 
ready  to  be  handed  over :  the  delivery  by  the  plaintiffs 
was  on  the  terms  of  the  sold  note ;  and  they  applied  to 
the  defendants  immediately  the  prompt  expired,  up  to 
which  time  they  were  not  aware  of  the  variance. 
Therefore  no  property  passed :  the  purchasers  have 
their  action  against  the  brokers  for  deceit;  and  the 
seller  has  no  such  action.  As  to  the  necessity  of  a  de- 
mand, if  there  was  no  contract  the  goods  came  wrong- 
fully to  the  defendants'  possession.  [Lord  Denman  C.  J. 
Do  you  conceive  that  a  demand  is  necessary  in  de- 
tinue?] No.  The  plea  of  Not  possessed  is  inappli- 
cable. IPatteson  J.  Mr.  Kelly  put  it  rather  that  the 
defendants  had  the  possession  by  delivery  of  the  plain- 
tiffs, whose  leave  and  licence  has  not  been  determined. 
Lord  Detiman  C.  J.  Even  so  I  should  say  that  the 
defendants'  possession  of  the  goods  is  no  more  lawful 
than  is  the  borrower's  possession  of  money  lent;  yet 
debt  for  money  lent  lies  without  previous  demand.     It 

(a)  5  B.  ^C.  436.  (6)  Moo.  i  M.  4S. 

(c)  1  Moo.  4f  Rob,  368. 
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may  be  different  as  to  the  plea  of  leave  and  licenc^^ 
The  authority  to  deliver  was  merely  on  the  terms   ^ 
the  supposed  contract  as  disclosed  in  the  sold  note^  jf 
there  was  no  contracts  there  was  no  authority  to  deliver. 
It  is  not  necessary  in  detinue  to  shew  a  coover»xz, 
IKellj/  referred  to  Gledstane  v.  Hewitt  (a),  as  to  plead- 
ing in  detinue.] 


Bovill  then  shewed  cause  against  the  rule  for  eDte^ 
ing  a  nonsuit  The  question  is  whether,  at  the  close  of 
the  plaintiffs'  case,  there  was  any  evidence  at  all  thit 
the  broker  had  authority  from  the  defendants  to  make 
the  contract  The  plaintiffs  say  that  the  sold  note  was 
signed  by  the  broker  as  the  defendants'  agent r  Hawes^, 
Forster  (&).  There  certainly  was  some  evidence  of  au- 
thority, the  slightness  of  which  might  have  been  com- 
mented upon,  if  the  defendants  had  rested  their  case 
there ;  and,  if  there  was  any  evidence  of  authority  at  that 
stage,  it  must  now  be  taken  as  proved  upon  the  whole 
case  as  it  stands.  The  objection  applies  only  to  the  in- 
debitatus count 

Kelly  and  Martin^  contra.  At  the  trial  no  notice  was 
taken  of  the  count  in  detinue  but  by  a  slight  allusion  at 
the  close  of  the  opening  speech;  and,  but  for  the  import- 
ance of  the  case,  the  Lord  Chief  Justice  would  hare 
nonsuited  the  plaintiffs  for  want  of  evidence  of  authority. 
The  evidence,  as  it  stood  at  the  close  of  the  plaintifi' 
case,  was  the  sold  note,  with  proof  of  previous  dealings, 
that  the  plaintiffs  gave  the  delivery  order  to  the  brokers 
indorsed  generally,  and  that  the  defendants  ultimately 


(a)  1  c.  4r  «^-  5^5- 


(6)  1  Moo,  $•  Rob.  36$. 
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obtained  possession  of  the  goods.     Brokers  are  not  the  Qy^en^i  Bench. 

general  agents  of  their  principals,  but  special  agents  for '____ 

each  particular  transaction :  no  number  of  such  previous  G»««»"o» 
contracts  would  shew  a  general  authority.  {Patteson  J.  ^^ok. 
To  fix  a  defendant,  a  contract  must  be  shewn,  signed 
by  him  or  his  agent:  this  is  signed  by  the  plaintiffs' 
agent  AH  this  arises  from  the  practice  of  delivering 
a  contract  to  the  party  who  is  bound  by  it.  There 
ought  to  have  been  notice  to  the  defendants  to  produce 
their  part ;  and  I  do  not  see  why  that  per  se  should 
be  evidence  of  authority.  Lord  Dennian  C.  J.  At 
the  close  of  the  plaintiffs'  case  there  was  no  proof  of 
there  having  been  more  than  one  note.]  In  Hawes  v. 
Foster  {a)  there  was  the  proof  of  authority  which  is 
wanting  here :  and,  as  regards  the  count  in  detinue,  the 
sold  note,  if  not  shewn  to  have  been  delivered  with  the 
defendants'  authority,  was  improperly  admitted  in  evi- 
dence, and  there  ought  to  be  a  new  trial. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  now  delivered  judgment. 

The  first  question  in  this  case  is  whether  the  de- 
fendants ever  were  indebted  to  the  plaintiffs  for  goods 
sold  and  delivered  to  be  paid  for  on  request 

The  cases  as  to  contracts  made  through  the  interven- 
tion of  a  broker  acting  for  both  buyer  and  seller  are  not 
clear :  but  they  establish  this  point  beyond  all  doubt, 
namely,  that  when  the  bought  and  sold  notes  differ 
in  any  material  respect  there  is  no  contract  Here  they 
differ  essentially ;  and  therefore  there  was  no  contract 
of  sale  at  all:  there  was  indeed  a  delivery;  but  it 
was  under  a  mistaken  notipn  as  to  the  existence  of  a 

(a)  1  Moo,  f  Rob.  368. 

So  2 
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robime  jr.     contract  which  never  did  exist    No  cause  of  action  wasi 
[_  _  therefore  established  for  goods  sold  and  delivered ;  and 


Oemsom      ^|)q  defendants  are  entitled  to  succeed  upon  the  pi 

Ruck.        of  Never  ihdebted.    They  must  fail  on  the  other  pleas  t^ 

the  count  in  debt,  because  those  pleas  proceed  on  tk* 

supposed  performance  of  a  contract  which  never 

isted,  and  could  not  be  performed. 

The  next  question  is  as  to  the  count  in  detinue, 
this  count  three  pleas  are  pleaded :  Non  detinent ; 
the  plaintiffs  were  not  possessed  ;  and  leave  and  lioen 
The  evidence  clearly  established  that  the  plaintiffs  w< 
possessed,  and  that  the  defendants  did  detain  the  go(»-d 
The  other  plea,  of  leave  and  licence,  is  said  to  be  estcal 
lished  by  the  defendants,  because  the  plaintiff  delivevie 
the  goods  to  them ;  but  the  answer  is  that  they  were  de- 
livered under  the  mistaken  notion  that  a  contract  had  been 
made,  such  as  the  broker  represented  to  the  plaintiffiy 
whereas  no  such  contract  was  made :  the  plaintiffs  never 
authorised  the  broker  to  deliver  the  goods  without  pay- 
ment ;  and  the  delivery,  being  unauthorised,  cannot  ope- 
rate as  a  licence  to  the  defendants  to  hold  the  goods. 

For  these  reasons  we  are  of  opinion  that  the  rule  roast 
be  made  absolute  to  enter  a  verdict  for  the  plaintifi 
upon  all  the  issues  arising  out  of  the  count  in  detinue* 
Verdict  to  be  entered   for  plaintiffs,  on  the 
issues  on  the  first  count,  for  30S/.,  and  od 
all  the  issues,  but  the  first,  on  the  counts  i' 
debt ;  and  for  defendants  on  the  issue  upc 
Never  indebted. 

On  a  subsequent  day  in  this  term  (May  SOth) 
defendants'  rule  was  discharged. 

END   OF   EASTER   VACATION. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  were 
Lord  Denman  C.  J.  Williams  J. 

Pati'ESon  J.  Coleridge  J. 


HODGKINSON   against  WyATT.  Thursday, 

°  May  25th. 

DEBT  on  a  bond,  made  to  plaintiff  by  defendant,   Declantion 
on  a  bond 

dated  7th  January  1837,  in  the  penal  sum  of  1200/.  shewed  that 

the  bond  wa§ 

The  declaration  averred  that  the  bond  was  subject  to  a  conditioned  for 

condition,  which,  with  the  bond,  was  set  out  on  oyer,  ^f  ^"^ad-" 

and  also  its  effect  stated  in  the  declaration,  and  which  j^^^lgsy, 

recited  that  the  plaintiff  "  hath  this  day  lent  and  ad-  "T^  "*^*  ■' 

•  ^5  per  cent,  per 

annum  on  tHe 
eocy.,  tobe 
computed  from  1st  Janiwry,  18S7,  pa3rable  every  1st  July  and  Ist  January,  the  first  pay- 
ment to  be  made  on  \ttjuly  1837,  the  loan  being  also  secured  by  a  deposit  of  title  deeds  of 
leasehold  property  in  land.     Plea,  that  the  bond  was  given  on  a  corrupt  agreement  for  pay- 
ment of  more  than  H  per  cent,  per  annum  on  the  loan  of  600/. 

On  the  trial,  the  only  evidence  was  the  bond  and  condition. 

Held,  that  defendant  was  entitled  to  a  verdict  under  SstaL  \2  Ann,  c.  16.  s.  1.,  the 
bond  and  condition  shewing,  if  unexplained,  a  contract  for  payment  of  5  per  cenL  interest 
on  the  GOOL  for  less  than  a  year,  and  the  contract  not  being  protected  by  stat  S  ft  3  Vici» 
c.  37.  s.  1.,  inasmuch  as  the  proviso  of  that  section  prevents  it  from  applying  where  a  se- 
curity on  land  is  given,  and  a  collateral  security,  by  equitable  mortgage  on  deposit  of  tiUe 
deeds  to  leasehold  property  in  land,  is  within  the  proviso. 

Stat  2  &  3  Vict,  c  37.  s.  1.  is  retrospective. 

3c  3 
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vanced  **  to  defendant  ^*  600Ly  at  interest,  after  the  n 

of  five  per  cent  per  annum,  for  the  term  of  seven  yei 

certain ;  and,  upon  the  treaty  for  the  said  loan,  it  « 

agreed  that  the  repayment  of  the  same  sum,  and  inten 

as  aforesaid,  should  be  secured  unto  the  said  Edwa 

HodgkinsoUy  his  executors,  administrators  and  assigi 

by  the  above  written  bond  or  obligation,  conditioned 

manner  hereinafter  mentioned,  and  also  by  the  depo* 

of  a  certain  indenture  of  lease,  bearing  date  on  or  abo 

the  18tb  day  of  April  1826,  and  made  "  &c. ;  the  coi 

dition  then  described  a  lease  of  two  messuages  to  d 

fendant,  fof  thirty  one  years  from  24th  June  1826, 

the  yearly  rent  of  92/. ;  ^^  and  also  by  the  deposit  of 

certain   other   indenture  of  lease,  bearing  date  on  i 

about  the  25th  of  October  1 822,  made  between "  &c 

the  condition  then  described  a  lease  of  land,  with  buil 

ings  thereon,  to  one  James  Powelly  for  eighty  years  aE 

a  half,  from  25th  March  1821,  at   the  yearly  rent 

8/.  85. ;  "  together  with  the  subsequent  deeds  vestir 

the  same  in  the  said  Hefirj/  Earlj/  JVycUt "  (defendant^ 

^*  and  also  by  the  deposit  of  a  certain  other  indenture  < 

lease,  bearing  date  on  or  about  the  18th  September  182 

and  made  between  "  &c. ;  the  condition  then  describe 

a  lease  of  land  and  buildings  to  defendant,  for  seven! 

four  years  and  a  half,  from  25th  March  1827,  at  tl: 

yearly  rent  of  a  peppercorn,  if  demanded ;  "  and  whic 

said  deeds,  respectively,  have  been  accordingly  this  da 

deposited  by  the  said  Henry  Early  Wyatt  with  the  sai 

Edward  Hodgkinsonj  as  a  collateral  or  equitable  securit 

for  the  repayment  of  the  said  sum  of  600/.,  and  intere 

as  aforesaid,  as  they  do  hereby  respectively  acknowledg 

and  declare."     The  condition  was  then  stated  to  be  tha 

if  defendant,   his   heirs,   executors   or   administrator 
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should  pay  to  plaintiff,  bis  executors  &c.5   ^*  the  said  Queen*i  Bench. 

1843. 
principal  sum  of  600/.  on  the  1st  day  oi  January  which    [__ 

will  be  in  the  year  of  our  Lord  1844,  being  the  expira-  Hodoihwow 
tion  of  seven  years  from  the  date  hereof,  and  also  if  Wtatt. 
the  said  Henry  Early  fVyattj  his  heirs,  executors  or 
administrators,  do  and  shall  in  the  mean  time  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Edward 
Hodgkinsonj  his  executors,  administrators  or  assigns,  in- 
terest for  the  said  principal  sum  of  600/.,  at  and  after 
the  rate  of  51.  per  cent  per  annum,  to  be  computed 
from  the  1st  day  of.  January  instant,  by  equal  half 
yearly  payments  on  the  1st  day  of  Jufy  now  next  en- 
suing, and  on  each  1st  day  of  January  and  1st  day  of 
July  in  every  succeeding  year,  during  the  said  term  of 
seven  years,  or  until  the  said  principal  sum  of  600L 
shall  be  fully  paid  and  satisfied,  without  any  deduction 
or  abatement  out  of  the  said  principal  sum  or  the  in- 
terest thereof,  respectively,  or  any  part  thereof,  on  any 
account  whatsoever,''  then  the  writing  obligatory  to  be 
void ;  otherwise  &c. 

The  declaration  then  averred  that,  after  the  making, 
&&,  to  wit,  on  1st  July  1841,  a  large  &c.,  '^  to  wit  the 
sum  of  15/.  of  the  said  interest  upon  the  said  sum  of 
600/.,  at  and  after  the  rate  of  51,  per  centum  per  annum, 
for  one  half  of  a  year,  which  expired  on  the  day  and 
year  last  aforesaid,  became"  and  still  was  due;  by 
which  breach  the  bond  was  forfeited,  and  an  action  had 
accrued  &c. :  yet  defendant  had  not  paid  &c. 

The  defendant  set  out  the  bond  and  condition  on  oyer, 
and  pleaded  that,  before  the  making  &c.,  and  before 
the  passing  of  stat.  2  &  3  Vict,  c,  37.  (a),  "  it  was,  cor- 
ruptly and  against  the  form  of  the  statute  in  that  case 

(a)  Continued  to  Ut  January  1846  by  stats.  3  &  4  Vict,  c  83.,  4& 
o  Vict.  c.  54.,  and  6  &  7  VicL  c.  45. 

3c  4 
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Foiutme  IF,     made  and  provided,  agreed,  by  and  between  the  plain! 
[___  and  the  defendant,  that  the  plaintiff  should  lend  and  a 


HooGKiNsoM  vance  unto  the  defendant  600/.  of  lawful  money  of  Gn 
Wtatt.  Britain^  and  that  the  plaintiff  should  forbear  and  gi 
day  of  payment  thereof  to  the  defendant  until  and  up< 
the  1st  January y  in  the  year  of  our  Lord  1844,  and  th 
the  defendant  should  repay  to  the  plaintiff  the  sa 
sum  of  600/.  on  the  day  and  year  last  aforesaid ;  ai 
that  the  defendant,  for  the  loan  of  the  said  sum  of  600 
and  for  giving  day  of  payment  thereof  as  aforesaid  I 
the  time  aforesaid,  should  give  and  pay  to  the  plaint 
more  than  lawful  interest  at  and  after  the  rate  of  5/.  p 
cent,  per  annum  on  the  said  principal  sum  of  600/1,  th 
is  to  say,  fourteen  sums  of  15/L  each,  to  be  paid  r 
spectively  by  the  defendant  to  the  plaintiff  on  the  1 
day  of  July  in  the  year  of  our  Lord  1837,  the  1st  d; 
of  Jamtary  in  the  year  of  our  Lord  1838,''  the  1st  d) 
of  July  A.  D.  1838,  &c.  (every  \s\.  January  and  \sXjm 

ending  with  1st  January  1844),  ^^  and  being  the  ss 
interest  in  the  said  condition  mentioned  on  the  sa 
principal  sum  of  600/.,  at  and  after  the  rate  of  5/.  p 
cent,  per  annum,  to  be  computed  from  the  said  1st  d 
of  January  in  the  said  condition  mentioned  as  instao 
and  that,  for  securing  the  payment  of  the  said  600/.,  ai 
the  said  fourteen  sums  of  15/.  each  as  aforesaid,  to  t 
plaintiff,  he,  the  defendant,  should  make  and  seal,  and 
his  act  and  deed  deliver  to  the  plaintiff,  a  certain  writii 
obligatory,  and  should  thereby  bind  himself  in  the  pec 
sum  of  1200/.,  conditioned  for  the  payment  of  the  sa 
sum  of  600/.  on  the  said  1st  day  of  January  a.  d,  18 
aforesaid,  with  interest  for  the  sum  of  600/.  at  and  afi 
the  rate  of  5/.  per  cent,  per  annum,  to  be  computed  frc 
the  1st  day  oi  January  then  instant,  by  e^ual  half  yeai 
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payments  on  the  1st  day  of  July  then  next  ensuing,  and  (hieen*t  Bench, 

on  each  Ist  day  of  January  and  1st  day  of  July  in  every [ 

succeeding  year  during  the  term  of  seven  years  ending    Hodokim»h 
on  the  1st  day  of  January  a,  d.  1844,  or  until  the  said       Wtatt. 
principal  sum  of  600/.  should  be  fully  paid  and  satisfied, 
without  any  deduction  "  &c.,  *<  and  {a)  should  deposit 
with  the  plaintiff  certain  indentures,  being  the  indentures 
mentioned  in  the  said  recitals  to  the  said  condition,  as 
a  collateral  or  equitable  security.     That,  in  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  the  plaintiff 
afterwards,  after  the  making  thereof,  and  before  the  1st 
day  oi  January  a.  d.  1844,  to  wit  on  the  said  7th  day  of 
January  a.  d.    1837,  before  the  making  and  passing  of 
the  said  first  mentioned  statute,  lent  and  advanced  to 
the  defendant  the  said  sum  of  600/.  upon  the  terms 
aforesaid ;  and  that,  for  securing  the  payment  thereof, 
and  of  the  said  fourteen  sums  of  15/.  each,  to  be  paid 
and  given  to  the  plaintiff  as  aforesaid  for  the  purpose 
aforesaid,  the  defendant,  in  further  pursuance  of  the  said 
corrupt    and    unlawful    agreement,   after    the   making 
thereof,  and  before  the  making  of  the  said  first  men- 
tioned statute,  to  wit  on  the  said  7th  day  of  January^ 
A.  D.  1837,  aforesaid,  made  and  sealed,  and  as  his  act 
and  deed  delivered  to  the  plaintiff,   and   the  plaintiff 
then,  and  before  the  making  of  the  said  first  mentioned 
statute,  accepted  and  received  of  and  from  the  defendant, 
in  pursuance  of  the  said  corrupt  and  unlawful  agreement, 
and  for  the  purpose  aforesaid,  the  said  writing  obligatory 
in  the  said  declaration  mentioned."     ^^  That  the  said 
fourteen  sums  of  15/.  each,  together  amounting  to  the 
sum  of  210/.,  and  so  reserved  and  made  payable  to  the 

(a)  As  to  this  allegation,  see  ThibauU  t.  Gibson,  12  A/.  |r  IF.  88. 
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Fokime  IF, 
1843. 

H0DOKIM8OM 

▼. 

Wtatt. 


plaintiff  by  the  said  condition  of  the  said  writing  as 
aforesaid,  together  exceed  the  rate  of  5L  for  the  for- 
bearing and  giving  day  of  payment  of  lOOL  for  one 
year,  contrary  to  the  form  of  the  statute "  &c.  ^'  By 
means  whereof,  and  by  force  of  the  statute ''  &&,  ^  the 
said  writing  was  and  is  wholly  void  in  law."  Verifica- 
tion. 

Replication.  That  the  writing  obligatory  was  made 
'^  for  a  good  and  legal  consideration,  and  was  not  made 
in  pursuance  of,  or  upon,  the  said  corrupt  and  unlawful 
agreement,  or  for  the  purpose  in  the  said  plea  of  the 
defendant  mentioned,  in  manner  and  form  "  &c. :  con* 
elusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Tindal  C.  J.,  at  the  Surrey  snmmr- 
assizes,  1841,  the  defendant's  counsel  contended  thatth^ 
burthen  of  proof  lay  on  the  plaintiff;  but  his  lordshif 
decided  that  it  lay  on  the  defendant.     The  defendanf  ^ 
counsel  then  read  the  pleadings,  and  put  in  the  bond- 
and   condition.     The  plaintiff's  counsel  called  no  wit — 
nesses.     The  Lord  Chief  Justice  told  the  jury  that,n 
explanation  being  offered  on  either  side,  the  verdict,  ii 
his  opinion,  ought  to  be  for  the  defendant;  and  th^ 
jury  found  for  the  defendant  accordingly.    In  Michaelnu^^ 
term,  1841  {a), 


Piatt  moved  for  a  new  trial,  or  judgment  non  obstante 
veredicto.  The  plea  sets  up  a  corrupt  agreement ;  the 
animus  of  the  contract  is  material :  the  defendant  there- 
fore was  bound  to  give  evidence  shewing  a  corrupt  con- 
tract The  bond  and  condition  are  consistent  with  the 
supposition  that  the  defendant  might  have  been  indebted 


(a)  November  6th. 
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to    the.  plaintiff  before    the    600/.   was   advanced  (a).   Qfteen*s  Bench. 

184S 
\^Wightman  J.    The  bond  was   surely  prima  fiwrie  evi-  *__ 

dence  of  a  contract  simply  for  the  loan  of  600/.  on  the  HoDOKimon 
?th  di  January ;  if  any  explanation  could  be  giveni  why  Wtar. 
did  you  not  give  it  ?]  An  usurious  contract  for  six  days* 
interest  on  600/.  seems  absurd.  [Coleridge  3.  Do  you 
say  that  there  cannot  be  usury  if  the  excess  be  small  ?] 
The  plaintiff  at  any  rate  is  entitled  to  judgment  non 
obstante  veredicto.  The  record  discloses,  at  most, 
only  such  excess  above  5  per  cent,  as  would  be  pro- 
tected by  Stat.  2  &  8  Vict.  c.  87. 

Per  Curiam  (i). 
Rule  nbi  for  judgment  non  obstante  veredicto  only. 

In  last  Michaelmas  term  (c), 

Thesiger  and  Knapp  shewed  cause.  The  bond  bears 
date  7th  January  1887:  and  it  appears,  from  both  the 
condition  and  the  plea,  that  interest  was  to  be  paid, 
every  1st  July  and  1st  January ^  upon  600/.  advanced  on 
7th  January,  at  the  rate  of  5  per  cent  per  annum,  reck- 
oning from  1st  January  1837.  On  1st  January  1888, 
therefore,  5  per  cent,  would  have  been  taken  upon  600/. 
forborne  for  less  than  a  year ;  and  that  is  usurious  by 
2  Stat  12  Ann.  c.  16.  5.  1.  The  smallness  of  the  excess 
above  the  legal  interest  does  not  save  the  contract  from 
being  usurious :  Ex  parte  Banglay  [d).  Marsh  v.  Mar-  ■ 
tindale  (e)  is  a  very  strong  instance  of  a  transaction  being 

(a)  Sec  Jones  v.    Waiter  5  New  Co.  341.;  judgment  of  Aldenon  B* 
p.  S55. 

(6)  Lord  Denman  C.  J.,  WWiamif  Coleridge  and  Wighiman  Js. 

(c)  NovenU}er  lOtht  1842.    Before  Lord  Denman  C.  J,,  fniliamtf  CoU- 
ridge  and  Wightman  Js. 

(d)  1  Roie'9  Cases  in  Bankr,  168.  (e)  S  B.  ff  P.  154.  158. 
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treated  as  usurious  where  the  parties  believed  it  to  be 
legal ;  the  only  usury  being  that  interest  was  to  be  taken, 
in  respect  of  a  bill  drawn  to  redeem  an  annuity,  in  tbe 
way  in  which  bills  are  usually  discounted,  namely  by 
allowing  5  per  cent,  from  the  date  of  the  disooont. 
Then,  stat  2  &  3  Vict.  c.  87.  does  not  protect  this  con- 
tract. Sect.  1  of  that  act  indeed  goes  farther  than  stit. 
7  fT.  4.  &  1  Vict.  c.  80.,  and  enables  parties  to  contract 
for  more  than  5  per  cent,  where  the  sum  lent  or  forbOToe 
is  above  10/. :  but  that  statute  passed  on  29th  Jvly  1839  s 
and  this  contract  was  made  before  even  the 
(17th  July  1887)  of  stat.  7  fr.4.  &  1  Vict.  c.  80.  E 
if  Slat.  2  &  d  Vict.  c.  37.  had  a  retrospective  operatiois^ 
it  would  be  inapplicable  here ;  for  the  proviso  at  tlu  < 
end  of  sect.  1  is  ^^  that  nothing  herein  contained 
extend  to  the  loan  or  forbearance  of  money  upon 
rity  of  any  lands,  tenements,  or  hereditaments,  or 
estate  or  interest  therein/'  Here  the  pleadings  shew 
deposit  of  title  deeds  of  land,  which  is  a  security  witbL^^^ 
the  meaning  of  the  proviso.  Even  under  slat  S  B^  ^ 
4  W.  4.  c.  98.  s.  7.,  which  exempted  one  class  of  WIT  M» 
and  notes  from  the  usury  laws,  it  was  held  that  a  col  ^^■'" 
tract  for  a  loan  secured  by  the  deposit  of  a  lease,  and  * 

warrant  of  attorney  and  promissory  note  in  additioi^^''* 
was  not  protected;  Berrington  v.  Collis{a). 

Piatt  and  C.  Chadwicke  JoneSj  contra.     It  is  diflScu     -^^ 
to  construe  this  as  a  corrupt  contract  for  the  purpose  cr:^' 
taking  usurious  interest,  when  it  is  obvious  that  tbe  par 
ties  understood  themselves  to  be,  substantially,  contract- 
ing for  a  payment  of  5  per  cent,  per  annum  on  a  loan  o/ 
600/.,  and  merely  lost  sight  of  the  trifling  excess  which 


151 


I 


(o)  5  New  Ca,  332. 
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arose  from  treatinfir  as  a  whole  year  what,  in  strictness.   Queen*t  Bench. 

1848. 
was  less  by  six  days.     Nor  can  the  court  presume  that ' 

nothing  was  due  before  the  bond  was  given :  and,  if  any     Hodokiihoh 
thing  was  due,  the  slight  excess  in  the  first  half  year       Wtar. 
might  be  allowed  in  respect  of  a  legal  consideration. 
But,  assuming  that  the  pleadings  disclose  what  is  tech- 
nically an  usurious  contract,  the  case  appears  to  be  pre- 
cisely one   of  those  whjch  the  legislature  intended  to 
protect  by  stat.  2  &  8  Vict.  c.  87.    Berrington  v.  CoUis  (a) 
is  inapplicable :   there  the  affidavits,  as  interpreted  by 
the  Court,  shewed  that  the  transaction  was  substantially 
a  loan  on   the  security  of  the  leasehold  property  and 
warrant  of  attorney,  and  that  the  promissory  note  was 
only  collateral  (b) :  here  it  appears  on  the  pleadings  that 
the  substantial  part  of  the  security  is  the  bond  which  is 
the  subject  of  the  action.    In  Ex  parte  Price  (c)  it  was 
held  unnecessary  to  register  a  lease,  deposited  to  secure 
an  annuity,  the  principal  securities  of  the  annuity  having 
been  previously  registered.     The  plaintiflT,  in  effect,  ob- 
tains no  legal  title  to  the  lands ;  he  has  only  the  security 
arising  from  the  interpretation  which  a  Court  of  Equity 
may  put  upon  the  deposit  of  the  deeds;  and  that  secu- 
rity is  merely  collateral.     The  proviso  cannot  apply  to 
it.    Then,  stat  2  &  8  Vict.  c.  87.  5.  1.  is  quite  general; 
nothing  appears   in  it   restricting  its   effect  to  future 
contracts. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

(a)  5  New  Co,  3S2, 

(6)  See,  as  to  this  case,  HoU  ▼.  Mtert,  5  Af .  j-  W.  168.  174. 

(c)  SMadiL  132. 
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It  was  argued,  in  this  case,  that  usury  coold  not  be 
presumed  from  the  record,  because  it  did  not  appeir 
that  the  whole  consideration  was  money  advanced  on 
the  7th  of  January :  but  we  refused  a  rule  as  to  thb 
point,  thinking  that  the  jury  were  bound  to  take  the 
facts  merely  as  they  appeared  on  the  bond.  But  a  nik 
was  granted  for  entering  a  verdict  non  obstante  vere- 
dicto^ it  being  contended  that  stat.  2  &  S  Vict,  c  87.  t»  !• 
protected  the  contract  It  appeared,  from  the  conditioD 
of  the  bond,  that  more  than  5  per  cent,  per  annum  wv 
taken  for  the  first  half  year :  and,  on  the  argument,  it 
was  scarcely  denied  that  this  would  have  been  usorioos 
under  the  old  law.  The  defendant  contended  tint 
Stat  2  &  8  Vict.  c.  87.  s.  1.  did  not  apply  to  the  case^ 
having  been  passed  after  the  bond  was  executed.  At 
to  this,  however,  we  can  see  nothing  in  the  statute  thit 
restrains  it  from  operating  retrospectively.  But  the  de- 
fendant relied  also  on  the  proviso  at  the  end  of  sect!. 
And,  as  to  this,  we  think  that  the  proviso  does  compre- 
hend cases  both  of  collateral  securities  and  of  equitable 
mortgages,  whether  of  freehold  or  leasehold  property* 
On  this  ground  we  think  that  the  plea  is  good. 

Rule  discharged. 
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Queen's  BendL 
1848. 


Thompson  and  Another  against  Becke  and    Saturday, 

Another. 


THE  defendants  applied   to  Coleridge  J.,  at  cham-  A  Judge  at 
duuDbera  dii- 

bers,  to  set  aside  the  service  and  copy  of  writ  of  misMd  « sum- 
summons  in  this  cause,  on  the  ground  that  the  amount  The  untucccft- 
of  debt  was  not  indorsed  on  the  copy.     The  plaintiffi  the  w2,  but 
objected  that  the  aflSdavit  on  which  the  summons  had  |i^^!J^'^ 
been  obtained  was  improperly  entitled  (a) ;  and  for  this  ^^^  ^  ^^ 
reason  the  learned  Judge,  on  April  19th,  1848,  dis-  A>rtiier  mud. 

moiii,  toTO- 

missed  the  summons  with  costs.     The  costs  were  taxed  tctiid  the  order. 

He  Judse^ 

and  paid,  without  objection  or  protest,  on  April  20th.  leaminff  from 
Afterwards,  on  the  same  day,  the  defendants  obtained  that  the  cocta 
leave  from  Coleridge  J.  to  take  out  a  summons  to  have  dii][^^/' 
the  order  rescinded  ;  and  a  summons  to  that  effect  was  *PP}»c«*»on  aa 

made  too  late. 

issued.      The  parties  attended  before  Wishtman  J.,  who,  On  motion  to 

^  e  »  »   the  Court  to 

on  learning  the   nature  of  the  summons,  declined  to  rescind  the  fiiat 
hear  it,  and  adjourned  the  case  till  Coleridge  J.  should      Held,  Uiat 

attend  chambers.     The  summons  came  on  for  hearing  having  appealed 

before  Coleridge  J. ;  when  affidavits  were  produced  on  ^j^  ^iideSe 

both  sides,  and  discussed,  and  the  learned  Judge  re-  JJ^"j  u*'J- 

fused  to  make   any   order,   on  the   irround    that   the  decirion,  and 

^  °  could  not  make 

defendants  came   too  late  after  the  former  order  had  a  further  appeal 

to  the  Court. 

been  proceeded  upon  and  the  costs  taxed  and   paid 
without  protest 


(a)  The  writ  called  upon  **  George  Bede  and  Edward  Flower*  &c., 
gentlemen,  to  appear  in  an  action  of  debt  at  the  suit  of  Robert  ITumpeon 
and  Hugh  Wood,  The  affidavit  was  entitled :  «  Between  Robert  Tkomp^ 
eon  and  Hugh  Wood,  plaintiffs ;  and  Edward  Flower  (sued  with  George 
Becke)  defendant" 
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VoUmeir,  Humfrey^  in  last  Easter  term,   obtained  a   rule  t 

'        shew  cause  why  the  order  oi  April  1 9th  should  not  b 

Thomhov      rescinded.     The  defendant  Becke  made  affidavit,  in  sup 

T. 

Bbckb.  port  of  the  rule,  that,  on  hearing  of  the  taxation  froo 
his  co-defendant  {April  20th),  he  sent  a  clerk  to  pay  thi 
costs,  in  ignorance  of  the  ground  on  which  the  firs 
summons  had  been  dismissed,  and  under  an  appre 
hension  that  plaintiff'  attorneys  would  issue  executioi 
for  the  costs.  And  he  stated  that,  on  the  same  day,  a 
soon  as  he  heard  the  ground  of  dismissal,  he  ^pliec 
for  the  summons  to  rescind. 


Martin  now  shewed  cause.  The  defendants  ha¥< 
selected  their  own  court  of  appeal,  by  going  before  thi 
learned  Judge  who  made  the  order  complained  of;  ani 
on  that  appeal  a  decision  has  been  given.  They  canno 
now  come  to  this  Court  for  a  third  hearing.  (He  wa 
then  stopped  by  the  Court) 

Humfiey^  contra.  The  learned  Judge  has,  on  \ 
mistaken  ground,  refused  to  hear  the  defendants  oi 
the  second  summons.  The  Court  will  rectify  tha 
decision.  The  order  complained  of  on  the  seconi 
summons  was  recent;  and,  though  the  costs  had  beei 
paid,  tliat  was  to  avoid  an  execution.  The  appeal  her 
was  taken  to  the  Judge  who  made  the  order ;  but,  if  an 
other  Judge  had  been  applied  to,  and  refused  to  interfere 
and  the  parties  had  at  once  come  to  this  Court,  wouU 
not  the  Court  have  heard  the  case?  [Patteson  J.  I 
judge  at  chambers  would  not  act  as  on  appeal  from  th* 
order  of  another  judge.  Coleridge  i.  Your  rule  doe 
not  demand  that  the  second  order  should  be  set  aside. 
There  is  none  to  set  aside.      [^Coleridge  J.  Suppose  th< 
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second  application  bad  been  fully  gone  into,  and  the  Qveen*9  Btneh. 

summons  dismissed  with  costs;  could  you  then  have  ' 

appealed  to  the  Court  ?]     In  that  case  there  would  at  Thompwii 

least  have  been  a  decision  on  the  merits.  Bicxs. 


Lord  Denman  C«  J.  If  the  second  application  had 
been  made  to  this  Court,  and  counsel  had  admitted  that, 
before  making  it,  the  costs  had  been  paid,  the  Court 
would  have  done  what  my  brother  Coleridge  did.  The 
defendants  here  have  put  him  in  the  )place  of  the  Court* 
Knowing  that  the  Judges  sometimes  review  their  own 
orders,  they  have  taken  their  chance  of  such  a  result 
in  this  case ;  and  they  must  abide  by  the  decision. . 

Patteson  J.  I  am  of  the  same  opinion.  The  par- 
ties have  themselves  put  the  Judge  at  chambers  in  the 
place  of  the  Court. 

Williams  J.  The  complaint  today  is  against  the 
second  order,  which  is  not  that  mentioned  in  the  rule.  But 
the  rule  must  at  any  rate  be  discharged,  for  the  reasons 
which  have  been  given.  When  the  parties  went  before 
.the  learned  Judge  at  chambers,  they  might  have  come 
to  the  Court  The  Judge  hears  the  case :  we  cannot 
go  into  a  consideration  of  the  length  of  time  given  to  it : 
he  does  hear,  and  declines  to  rescind  the  former  order. 
The  defendants  cannot  now  appeal  to  the  Court* 

CoLERiDQE  J.  concurred. 

Rule  discharged  with  costs  {a). 

(a)  See  ito  V.  2%«  Archbukop  <f  Fork,  I  A.  ^  B,  394. 
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IkT'^Sih.       Li^nnr  against  Cbjlffebs  and  Others,  As8ign< 

of  Thomas  Hamlet,  a  Bankrupt. 


irexecutioa       T7EIGNEEr  issue.     The  declaration  stated  that, 

issue  on  a  judg-    JL 

ment  grounded  fore  the  making  of  the  promise  &&,  the  she 

ofattorncj.aiid  o{  Buckinghamshire  had  seized  and  taken  in  execat 

rupt(7°be  Certain  goods  under  a  testatum  fi.  fa.,  upon  and  for  h 

v^^^^  ing  satisfaction  of  a  judgment  of  the  Court  of  Quee 

*'dbrf'"'Ll  ^"^^»  obtained  by  plaintiff  against  Hamlet :  that,  1 

I                      ^^  ezecutioo  fore  the  making  of  the  promise  &c.,  a  fiat  in  bankrup 

withhold  the  had  issucd  against  Hamlet^  under  which  the  defenda 

assignees.  became  assignees :  and  thereupon  a  discourse  was  I 

tioo  creditor   *  &^  wherein  a  question  arose,  **  whether  the  afores 

a^*insttb?^  execution  was  valid  against  the   said  fiat:**  and   t 

claim  of  the  plaintiff  asserted  its  validity,  and  defendants  the  o 

*>>•  j".^«™«>*  trary.     A  wager  was  then  stated,  with  mutual  promis 

under  a  war-  as  usual ;  and  plaintiff  averred  that  in  fact  the  execut 

rant  of  attorney 

in  an  action  waS  valid  &C. 

commenced  ad-         Tki  i  i  i-j  • 

Tersely,  and  is         Flea,  that  the  execution  was   not  vaiia  agamst 
tectMl^bTstaL     ^^^^  in  manner  &c.:  conclusion  to  the  country.     Is 
1  w.  4.  c  7.      thereon. 

s.  7.,  the  onus 

of  proTing  the         Qu  the  trial,  before  Lord  Denman  C.  J.,  at  the 

action  so  com- 
menced lies  on    tings  in  Middlesex  after  Hilan/ term,  1842,  the  pli 

such  creditor. 

An  admis-      tiff's  case  was  rested  on  an  admission  consented  to 

sion  tliat  the  rr>t  i  ^     •    r     •  • 

judgment  was     both  parties,    ^'  That  the   testatum  neri  facias    m 
warrant  of         pleadings  of  this  cause  mentioned  is  founded  on  i 

attorney  pur- 
porting to  be 

giTen  by  the  debtor  to  the  creditor  as  collateral  security  for  the  sum  of  &c^  and  thai 
§.  fa.  was  duly  executed  on  the  effects,  does  not  shew  that  the  warrant  of  attorney 
given  in  an  adverse  action,  but  implies  the  contrary. 

On  a  feigned  issue  between  execution  creditor  and  assignees,  toe  declaratioa  red 
an  execution  and  fiat  in  bankruptcy  and  a  wager  on  the  question,  **  whether  the  afon 
execution  was  Tslid  against  the  said  fiat,**  the  plaintiff  is  not  entitled  by  the  terms  oi 
issue  to  dispute  the  iMnkruptcy, 


V. 


VL  VICTORIA.  763 

issued  out  by  virtue  of  a  jadgment  signed  on  a  certain  Queen's  Bench. 

184S 
warrant  of  attorney  bearing  date  the  8d  day  of  Decern-  '___ 

ber  1840,  purporting  to  be  given  by  the  said  Thomas       I«»mt 

Hamlet  to  the  above  named  plaintiff  as  collateral  security 

for  the  sum  of  5000/.  as  therein  mentioned :  and  that 

such  testatum  fi«  fa.  was  duly  executed  on  the  effects  of 

the  said  liomas  Bamlei  by  the  sheriff  of  the  county  of 

Bucks,  at  Denham  in  the  said  county,  on  the  2Sd  day  of 

January  1841/'    The  warrant  of  attorney  itself  was  not 

put  in.     It  appeared  that  the  fi.  fib  issued  on  Jarmary 

21st,  1841 ;  and  the  goods  were  seized  on  Jamuxry  22d. 

The  fiat  against  Mr.  Hamlet  issued  on  March  20th ;  and 

the  goods  had  not  then  been  sold. 

The  defendants  relied  upon  stat  6  G.  4.  e.  16.  <•  108., 
which  enacts  that  <^  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any 
judgment  obtained  by  default,  confession  or  nil  dicit, 
shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateable  with  such 
creditors:"  and  they  contended,  on  the  authority  of 
Whitmore  v.  Hobertsom  (a),  that  the  execution,  not  hav- 
ing been  completed  by  sale  when  the  fiat  issued,  was 
not  protected  by  stat  2  &  3  Vict.  c.  29.  The  plaintiff's 
counsel  cited  stat.  1  JV.  4.  c.  1.  i.  ?.,  which,  after  stating 
the  above  clause  of  stat  6  G«  4.  r.  16.  s.  108.,  and  recit- 
ing that,  by  reason  of  it,  *<  plaintiffs  have  been  and  may 
be  deterred  from  accepting  a  cognovit  actionem,  with 
stay  of  execution,  whereby  the  expense  of  further  pro- 
ceedings in  such  action  might  have  been  and  may  be 
saved  or  diminished,''  enacts  ^  That  no  judgment 
signed  or  execution  issued  after  the  passing  of  this 

(a)  %M.^W.  4eS. 

Sd  2 
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act  on  a  cognovit  actionem  signed  after  declaration  fik 
or  delivered,  or  judgment  by  de&ult,  confesssion,  or  nifa 
dicit,  according  to  the  practice  of  the  Court,  in  any  ai 
tion  commenced  adversely,  and  not  by  collusion  for  tl 
purpose  of  fraudulent  preference,  shall  be  deemed  ( 
taken  to  be  within  the  said  provision  of  the  said  redtc 
act''  And  they  contended  that,  on  the  preseai  casi 
they  were  entitled  to  assume,  until  the  contrary  wei 
shewn,  that  the  plaintiff's  judgment  and  execution  wei 
such  as  are  protected  by  the  last  cited  clause.  Tl 
counsel  for  the  defendants  insisted  that  the  plaintiff  wi 
bound  to  make  this  dear,  and  that  the  admissioi 
rather  contra^cted  than  affirmed  it,  by  stating  the  wai 
rant  of  attorney  to  have  been  given  as  a  collater 
security.  They  also  observed  that,  where  an  action  h 
been  commenced,  a  cognovit,  and  not  a  warrant  of  a 
torney,  is  given.  Lord  Denrnan  C.  J.  said  that  he  di 
not  see  any  distinction  in  principle  between  the  prese 
case  and  Whitnun-e  v.  Robertson  (a) :  and  he  directed 
verdict  for  the  defendants,  giving  leave  to  move  to  ent 
a  verdict  for  the  plaintiff  on  this  point 

The  plaintiff's  counsel,  in  opening  the  case,  had  pr 
posed  to  shew  that  Mr.  Hamlet  never  really  becao 
bankrupt,  and  that  the  act  of  bankruptcy  was  on 
colourable :  but  the  Lord  Chief  Justice  was  of  opinu 
that  on  the  issue,  as  framed,  thb  case  could  not  be  goi 
into.    Lott  V.  Melville  {b)  was  cited. 

Verdict  for  defendants. 


In  Easter  term,   1842,  Erie  moved  for  a  rule 
shew  cause  why  a  new  trial  should  not  be  had  on  c 


(a)  8  iU:  j-  W.  46S. 


(6)  3  Mann,  i  G.  AO. 
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count  of  the  refusal  of  the  Lord  Chief  Justice  to  try  QueaCi  Semck. 

1849 
the  question  of  bankruptcy.     He  also  moved  to  enter  a  . ' 

verdict,  according  to  the  leave  reserved,  contending,  first,  I^"mr 
that  Whitmore  v.  Robertson  {a)  might  require  to  be  re-  Chafhii, 
considered ;  and  that,  at  all  events,  it  might  be  presumed 
on  the  admission,  in  default  of  proof  to  the  contrary, 
that  the  warrant  of  attorney  was  given  to  stay  an  ad- 
verse action.  The  Court  refused  a  rule  nisi  for  a  new 
trial,  but  granted  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff. 

Thesigert  with  whom  was  W.  H.  Waisorij  now  shewed 
cause,  and  relied  upon  the  judgment  in  WhUmore  v. 
Bobaison{a)j  confirmed  by  that  of  the  Exchequer 
Chamber  {Easier  vacation,  1843)  in  Skey  v.  Carter  (&). 
And,  on  the  efiect  to  be  given  to  the  warrant*  of  attorney 
as  described  in  the  admissions,  they  cited  Rawdon  v. 
Wentworth  {c).  [Patteson  J.  mentioned  Crosfield  v.  Stan-" 
ley  (cQ.]    The  Court  then  called  upon 

Erie  and  Humfreyi  contnL  The  fi.  Ceu  and  seizure 
were  a  primd  facie  case^  calling  upon  the  defendants  for 
an  answer.  {Patteson  J.  The  property  is  not  in  the 
creditor  by  seizure  only.]  The  seizure  is  valid  till 
shewn  to  be  otherwise:  and  the  fact  that  judgment  was 
entered  up  on  a  warrant  of  attorney  does  not  impeach 
the  plaintiff's  right  under  the  seizure  till  it  be  shewn 
that  the  warrant  of  attorney  was  one  not  protected 
against  the  proviso  of  stat.  6  6. 4.  c.  16.  5. 108.  [Co/e- 
ridge  J.  To  bring  the  judgment  within  stat  1  fV.  4. 
e.  7.  5.  7*9  was  your  case.     But  for  that  statute  the  de- 

(a)  SU.tir.  463.  (6)  11  k.  ^  W.  571. 

(c)  10  M.  4>  r.  39.  (cO  4  J9.  4*  Ad.  87. 

Sd  8 


766 


Q.  B.    TRINITY  TERM, 


Volume  IF, 
1843. 

LiVMn 
▼. 


fendanU  were  nght]    They  ought  to  have  made  title 
under  the  first  statute  as  limited  by  the  second.    The 
replication  in  Whitmore  y.  Bobertson  (a)  averred  that  tbe 
judgment  on  the  warrant  of  attorney  was  not  a  jodg- 
ment  in  any  action  commenced  adversely :  had  It  mC 
so  stated,  it  would  have  been  demurrable.    Hie  reasoc^^ 
of  the  decision  in  Bandtm  v.  Wentaoorih  (b)  does 
afiect  the  present  case.    TindalCJj.  in  S^^  ▼.  CarUt[i 
points  out,  as  one  of  the  fiu:ts  admitted  by  the  plondinp^^ 
that  the  judgment  was  ^  in'an  action  not  comi 
adversely."    IPatteson  J.     The  pleadings  in  Bawdon  ?. 
Weniworik{b)  contained.  ik>  averment  on  this  salject.! 
The  admission  here,  that  therwrit  f^  was  duly  ex< 
OB  the  eflfects,"  implies,  primd  fieicie,  that  the  judgmeatfi^ 
was  a  valid  one.    Crosfield  v.  Siankg  (if)  does  not 
that  a  judgment  on  a  warrant  of  attorney,  as  well  as 
a  cognovit,  may  not  be  vidid  under  stat.  1  fF.  4b  cT-^ 
s.  ?.,  if  the  warrant  be  given  to  stay  an  adverse  action. 


Lord  Denman  C.  J.  There  is  no  ground  for  a  ml 
The  admissions  do  not  shew  that  the  warrant  of  at^ 
torney  was  given  in  an  adverse  action :  and  the  plaiotUE^ 
who  relied  upon  the  judgment,  ought  to  have  shewt^- 
that  the  warrant  of  attorney  was  such  as,  by  staL  1  fF,4-^ 
c.  7.  5.  7.,  would  avail  against  the  proviso  of  staL  6  G. 
c.  16.  5. 108.  As  the  warrant  of  attorney  is  describ 
in  the  admissions,  no  one  who  knows  the  transactions  oi 
the  world  would  dream  that  it  was  given  in  the  conrs^ 
of  an  action.  As  to  the  validity  of  the  commission,  i 
the  plaintiff  wished  to  try  that  question,  he  should  bav^ 
had  the  issue  pointed  to  it 


(a)  8  M,  i:  W,  463. 
(c)  \\M,^  fK57l, 


(6)  10  M,  ^  W.  56, 
(d)  4  A  ^Jd.S7. 
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Patteson  J.      The  onus  of  proof  lay  on  the  party  (tueifCt  Benek, 

who  asserted  that  the  warrant  of  attorney  was  given  in  [__ 

an  adverse  action.     We  know  by  the  .practice  of  the  Lxkhit 

Court  what  a  warrant  of  attorney  ordinarily  is ;  and,  .  Chaftxas. 
when  it  is  said'  to  have  been  given  ^^  as  a  collateral 
security,"  that  is  a  distinct  admission  that  it  was  not 
given  in  an  adverse  action. 

Williams  J.  I  think  the  admission  distinctly  shewed 
that  there  was  no  adverse  action. 

CoLERiDOE  J.  The  mentioD  of  ^  collateral  security" 
leaves  no  doubt  as  to  the  nature  of  the  warrant  of  attorney. 
The  words  **  that  such  testatum  fi.  fa.  was  duly  e\e- 
cuted,"  viewed  in  the  light  of  common  sense,  mean  only 
that,  if  no  objection  arose  to  the  party's  availing  himself 
of  the  execution,  the  writ  Was  a  proper  testatum  fi. 
fa.  on  the  day  when  and  at  the  place  where  it  was 
executed. 

Rule  discharged. 
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The  QuBEN  against  Nott,  Esquire. 

« 

TNDICTMENT  on  stat  5  &  6  ^.  4.  c.  62.  s.lS.{4 
found  at  the  Devonshire  assizes,  and  removed  in 
tliis  court. 

Counts  1,  2,  3,  4,  (on  which  the  defendant  was  a 
quitted)  were  exactly  like  the  four  following  respectird 
except  that  the  oath  was  stated  to  have  been  administen 
to  a  different  person. 


Mondm^ 
May29itu 

An  indictment 
under  stat.  5  & 
6  IT.  4.  c  62. 
I.  IS.,  for  Ad- 
ministering an 
extrajudicial 
oath,  is  bad  if 
it  do  not  so  fiur 
set  out  the  de- 
position that 
the  Court  may 
Judge  whether 
or  not  it  is  of 
the  nature  con- 
templated bj  the  statute. 

And,  although  the  statute  enacts,  **  tor  the  more  effectual  suppression  of  audi  practia 
that  •<  it  shall  not  bte  lawful  **  to  administer  such  oaths,  Qtuerr,  whether  the  doing  ao  be 
indictable  offence. 

Where  judgment  on  a  record  of  this  Court  is  pronounced  at  the  assiies,  under  sti 
11  (?.  4.  &  I  ^.  4.  c.  70.  «.  9.,  this  Court,  on  motion  under  the  same  claaae»  may,  if  th 
tee  fit,  amend  the  judgment  by  ordering  it  to  be  arrested. 


(a)  Stat.  5  &  6  IP:  4.  c  62.  «.  IS.  "And  whereas  a  practice  1 
prevailed  of  administering  and  receinng  oaths  and  affidayits  roluntari 
taken  and  made  in  matters  not  the  subject  of  any  judicial  inquiry,  n 
in  aujTwise  pending  or  at  issue  before  the  justice  of  the  peace  or  oti 
person  by  whom  such  oaths  or  aflSdavits  have  been  administered  or  i 
ceived :  and  whereas  doubts  hare  arisen  whether  or  not  such  proceed! 
is  illegal ;  for  the  more  effectual  suppression  of  such  practice  and  i 
moving  such  doubts,  be  it  enacted,  that  from  and  after  the  oommeiH 
roent  of  this  act  it  shall  not  be  lawful  for  any  justice  of  the  peace 
other  person  to  adiflinister,  or  cause  or  allow  to  be  administered,  or 
receive,  or  cause  or  allow  to  be  received,  any  oath,  affidavit,  or  solen 
affirmation  touching  any  matter  or  thing  whereof  such  justice  or  otl 
person  hath  not  jurisdiction  or  cognisance  by  some  statute  in  force  at  t 
time  being :  provided  always,  that  nothing  herein  contained  shaU  be  cc 
strued  to  extend  to  any  oath,  affidavit,  or  solemn  affirmation  beibre  a 
justice  in  any  matter  or  thing  touching  the  preservation  of  the  peace, 
the  prosecution,  trial,  or  punishment  of  offences,  or  touching  any  pi 
ceedings  before  either  of  the  houses  of  parliament  or  any  commit] 
thereof  respectively,  nor  to  any  oath,  affidavit,  or  affirmation  which  n 
be  required  by  the  laws  of  any  foreign  country  to  give  validity  to  i 
struments  in  writing  designed  to  be  used  in  such  foreign  countr 
respectively.** 


yi.VICTORU.  769 

5.  <<  And  the  jimyn  *"  &c,   <<  That  the  said  John  (huen^s  Benek. 
NotU''  «  on  •'  &c.,  "  at *•  &c,  « in  the  county  "  &c^  « the  ^^^^' 
said  JbA«  Natt  then,  to  wit  on  the  day  and  year  afore*  ^^  $[""" 
sa^d,  being  one  of  the  justices  of  our  said  lady  the  Queen  ^^"^ 
assigned  to  keep  the  peace  in  and  for  the  said  county, 

did  unlawfully  administer  to  and  receive  from  a  certain 
person,  to  wit  one  Ann  BarraWf  a  certain  voluntary 
oath  touching  certain  matters  and  things  whereof  he  the 
said  John  NoH  neither  then,  to  wit  on  the  day  and  year 
aforesaid,  to  wit  at  the  time  of  administering  and  taking 
the  said  oath,  nor  at  any  other  time,  had  any  jurisdiction 
or  cognizance  by  any  statute  in  force  at  the  time  being, 
that  is  to  say  at  the  time  of  administering  and  receiving 
of  the  said  oath  or  otherwise,  contrary  to  the  form  of 
the  statute"  &&,  **  and  against  the  peace  "  &c. 

6.  Stating  that  defendant,  on  &c.,  being  one  of  the 
justices  &c.,  administered  to  and  received  from  Ann 
Barrow  **  a  certain  oath  or  affidavit "  touching  certain 
matters,  &c.,  whereof  he  then,  *<  to  wit  at  the  time  and 
on  the  occasion  last  aforesaid,  had  not  **  any  jurisdiction 
&C.  The  count  did  not  otherwise  vary  from  the  pre- 
ceding. 

7.  Stating  that  defendant,  on  &c.,  (omitting  the  aver^ 
ment  of  hb  being  a  magistrate)  **  did  unlawfully  ad« 
minister  to  and  receive  from  a  certain  person,  to  wit 
one  Ann  Barrow,  an  oath  touching  certain  matters  and 
things  whereof  the  said  John  Natt  at  the  time  and  on 
the  occasion  last  aforesaid  had  not  any  jurisdiction  or 
cognizance  by  any  statute  in  force  at  the  time  being,  to 
wit  at  the  time  of  the  administering  and  receiving  the  last 
mentioned  oath,  the  same  oath  not  being  before  any 
justice  in  any  matter  or  thing  touching  the  preservation 
of  the  peace,  or  the  prosecution,  trial  or  punishment  of 
oflfences,  or  touching  any  proceedings  before  either  of 
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roiumsir,  the  bouses  'of  parliament   or  any  committee  tliere 
I84S. 
1_  respectively,  nor  the  subject  of  any  judicial  enquiry,  nc 


The  QuBKv  Jq  anywise  pending  before  the  said  Johfi  NcU^  and  tfa 
Nor.  same  oath  not  being  required  by  the  laws  of  any  fimeig 
country  to  give  validity  to  any  instrument  or  instrumenl 
in  writing  designed  to  be  used  in  such  foreign  countr] 
contrary  to  the  form  of  the  statute  "  Jcc,  '*  and  agaim 
the  peace  **  &c. 

8.  That,  on  Sec,  <<  the  said  John  Nott  was  one  of  th 
justices  of  our  lady  the  Queen  assigned  to  keep  the  peac 
in  and  for  the  said  county.  And  that  he  the  said  J.  N 
being  such  justice  of  the  peace  as  aforesaid,  did,  on  **  &c 
*<at''  &C.,  unlawfully  administer  to  and  receive  from 
certain  person,  to  wit  Arm  Barrom,  a  certain  oath  or  aflE 
davit  touching  certain  matters  and  things  whereof  the  na 
John  Nott  then,  to  wit  at  the  time  and  on  the  occasio 
last  aforesaid,  had  not  any  jurisdiction  or  cognizance  b 
any  statute  then  in  force,  to  wit  the  same  oath  bein 
touching  and  concerning  a  certain  voluntary  complaiz 
or  charge  which  the  said  John  Nott  was  then,  to  wit  o 
the  day  and  year  aforesaid,  about  to  make  or  lay  befoi 
the  Right  Reverend  Father  in  God  Henry  Lord  Bisho 
of  Exeter  against  a  certain  person,  to  wit  the  Reverend 
A.  B.f  **  clerk,  perpetual  curate  of  Sic,  ^^  to  wit  in  th 
county "  &&,  ^*  and  within  the  diocese  of  the  sai 
bishop,  contrary  to  the  form  of  the  statute ''  &c.,  '^  an 
against  the  peace ''  &c. 

Counts  .9,  10,  11,  12,  differed  from  the  last  four  n 
spectively,  in  the  name  of  the  party  (Grace  Short)  t 
whom  the  oath  was  administered,  but  not  otherwise. 

Plea.     Not  guilty. 

On  the  trial,  before  Coleridge  J.,  at  the  Devonshit 
Spring  assizes  1842,  the  case  for  the  prosecution  wa 
that  the  defendant  had  laid  before. the  Bishop  of  Exet^ 
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a  complaint  against  two  clergymen  of  his  diocese  for  ^h<0m*«  Ben^k. 

conduct  affecting  their  ecclesiastical  character  (gaming  . 1^ 

and  neglect  of  clerical  duty) ;  and  that,  the  bbhop  hav-  Q«««» 

ing  consented  to  enquire  into  the  charges,  the  defendant         ^^^"' 
caused  Ann  Barrow^  Grace  Short  and  another  person  to 
make  depositions  before  himself  in  support  of  them; 
which  documents  he  laid  before  the  bishopi  at  a  meet* 
ing  which  the  accused  parties  attended,  as  containing 
the  matter  of  accusation.    The  bishop,  learning  that  the 
depositions  had  been  taken  on  oath,  rejected  them  as 
illegaL     The  jury  found  that  the  defendant  had  in- 
advertently administered  the  oath  to  Barrow  and  Short ; 
and  a  verdict  of  Guilty  was  takev  on  the  last  eight 
counts.    The  learned  Judge  sentenped  the  defendant  to 
a  month's  imprisonment,  but  respited  execution  till  the 
sixth  day  of  this  term,  under  stat  1 1  G.  4.  &  1  n^.  4. 
c.  70.  s.  9.,  to»giv6  time  for  an  application  to  the  Court 
on  objections  taken  during  the  trial  or  raised  by  the 
summing  up. 

Erle^  in  Easter  term  {April  SOth),  1842,  moved  for  a 
rule  to  shew  cause  why  a  new  trial  should  not  be  had  on 
the  ground  of  misdirecdon,  or  the  judgment  be  amended 
according  to  the  statute.  Several^objections  arising  out 
of  the  proof  were  taken  at  the  trial,  and  overruled  by  the 
learned  Judge.  The  depositions  were  taken  in  a  matter 
touching  the  trial  or  punishment  of  an  offence,  within  the 
meaning  of  the  proviso  in  stat  5  &  6  FT.  4.  r.  62.  5.  IS. 
The  enacting  part  of  that  section  must  be  controuled  by 
the  preamble,  and  the  prohibition  confined  to  oaths  **  in 
matters  not  the  subject  of  any  judicial  inquiry:''  and  the 
inquiry  in  this  case  was  clearly  judiciaL  If  the  enacting 
words  be  taken  without  qualification,  they  will  prohibit 
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Voimtme  IK     many  oaths  which  are  administered  dail  j;  ewen  thoae  ta 
'____  before  a  Judge  at  Nisi  prius.  {Pattaom  J.  Sect.  7  w« 


Tbe  <loini  legalise  thoseoaths  atany  rate.  CoUridge  J.  The  wc 
Nan.  «  or  other  person,**  following  the  words  '^aoy  jostia 
the  peace,"  can  hardly  extend  to  Judges^  who  area  hijg 
class.]  A  proTiso  is  thought  necessary,  in  the  si 
section,  to  protect  oaths  ''  touching  any  proceedings 
fore  either  of  the  houses  of  parliament  or  any  oooimil 
thereof  respectively."  The  learned  Judge  told  the  ji 
that  adminbtering  the  oath  was  undoubtedly  an  indi 
able  offence,  though  the  defendant  might  not  have  kno 
of  the  statute.  But  the  want  of  knowledge  may 
important  in  shewing  that  the  offimce  was  not  wilf 
and  in  Regina  v.  AUdmf  {a)  the  absence  of  any  will 
violate  the  statute  (12  G.  S.  r.  48.  s.  1.)  was  bdd  to 
a  material  fact  in  the  defendant's  favour.  The  stat 
here  did  not  mean  to  make  an  act  indictable  when 
guilty  mind  did  not  appear  (6).  The  jury  found  the  i 
fendant  guilty  of  administering  the  oath  inadvertent 
and  a  verdict  of  Guilty  generally  was  entered  (r).  Si 
5  &  6  ^  4.  c.  62.  s.  IS.  enacts  only  that  ^it  shall  not 
lawful**  to  adminbter  Sec  It  may  be  questioned  wl 
ther  an  indictment  b  maintainable  on  those  words  alo 
(which  are  very  common  in  statutes)  without  allcgi 
that  the  prohibited  thing  was  done  with  some  unla 
ful  intention.     It  b  laid  down  in  4  Hanok.  P.  CL 

• 

(fl)  S  Cmr.t  P.  136. 

(6)  In  MdrtUa  v.  ^oftiifl^,  ^  B,  ^  Jd,  909.,  where  a  penal  act 
troduced  tbe  words  **  wittiiiglj,  williDgly,  or  knowingly/*  Lord  7 
terden  said  tbej  must  be  taken  **  to  denote  acts  done  witb  a  cooscs 
mind  that  tbe  party  is  doing  wrong."     See  also  CarpnUer  t.  Mat 
12  J,  ^  E.  629. 

(c)  Coteridge  J.,  in  tbe  coone  of  tbe  argument  on  sbewing  canae^  i 
that,  oo  tbe  trial,  tba  fcrdict  was  not  denied  to  be  a  fcidict  of  Guilty. 


/ 
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B.  2.  c  25.  8. 4.  (a)  that  *^  all  kinds  of  inferior  crimes  Qtmm'f  Bme*. 

of  a  public  nature,  as  misprisions,  and  all  other  con- ' 

tempts,  all  disturbances  of  the  peace,  all  oppressions,  '^^  Qvuv 
and  all  other  misdemeanors  whatsoever  of  a  public  evil  Koxc 
example  against  the  common  law,  may  be  indicted:'*  but, 
*<  if  a  statute  extend  only  to  private  persons,  or  if  it 
extend  to  all  persons  in  general,  but  chiefly  concern 
disputes  of  a  private  nature,  as  those  relating  to  dis- 
tresses made  by  lords  on  their  tenants,  it  is  said  that 
ofiences  against  such  statute  will  hardly  bear  an  indict- 
ment." It  would  not  be  an  indictable  ofience  (though, 
by  Stat  SSi6W.^.c.  76.  s.  94.,  it  <<  shall  not  be  lawful ") 
for  a  town  council  to  alienate  or  lease  corporation  lands 
otherwise  than  as  the  statute  points  out.  Sect.  4  of  stat 
5  &  6  fF.  4.  r.  62.  simply  makes  it  not  lawful  to  ad- 
minister certain  oaths  in  lieu  of  which  a  declaration 
is  ordered  by  sect  2 :  but  the  ofience  of  making  such 
declaration  falsely,  which  is  an  immediate  injury  to 
the  public,  is  specifically  made  a  misdemeanor  by  sect  5. 
Regina  v.  Price  (b)  may  be  cited  in  support  of  this 
indictment;  but  there  the  ofience  was  stated  to  have 
been  committed  *^  contemptuously.''  A  further  objec- 
tion to  all  the  eight  counts,  except  the  7th  and  11th, 
is,  that  they  do  not  negative  the  exceptions  in  the 
enacting  clause,  sect  18.  AH  the  counts  are  bad  also^ 
because  they  do  not  state  the  form  of  the  oath  or  the 
matter  sworn :  Rex  v.  Nield  (c).  The  oath  is  a  matter 
of  which  the  Court  is  to  judge,  and  ought  to  be  set  out 
so  that  they  can  form  their  opinion.  IPatteson  J. 
You  ask  for  a  rule  which,  in  efiect,  would  arrest  the 
judgment     Can  we,  under  this  act,  arrest  the  judgment 

(a)  7Ui  (XmcA's)  ed.  (»)  M  A.  f  S.  727. 

(c)  6  Baa,  417. 
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after  sentence  ?]  Sut  11  G.  4.  &  1  fFl  4w  c.  7a 
enacts  that,  on  trials  for  felony  or  mtsdemeanor  t 
any  Queen's  Bench  record  (except  in  the  cases  of  inft 
ations  there  specified)^  judgment  may  be  pronounce 
the  sittings  or  assiaesi  and  indorsed  on  the  reoon 
nisi  prius,  and  afterwards  entered  upon  the  recon 
Court,  **  and  shall  be  of  the  same  force  and  efiect  j 
judgment  of  the  Court,  unless  the  Court  shall,  wii 
six  days  after  the  commencement  of  the  ensuing  tc 
grant  a  rule  to  shew  cause  why  a  new  trial  should 
be  had  or  the  judgment  amended."  IPatteson  J.  "^ 
would  say  that  the  Court  may  amend  by  ordering  i 
no  judgment  shall  be  given.]  Amending  means  < 
recting  whatever  is  wrong.  IPatttson  J.  The  ob 
Uons  on  the  record  should  have  been  pointed  out  to 
Judge  as  a  reason  for  his  not  passing  sentence.]  '■ 
Judge  might  still  have  passed  sentence ;  and  the  drfe 
ant  is  equally  at  liberty  to  apply  to  the  Court,  whetb 
be  passed  or  not  [Lord  Deiiman  C.  J.  Could  the  Cc 
be  called  upon  to  amend  the  sentence  because  it 
thought  too  severe?]  That  has  been  considered,  i 
the  contrary  decided,  in  Rex  v.  Uoyd  (a).  [Lord  £ 
man  C  J.  I  should  expect,  in  a  case  like  this,  1 
counsel  should  at  least  give  notice,  when  the  Judg 
about  to  pass  sentence,  that  he  has  objections  wb 
will  aiFect  the  judgment  I  have  great  doubt  whet 
the  word  ^*  amended "  allows  of  such  an  applicatior 
this :  but  it  is  also  difficult  to  say  that  the  act  was  me 
to  deprive  parties  of  any  advantage  which  they  mij 
have  had  before  it  passed.  We  will  consult  the  rest 
the  Judges.  The  judgment  may  be  suspended  in 
meantime.] 

Cur.  adxK  v 

(a)  4  B.j^JdLlSS. 
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In  the  same  term  {May  4th),  a  rule  was  granted,  dMenU  BemX 


I84S. 


calling  upon  the  prosecutor  to  shew  cause  why  the 
judgment  should  not  be  amended,  or  the  verdict  set     '^  Qonw 
aside  and  a  new  trial  had.  Nor. 

Sir  F,  Pollock,  Attorney  General,  Cochlum  and  Hay* 
ward  now  shewed  cause.     This  is  an  indictable  offence 
by  Stat.  Sine  W.^.  c.  62.  5.  IS.     The  preamble  de- 
scribes a  certain  practice,  pronounces  it  illq^al,  and 
declares  that  the  enactment  following  is  **  for  the  more 
effectual  suppression  of  such  practice : ''  and  then  the 
enactment  itself  forbids  any  justice,  &C.,  to  administer  or 
receive  any  oath  ^^  touching  any  matter  or  thing  whereof 
£uch  justice  ^  &c.  **  hath  not  jurisdiction  **  &c     Here 
the  magistrate  had  no  jurisdiction  of  the  matter.     The 
<^  judicial  inquiry"  mentioned  in  the  preamble  means  an 
inquiry  before  the  justice.     *^  Disobedience  to  any  act 
•of  parliament,  where  no  particular  penalty  is  assigned,'* 
is  a  misprision  and  contempt  punishable  by  fine  and 
imprisonment  at  the  discretion  of  the  courts;  4  BUu 
Comm.  1 22.    If  an  indictment  lay  in  Begina  v.  Price  (a), 
it  lies,  a  fortiori,  in  this  case.     The  word  ^^  contemptu- 
ously," there  used  in  some  of  the  counts,  is  appropriate 
to  the  case  of  a  refusal,  and  is  used  in  the  precedents  of 
indictments  against  coroners  for  refusing  to  take  inqui- 
sitions (6),   but  is  not  applicable  to  this  case;  and  no 
similar  word  was  necessary.     Nor  was  it  necessary,  to 
support -an  indictment,  that  a  corrupt  motive  should  be 
proved ;  Rex  v.  Sain$bury  {e)^  judgment  of  As/ihursi  J.  ; 
Begina  v.  Price  (a).    Inadvertence  or  ignorance  is  no 

(a)  U  A,  4:  E.  7S7.  (6)  S  ChitL  CWm.  X.  955.  (8d  ed.). 

(c)  4  r.  U.  451. 
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roAMM  ir.    excuse,  especially  in  a  magistrate.    [Lord  Denmm  C.  J. 

184S 
*___  If  the  statute  in  terms  create  an  oflTence,  all  persons  arc 

The  Quuv  bound  to  know  it  But,  iF  a  statute  enacts  something 
Novr.  without  in  terms  making  it  an  offence,  and  you  would 
convict  a  person  of  misdemeanor  in  having  disobeyed  such 
an  enactment,  are  not  you  bound  to  shew  that  the  dis- 
obedience was  wilful,  and  in  the  nature  of  a  contempt?] 
It  must  be  assumed  in  every  case  that  the  law  is  known. 
[Lord  Denman  C.  J*  I  put  the  question,  merely,  not 
meaning  to  pronounce  an  opinion.]  As  to  the  objec- 
tion that  this  indictment  does  not  negative  the  ezcep* 
tions  in  the  proviso  of  sect  IS,  it  is  enough  to  say  thit 
the  seventh  and  eleventh  counts  negative  both  those 
and  the  implied  exemptions  in  the  recital.  Stat  11  G.  4. 
&  1  Wi4f.s*9.  empowers  the  Court  to  amend  the  judg- 
ment, which  in  Bex  v.  Uoyd  {a)  was  understood  is 
authorising  an  amendment  of  the  sentence^  thoagh  die 
Court  did  not  grant  it :  but  amending  is  very  difierent 
from  arresting  the  judgment  [Lord  Denman  C  J^ 
in  the  beginning  of  the  present  argument,  suggested 
that  the  parliament  roll  should  be  examined  to  ascertalo^ 
whether  the  word  *^  amended "  in  sect  9,  as  given  i^ 
the  printed  statutes,  was  correct  His  Lordship  no^ 
stated  that  it  had  been  found  accurate.] 

Sir  JV.  W.  FoUett,  Solicitor  General,  Erie  and  3fo»  ^ 
tague  Smithy  contrsU  The  suggestion  on  behalf  of  tlv^ 
Crown  is,  that  the  Court  cannot  grant  an  amendmen.  ^ 
which  would  have  the  effect  of  arresting  the  Jud^^ 
ment  But  the  clause  cannot  have  been  intended  to  tak.^ 
away  the  benefit  of  arrest  of  judgment:  and,  the  record 

(a)  AB^^Ad,  135. 
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being  in  this  Court,  the  Judge  at  nisi  prius  cannot  CttM»*«  Senck. 

arrest  judgment    \Patteson  J.    Unless  the  statute  gives  1_ 

him  that  power  by  enabling  him  to  sentence.     Cbfc-     TheQunK 
ridge  J.    If  the  judgment  is  accurately  entered  up,  the        ^°**' 
proper  term  may  be  "  amend"  and  not  **  arrest,"  giving 
a  large  and  liberal  construction  to  the  word  <<  amend." 
Patteson  J.     The  judgment  may  be  amended  by  way  of 
arresting :  but  the  usual  course  is  for  the  Judge  not  to 
pass  sentence  if  the  judgment  is  likely  to  be  arrested.] 
Then,  an  indictment  does  not  lie,  under  the  statute. 
Regina  v.  Price  (a)  was  an  entirely  different  case :  there 
information  which  the  law  required  to  be  given  had 
been  demanded  and  refused :  a  contempt  was  allege 
and  the  other  averments  shewed  it    Further,  the  indict- 
ment here  should  have  set  out  the  oath  said  to  have  been 
unlawfully  received :  Rex  v.  Nield  {b)  is,  in  principle,  a 
direct  authority.    In  Rex  v.  Fuller  (c)  and  Rex  v.  Moors{d) 
(two  cases  there  cited  in  support  of  the  conviction)  the 
generality  of  statement  was  authorised  by  the  particular 
statutes  on   which  the  indictments  proceeded.     The 
latter  case  turned  on  stat  S7  G.  3.  C.12S.,  which,  by 
sect.  4,  expressly  made  it  unnecessary  to  set  forth  the 
words  of  the  unlawful  oath.     An  express  provision  to 
the  same  effect  was  inserted  in  the  subsequent  act  against 
unlawful  oaths,  52  G.  S.  c.  1 04.  s.  5.   [Lord  Denman  C.  J. 
Under  stat  S7  G.  S.  c.  12S.,  I  should  have  doubted  whe- 
ther it  were  necessary  to  set  out  the  words,  independently 
of  any  statutory  provision.     But  here  it  is  not  even 
shewn  in  substance  what  the  party  deposed.]    At  com- 
mon law  it  would  be  necessary  that  the  words  or  pur- 

(a)  UjHE.  7S7.  (6)  6  ^uf,  417. 

(c)  1  Boi,  jr  P.  180.     &  C  1  JSM*I  F,  C.  9S. 
(tf)  6£afr,419.  iMte(6). 

VOL.  IV.  N.  8.  3  E 
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roktmi  IK     port  ufaould  appear.    The  term  <<oath  "  hsi  not  ofiudf 

^  toy  meaning  of  which  the  Court  can  take  DOtioe»  In 

Rts  V.  Sparling  (a)  it  was  held  that  a  ooDTictkm  undtf 
itat  6  &  7  ^.  9.  cr.  11.  s.  1.  (6),  of  swearing  ^  54  oaths'' 
and  ^160  curses^"  was  insufficient,  because  *<  the  oalbt 
and  curses  were  not  set  forth/'  and  **  what  b  a  profaoe 
oath  or  curse  is  a  matter  of  law."  The  indictment  hsrt 
should  have  set  out  the  depositioUf  ori  at  leafeti  the  tub* 
stance  of  the  matter  stated.  In  JMydHt  Coie  (f)  it  was  hiU 
that  an  indictment  for  sending  a  threatening  letter  shouU 
set  out  the  letter*  So  false  pretences  must  be  desctibsd; 
Bet  ▼•  MasoH  (d),  where  Res  v.  Muncu  (e)  was  refiNrred 
tOb  The  exceptions  in  the  proviso  of  stat«  5  &  6  V.  4* 
v«69»  i»  IS.  are  not  negatived,  exc^t  in  the  seve&th 
and  eleventh  counts.  Those  counts  do  not  allqps  Um 
defendant  to  be  a  justice  of  the  p6ece  t  and,  although  tin 
statute  forbids  the  administering  of  extrajudicial  oalki 
by  ^^  any  justice  of  .the  peace  or  other  person/'  the  latter 
words  must  mean  another  person  having  some  authority 
by  law  to  administer  oaths;  and  the  counts  ought  to 
have  shewn  what  character,  if  not  that  of  justice^  tiie 
defendant  filled  at  the  time  in  question.  If  these  last 
mentioned  counts  be  good,  a  commissioner  of  the  Courts 
a  coroner,  or  a  judge  at  chambers,  might  be  liable  fo 
having  taken  a  deposition.  In  the  eighth  and  twelfth 
counts  the  defendant  is  charged  with  having  received  an 
oath  <^  or "  affidavit,  which,  in  a  criminal  case,  is  W 
ambiguous.  In  the  seventh  and  eleventh  counts  it  is 
averred  that  the  oath  was  not  before  any  justice  in  soy 

(o)  I  Stra,  497. 

(6)  Which  imposes  a  penalty  if  any  person  shall  "profiuely  swear  or 
curse." 

(c)  2  Eaity  P.  Cr.  1122.  (d)  2  2\  JR.  581.  (e)  2Sr.  II27. 
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mutter  touQhina  tht  prosecutiobi  8ic.  of  eficAcci :  it  lli«y  Qimiei  jmcA. 

1848 
httve  rekted  to  ab  oiienoew   Or  it  may  have  relatml  tb  a  * 

matter  pending  before  some  authorised  perAooi  other  than     ^^  QmM 

a  juitioe»     And  the  evidence  shewed  that  \h^  en<}ttiry  wai        ^^"^ 

in  the  nature  bf  a  judicial  enquiry  befoi^  the  bishoj^c  to 

that^  interpreting  aecU  1 8  by  the  preamble^  there  was 

no  offence*    The  Judge  refused  to  consult  the  pftttmUe 

in  interpreting  the  enactment    ICohritlgeJk  Nb:  I  said 

that  the  preamble  would  not  have  the  efi^  of  prevent* 

ing  the  act  done  from  beibg  an  oibnoe,  if  the  oath  Wai 

toluntarily  taken.     Beiide%  the  bishbp  was  only  en* 

quiring  whether  he  should  take  any  steps  x  there  was 

nothing  like  *  judichd  ebquiry*    Ciould  Hn  attorney  in  a 

civil  Action  swear  a  witness  on  taking  down  his  evidence  ? 

The  oath  was  bot  even  taken  before  the  bishop.    Lord 

Denmdn  C%  J.    The  semblance  of  a  judicial  prbceedibg 

without  the  reality  seebis  to  me  to  make  Ihe  tbattilr 

wbrse*] 

Lbrd  Dekmak  C.  J.  Tlie  judgibent  here  hai  beeo 
pronounced  by  the  Judge  who  tried  the  case^  according 
to  the  provision  of  stat  II  Gi%.kl  If.  4.  i^.  lOi  f.  0. 
It  is  therefore  to  *<  be  of  the  same  force  abd  efieet  as  a 
judgment  of  the  Courts  unleto  the  court  shall^  within  siK 
days  after  the  commencement  of  the  ensuing  tenbf 
grant  a  rule  to  shew  cause  why  a  new  trial  should  nat 
be  had  or  the  judgment  amended**^  The  power  hasi 
therefore^  been  completely  pursued  i  and,  though  the 
judgment  has  been  ptonounced^  the  Court  has  abthbrity 
to  grAbt  a  new  trial  br  to  amend  the  judgment  Now, 
if  we  see  by  the  record  that  the  judgment  is  Wlrong^  the 
only  way  which  ocdurs  to  Me  bf  amending  is  to  strike 
out  the  judgment  pronoubced,  and  declare  that  there 

Se  2 


780 


I84S. 


Qw 

▼. 
Noir. 


Q.B.    TRINITY  T£RH, 

diall  be  no  jodgmeiit;  which  is,  in  cAc^  anadiig 

.  jodgment    That  is  the  course  which  the  Comt  n 

porsoe  in  order  to  exercise  the  jurisdictioo  which 

been  so  carefaUj  presenred  to  it     We  are  then  to 

whether  the  judgment  be,  correct     All  the  com 

except  the  serenth  and  elevoith,  appear  to  be  gr 

up.    The  indictment  is  under  stat  5  &  6  fl^  4w  c. 

s.  IS.     That  section  prc^bits  the  administering^ 

anj  justice  of  the  peace  or  other  person,  of  anj  a 

^  touching  anj  matter  or  thing  whereof  such   just 

or  other  person  hath  not  jurisdiction  or  cognizance 

some  statute  in  force  at  the  time  being."     Whether  i 

criminal  proceeding  can  be  instituted  for  disobqring  t 

prohibition  it  is  not  necessary  to  enquire;  for  I  thi 

that,  at  anj  rate^  these  counts  do  not  shew  an  oflRsi 

within  the  act,  on  the  assumption  that  sudi  an  i 

dictable  offence  can  be  committed.    An  essoitial  pi 

of  the  description  of  such  offence  must  be  that  t 

person  administering  the  oath  has  not  jurisdiction:  tl 

must  be  averred.    Now  here  the  description,  as  to  th 

is  *<  an  oath  touching  certam  matters  and  things  when 

the  said  John  Noit  at  the  time  and  on  the  occasion  h 

aforesaid  had  not  any  jurisdiction  or  cognizance  by  m 

statute  in  force  at  the  time  beings  to  wit  at  the  time 

administering"   Sec      That  is  manifestly  insuffidei 

For  it  is  quite  clear  that  the  having  or  not  having  jur 

diction  is  matter  of  law  depending  upon  facts  on  whi 

the  Court  is  to  form  its  opinion.     The  fiicts  thereGo 

should  be  so  stated  as  to  enable  the  Court  to  form  i 

opinion :  and  that  is  not  done.     The  absence  of  tl 

proper  allegations  in  this  respect  is  a  clear  objectioi 

and  we  need  not  look  further  at  the  indictment  wi 

the  view  of  ascertaining  whedier  it  be  good  in  oth 
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respects.    The  judgment  must,  therefore,  be  arrested;  Qnt^en^i  Sei^k. 

and  the  amendment  is  to  be  made  by  no  judgment  being   '     , 

given. 


TIm  Qoun 
▼. 

NOVT. 


Patteson  J.  J  entertained  at  first  some  doubt  upon 
sect.  9  of  Stat  11.  G.  4.  &  1  W.^.c.  70.,  whether  this 
Court  could  arrest  the  judgment  after  sentence  was 
passed.  I  think,  however,  that  this  can  be  done ;  and 
that  the  rule  is  correctly  drawn  up  for  amending  the 
judgment  pronounced.  It  is  clear  that  the  power  to 
grant  a  new  trial  is  reserved ;  but,  while  any  judg- 
ment whatever  remained  on  the  record,  there  could 
never  be  a  new  trial.  If,  therefore,  in  a  case  where  we 
clearly  have  the  power  to  act,  we  can  act  only  by  setting 
the  judgment  aside,  there  can  be  no  objection  to  our 
exercising  the  power  of  amendment  in  the  same  way. 
in  Rex  V.  Uai/d  {a)  we  determined  that  we  would  not 
amend  a  judgment  merely  because  it  was  alleged  that, 
upon  the  materials  before  the  Judge,  it  was  too  severe ; 
but  it  was  intimated  that  we  would  interfere  if  there 
were  an  essential  defect  in  the  judgment  I  myself  rather 
doubt  whether  the  legislature  intended  that  there  should 
be  any  arrest  of  judgment  at  the  assizes ;  though  I  pre- 
sume that  the  Judge  at  the  assizes,  if  a  probable  ground 
were  suggested  for  arresting  the  judgment,  would  ab- 
stain from  passing  sentence.  I  quite  agree  with  my 
Lord  that,  where  there  is  a  defect  on  the  record,  we  are 
to  exercise  our  power  of  amendment  by  settmg  aside 
the  judgment  which  has  been  pronounced,  and  directing 
that  there  shall  be  no  judgment  We  have  next  to 
consider  whether  there  be,  in  this  case,  such  a  defect  on 

^a)  4  B.  t  Jd.  ISS. 
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MviM  XT%     Uie  record.    Many  objections  have  been  urged :  but  it 

ifl  enough  to  advert  to  one  \  that  it  is  not  any  whert 

TIm  Qiiiiii     shewn  what  the  matter  of  the  oath  was.     It  never  eaQ 

V. 

M«ii>         be  a  question  for  a  jury  whether  a  particular  oath  was 
or  waa  not  within  a  givw  juriadioiion.    The  jury  re- 
ceive viv&  voce  evidence  of  (acts }  but  from  the  fiusli, 
if  provedi  we  are  to  determine  whether  the  ease  Ul 
within  the  act  or  not«    How  can  we  do  thia,  If  the  &eti 
be  not  set  out  ?    We  do  not  see  the  evidence.    Soppoii 
a  judgment  by  default  and  a  motion  in  arrest  of  jodg* 
ment;  how  could  we  see  whether  the  oath  was  orw« 
BQl  touching  a  matter  wherein  the  defendant  had  jarif> 
diction  ?    If  that  queetion  were  for  the  jury,  perhap 
the  allegation  might  be  sufficient,  the  details  beiag 
niftier  of  evidence ;  but  it  is  for  the  Court    Or,  sop* 
posing  a  writ  of  error  to  be  brought,  the  same  difficult 
would  arise.    I  do  not  mean  that  the  oath  must  be  sot 
out  verbathn  i  but  the  indictmoit  ought  at  all  events  te 
shew  the  subject  matter  of  the    oath»      The  words 
<<  other  person,''  in  sect.  IS  of  stat  £  &  6  HC  4.  c  61, 
seem  to  imply  that  the  enactment  is  not  confined  ts 
justices  of  the  peace }  but,  if  that  be  so,  the  same  objec- 
tion remains. 

WixxiAMs  J,  I  would  not  add  anythiitg  to  the  mere 
expression  of  my  agreement  with  my  brother  iWtaaa, 
except  for  the  purpose  of  explaining  that  I  do  not  ac- 
cede to  the  argument  urged  at  the  bar,  that  the  whole 
oath  must  be  set  out.  The  instances  which  vrere  referred 
to  on  this  pdnt  are  peculiar  cases;  as  the  indictment  for 
obtaining  money  under  false  pretences^  the  threatening 
letter,  the  profane  oaths  and  curses.  The  diflScuIty  of 
setting  out  the  oath  would  be  so  nearly  insurmountable 
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that  I  should  be  sorry  to  find  myself  compelled  to  go  OmtnU  Bmck, 

to  the  full  length  of  this  argument     But  I  am  clearly  [__ 

of  opinion  that  the  averment  in  the  seventh  count  is  TheQoiwi 
insufficient.  There  ought  to  have  been  a  distinct  alle-  Notr. 
gallon  of  the  subject  matter  of  the  oath^  shewing  affirm- 
atively that  it  was  out  of  the  jurisdiction;  else  the 
difficulty  might  arise  which  has  been  suggested,  in  the 
case  of  judgment  by  default  or  writ  of  error.  The 
question  is  matter  of  law,  and  not  for  the  jury.  I  only 
wish  to  guard  myself  against  agreeing  to  the  argument 
in  its  full  extent.  As  to  the  other  point,  I  do  not  see 
how  we  can  help  arresting  the  judgment  It  is  clear 
from  Bex  v.  Uai/d  (a)  that  the  power  reserved  to  us  is 
not  merely  that  of  modifying  the  sentence  of  the  Judge 
who  tries  the  case :  it  must  therefore  be  the  judgment 
itself  that  we  have  the  power  to  amend,  which  clearly 
implies  the  power  of  arresting  the  judgment. 

Coleridge  J.  I  agree  in  the  last  remark ;  and  also 
that  there  must  be  some  statement  of  the  subject  matter 
of  the  oath.  I  do  not  mean  that  the  oath  itself  must  be 
set  out :  I  know  of  no  precedent  for  that  And  perhaps 
I  may  admit  that  even  the  necessity  of  setting  out  the 
subject  matter  of  the  oath  may  sometimes  impede  the 
course  of  justice.  But  even  that  is  better  than  beating 
down  the  rule  which  pervades  pleading,  especially 
criminal  pleading,  that  the  law  must  be  kept  separate 
from  the  fact  Wherever  a  statute  describes  an  act  by 
merely  giving  its  legal  character,  it  is  not  enough  to 
frame  an  averment  in  the  words  of  the  statute :  that 
places  the  jury  in  the  situation  of  having  to  decide 
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Tbe  QfiMMV 

▼. 

Nor. 


whether  the  act  proved  does  or  does  not  bear  the  legal 

character.     For  this  reason,  I  think  the  indictment  bad 

in  the  present  case. 

Ordered :  *^  That  the  judgment  prooounced 

upon   the  defendant  at  the  Spring  assizes 

holden  in  and  for  the  county  of  Devon  k 

the  year  1842  be  set  aside,  and  that  jod^ 

ment  in  this  prosecution  be  arrested  "  (a). 

.    (0)  See  Regma  ▼.  Wickkanh  10  J.  ^  E.  S4. 


AfoySOth. 


Nash  and  Another  against  Allen,  Esquire. 


Stet  3G.I.      /^ASE  against  the  sheriff  of  Bucks  for  extortion  in 


executing  an  elegit*     Plea,  Not  guilty,  by  statute. 


c.  15*  s,  I6*» 
which,  ••  for 
asceruining  the 

fees  for  execut-  Issue   thereon*     By  consent  of  the  parties,  the  fol« 

elegit,**  so  far  lowing  case  was  stated,  under  a  judge's  order,  for  the 

as  they  affect  .    .          r^i.*    r^ 

real  estate,  Opinion  of  thlS  Court. 

powidage'to'^  ^^^  plaintiffs  in  this  action  recovered  a  judgment  for 

^%%  ^^  ^^^^''  ^^^^  ®"^  '^^*-  ^°^^^»  against  one  John  Carter,  and, 

or  colour  of  their  for  obtainin£r  satisfaction  thereof,  issued,  on  the  18di 

reason  or  colour  day  of  Augiist  1841,   a  writ  of  elegit  directed  to  the 

of  their  execut'- 

ingofemtfwrU  sYittiS  of  BucJcs,  in  the  usual  form,  against  the  lands  of 

habere  facias  the  Said  Jokn  Carter.     That  writ  was  indorsed  by  the 

^^^*-  plaintiffs  to  levy  lOOSi  105.  and  interest  from  the  15lh 

shall  not  exceed  pgi^^arv  1841,  besides  505.  for  that  writ,  and  besides 

a  certain  pro-  *'                                                                        ^ 

portion  of  the  g^^^.  mj^j^  gQ  indorsed,  was  delivered  to  the  defendant, 

yearly  value  of 

any  lands  then  sheriff  of  Bucks :  and  under  this  writ  the  defendant, 

•'whereof  pos- 
session or  seisin  the  sheriff  of  Bucksj  held  an  inquisition,  and  extended 

shalt  be  by 

them  or  any  on  that  elegit  lands  of  the  said  John  Carter  of  the  yearly 

applied  tfthe'  value  of  49/. ;  and  the  sheriff  delivered  to  the  plainliffi 

execution  of 

writs  of  elegit,  though  not  expressly  nanoed  in  the  enacting  part ;  and  the  sheriff  taking 
more  than  the  limited  poundage  for  such  execution  is  liable  to  the  penalties  imposed  by 
stats.  8  <r.  1.  c  S5.  s.  5.  and  S9  EUm.  c.  4.  f.  1. 
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the  said  lands  under  tbe  said  writ    The  sheriff  claimed  Qi»etn*t  Benek. 

and  received  poundage  for  executing  the  said  writ,  the  1_ 

sum  of  27/.  Il5.  ^d.f  being  the  poundage  on  the  sum         ^^*" 
indorsed  on  that  writ.  Allw. 

The  opinion  of  the  C!ourt  is  required,  whether  the 
sheriff  is  entitled  to  poundage  *on  executing  a  writ  of 
elegit,  and,  if  so,  whether  poundage  is  payable  on  the 
whole  debty  or  only  on  the  annual  value  of  the  land 
extended  under  the  elegit.  If  the  Court  shall  be  of 
opinion  that  the  poundage  is  payable  on  the  whole  debt, 
then  the  plaintifis  agree  that  a  judgment  of  nolle  pro- 
sequi, with  costs,  may  be  entered  against  them  for  the 
defendant,  or  otherwise,  as  the  Court  may  think  fit:  but; 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the 
defendant  agrees  that  judgment  shall  be  entered  against 
him  by  confession  for  such  sum  of  money  and  costs  as 
the  Court  shall  think  they  are  entitled  to,  and  that 
judgment  shall  be  entered  actordingly. 

G.  Atkinson  for  the  plaintifis.  Stat  S  G.  1.  r.  15. 
«•  16.,  *^  for  ascertaining  the  fees  for  executing  of  writs  of 
elegit,  so  far  as  the  same  relate  to  the  extending  of  real 
estates,  and  for  ascertaining  the  fees  for  executing  of 
writs  of  habere  facias  possessionem  aut  seisinam,"  enacts 
that  no  sheriff,  &c.,  *^  by  reason  or  colour  of  their  office 
or  offices,  or  by  reason  or  colour  of  their  executing  of 
any  writ  or  writs  of  habere  facias  possessionem  aut 
seisinam,"  shall  demand  or  receive  more  than  \2d*  in 
the  pound  *^  of  the  yearly  value  of  any  manor,  mes- 
suage, lands,  tenements  and  hereditaments,  whereof  * 
possession  or  seisin  shall  be  by  them  or  any  of  them 
given,  where  the  whole  exceedeth  not  the  yearly  value 
of  lOOA,  and  the  sum  of  6d.  only  for  every  20s.  per 
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roMM  IF,    imnttm  oyer  and  above  the  said  yearly  ^aa  of  lOOL 
■    ^^^  defendant  8ay«  that  the  execution  of  an  degh, 
Nmv        being  unnoticed  in  the  enacting  part  of  the  daiu^ 
JUwiv.       though  mentioned  in  the  recital,  is  casus  omissus.    Thi 
plaintiSs  contend  that  the  enactment  indudea  the  exe- 
cution of  an  elegit  as  well  as  that  of  an  habere  fiuiai 
possessionem»  &c«    Two  sets  of  words  are  uaed :  **  hj 
reason  or  colour  of  theur  office'*  &C.,  <<  or  by  reason  or 
colour  of  their  executing  any  writ  or  writs  of  hsbers 
facias "  &c. :  and»  ^^  where  the  legislature  in  the  sssoa 
sentence  uses  different  words,  we  must  presume  tbit 
they  were  used  in  order  to  express  different  ideas ; "  per 
Lord  TenUrden  C.  J.  in  Bis  v.  Greai  BdUon  (a).    Hsn^ 
if  the  former  words  mean  something  diflferent  fron 
the  latter,  they  must  mean  execution  of  an  el^t.  If  il 
be  asked  why  a  more  definite  expression  was  not  used, 
the  answer  may  be,  that  it  is  difficult  to  point  oat 
precisely  when  an  elegit  is  in  fact  executed.     The 
poundage  is  limited  by  the  yearly  value  of  the  lands 
whereof  "  possession  or  seisin ''  shall  be  given.    The 
term  ^^  possession ''  here  applies  strictly  to  the  execuUoa 
of  an  elegit,  under  which  a  chattel  interest  only  passes  i 
note  (1)  to  Underhill  v.  Devtreux(b).     Any  doubt  on 
the  meaning  of  stat  S  G.  1.  c.  15.  s,  16.  is  removed 
by  Stat  B  G.  1.  c.  95.  s.  5.,  which  forbids  the  sheriff  to 
take,  on  the  executions  there  menUoned,  ^*  more  than 
the  same  fees  as  are  appointed  by  an  act  made "  fcc. 
(S  G«  1.  c,  15.),  ^'  for  executing  a  writ  of  elegit  and 
habere  facias  possessionem  or  seisinam.^   No  decision  on 
this  clause  has  been  found ;  but  a  similar  principle  of  in* 
terpretation  has  been  sanctioned.     Under  stat  11  G.  4; 

(a)  8 17.  ^  a  7),  74.        (fi)  s  wm^  sqiw4^  es/  (cd.  e,> 
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fc  1  ^.  4>,  c.  60.  i.  8*1  which  enablei  the  Court  of  Chan*  QMm'ii  Bmtk. 

1849* 
eery,  where  lands  have  been  vaated  in  a  trustee,  and,  on  

his  death,  his  heir  cannot  be  found,  to  appoint  a  person        ^^*" 

by  whom  the  estate  may  be  conveyed,  it  was  held  in  two       Aunr. 

eases,  Jn  re  Goddard  (a)  and  In  rt  StmiUy  (&),  that  the 

Court  could  not  make  such  appointment  on  the  death  of 

a  mortgagee,  that  case  not  being  expressly  provided  for, 

But  in  E9  parte  fVhitUm  (o),  decided  after  the  passing  of 

Stat  4  &  5  IF.  4.  c.  S9.,  which,  in  sect  2,  assumes  that 

the  former  act,  1 1  6. 4.  ft  1  IF.  4.  r.  80.  i.  8^  included 

mortgagees.  Lord  LangitU  M.  R.  held  *<  that  mort» 

gagees  and  the  heirs  of  mortgagees  were  within  the 

eighth  section,  explained  by  the  subsequent  act'* 

W.  H.  WaUm^  contr^  The  sheriff  was  entitled  to 
poundage  on  the  sum'  indorsed  upon  the  writ  This 
point  was'touched  upon,  but  not  decided  by  the  Court, 
In  Price  v.  HaUis  (<^.  Before  sUt  S  0. 1.  e,  18.,  the 
sheriif  would  have  been  entitled  to  ponndago  on  the 
whole  debt  levied,  at  the  rate  of  \s^  in  the  pound  for  the 
first  \QtiL  and  64,  in  the  pound  for  the  residue,  by  stat 
99  £/t««  €.  4. 1. 1«,  which  applied  to  executions  on  elegit ; 
Jdysofi  V.  jRaih(e\  Peacoei  v.  Barrii{g)j  T)ji9(m  v. 
Pmke  {h\  Com.  Dig.  ViseomU  (F  1«).  The  preamble  of 
Stat  S  G.  1.  c.  15.  s.  18.  mentions  writs  of  elegit  3  but 
the  rest  of  the  clause  contains  nothing  which  a\n  be 
omstrued  as  including  themi  and  the  enacting  part 
cannot  be  extended  by  the  preamble,  nor^  unless  am- 
biguous, restrained  by  it  1  •  Dnwrmf  on  Stafuhi^  760, 
768;  WitsM  v.  KmMej^  (/).    The  word  '« possession,'* 

(a)  1  Hfybte  if  r.  25.  (b)  5  Sim.  390. 

(c)  I  rem,  278.  (4)  1  AT.  f  H  lOi. 

(e)  I  Salk.  209.  (g)  I  Mk.  SSI. 

(h)  1  Ml.  aaa.  (0  7  £aal^  Its. 


I  Q.B.   TRINITY  TERM, 

9iti^  /f^     which  has  been  relied  upon,  applies  to  the  writ  of 

IMS. 

*       habere  facias  possessionem.      The  form  of  a  writ  of 

^^        elegit (fl),  "that**  **yoa  cause  to  be  delivered  to  the 
Aluv.       gi^'i  j  j^  g^  y^y  n  reasonable  price  and  extent,  all  the 
goods ''  &C.,  '^  and  also  all  such  lands  **  See,  ^  to  hold' 
&c.  (i),  does  not  imply  an  actual  delivery  of  seisin  or 
possession;  the  language  of  the  old  writ  was  simUsr; 
and  in  fact  possession  is  not  delivered.     [Coleru^eJ. 
It  is  said  in  2  Tidd^s  Practice^  10S6  (c\  that  <<  it  was 
formerly  usual  for  the  sheriff  to  deliver  actual  pos- 
session of  a  moie^  of  the  lands ;  but  he  now  only  d^ 
livers  legal  possession:"   and  Sogers  v.  Pitcher {i)h 
referred  to  (c).]    The  practice  not  to  deliver  possession 
in  fact  has  been  uniform.    ^Coleridge  J.    Your  coo- 
struction  strikes  out  the  words  **  by  reason  or  cdoor 
of  their  oflSce'*  in  the  enacting  part  of  sect  16.    If  the 
sheriff  gave  possession  under  an  elegit,  he  would  do  so 
by  reason  of  his  office.]    There  may  have  been  good 
reason  for  omitting  the  writ  of  elegit  in  the  enacting 
part.     The  debt  may  be  only  20Zi,  the  annual  valae  of 
the  land  5000/. :  there  a  poundage  on  the  annual  value 
would  be  extravagant    The  debt  might  be  satisfied  in 
half  a  year;  yet  the  construction  on  the  other  side 
would  give  poundage  on  the  value  of  the  land  for  a 
year.     The  sheriff,  at  the  time  of  executing  the  elegit, 
levies'  the  entirety  of  the  debt;   and  his  poundage 
must;  be  measured  by  that:  there  is  no   subsequent 
levy.     Stat  S  G.  1.  c.  15.  5.  16.,  as  construed  on  the 
other  side,  would  repeal  stat  29  Eliz.  c.  4>.  x.  1.,  as  to 
poundage  on  executing  an  elegit,  and  leave  the  sheri^ 
in  those  cases,  no  authorized  poundage  except  on  the 

(a)  Under  sUt  1  &  8  Fief,  c  lia  jl  11. 
(6)  TitUTt  Formh  S96,  397.  Ed.  1 84a 
(c)  9Ch  td.  (d)  «  TVfcnr,  90S.  t07. 
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annual  value  of  lands.     In  Er  pmie  Whiitan  {a)  the  ^"«w»*'  ^«^ 

184S* 
supposition  that  the  heirs  of  mortgagees  were  included   !^ 

in  the  clause  mentioning  heirs  of  trustees  did  not  raise        ^^'" 

so  much  difficulty  as  attends  the  construction  here  ar-       Auik. 

gued  for  by  the  plaintiffs.  Stat  8  6. 1.  c.25.  5.  5.  was 

not  meant  to  extend  or  explain  stat  3  G.  1.  c.lB.  s.  16.9 

but  only  to  annex  a  penalty  to  the  violation  of  that 

clause. 


G.  Atkinson  in  reply.  The  effect  of  stat  8  G.  1.  c.  25. 
s.  5.  in  law  is,  that  writs  of  elegit  are  included  in 
sect  16  of  the  former  act,  unless  the  words  of  sect.  16  are 
irreconcileable  with  such  an  assumption.     The  words 
*^  whereof  possession  or  seisin  shall  be "  given,  in  the 
latter  clause,  apply  sufficiently  to  the  execution  of  an 
elegit,  as  described  by  Tiid.    {Coleridge  J.   The  pur- 
port of  the  writ,  as  given  by  stat  JVeshn.  2.  (1  stat 
IS  Ed.  1.  c.  18.),  is  tliat  the  sheriff  << shall  deliver''  to. 
the  pldntiff  all  the  chattels  and  half  the  land.]     As  to 
the  argument,  that  lands  worth  5000/.  a  year  might  be 
taken  for  a  debt  of  20/.,  it  may  as  well  be  supposed  on 
the  other  hand  that  the  debt  might  be  6000L  and  the 
yearly  value  of  the  land  20/.    It  appears,  by  an  Anonym 
nums  (i)  case  in  Sider/iny  that  a  sheriff  was  held  indict- 
able for  taking  200/.  as  fees  for  executing  an  habere 
facias  possessionem,  the  C!ourt  saying  that  it  was  great 
oppression  in  the  sheriff,  who  had  so  much  in  the  pound 
by  statute  in  case  of  execution  against  the  personal 
estate,   to  take  such  fees  in  a  case  against  the  real. 
Therefore  it  appears  that,  where  the  execution  affected 
the  real  estate,  no  poundage  at  all  could  be  taken  before 

(a)  1  Keen,  S78.  (6)  S  SiiL  155. 
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rittmtiK    atot  aG»l.  ^.15.    [WdUon.    Thl»  eflfeet  of  thtt  jiidf» 

IMS 

ment  is  only  that  in  a  casd  within  atat.  8ft£ttik  c.4.» 


T, 


Vam  where  nothing  was  delivered  bat  th4  landy  the  sheriff 
could  ndt  have  poundage  because  there  wai  tiotluBg  to 
measure  it  by*  Stlit«  3  O.  I.  Ci  15.  ai  16«  gif^  tbe 
moosure.] 

Lord  Denman  C.  J.  I  think  the  plainti£Ei  ans  m^ 
titled  to  jodgment  Stat  8  G.  1.  c.  25.  ^  5.  assumes 
that  Stat  3  G»  !•  c.  15«  i*  16*  hiis  prescribed  a  limit  fcr 
the  fees  now  in  question*  And  this  last  mentioned  daaie^ 
*^for  ascertaining  the  fi^es  for  executing  writs  of  elegiti 
so  ffir  as  the  same  relate  to  tbe  eittending  of  real  estatst^" 
enacts  that  shefifiil  shall  not  "by  reason  or  Colour  sf 
their  office  or  offices  "  "  demand^  ask  or  receive  stf 
other  or  greater  consideraUob«  iee,  flKf  *'  than  12iJL  is 
the  pound  of  the  yearly  value  of  any  lands  ^  wheiesf 
possession  or  seisin  shall  be  by  them  or  any  of  theli 
given  "  &Ck  Passing  over,  a^  I  havci  the  words  as  to 
executing  writs  of  hiJ)ete  Jaciat  posKisionem  md  sei* 
sinatn^  and  merely  supposing  that  under  an  elegit 
the  sheriff  has  given  possession  of  lands  by  reason  or 
colour  of  his  office^  I  think  the  case  comes  within  tbst 
limitation  which  the  statutes,  8  G.  1.  c*  S5«  $.  5.  and 
29  £/f;0.  c.  4*.  5.  h^  make  it  penal  to  transgress* 

Pattsson  J.  I  am  of  the  same  opinion ;  and  tbe 
construction  we  give  to  the  clause  in  question  of  stst 
S  G,U  c.  15.  cannot  be  called  extending  it  by  refertooc 
it  the  preamble^  The  enacting  part  does  not  speak  of 
sheriffs  receiving  ahy  greater  consideration  or  fee  &c.»  by 
reason  of  their  office  "  in  "  executing  any  writ  of  habere 
facias  &c.,  but  by  reason  of  their  office  or  offices,  "  or'' 


VI.  VICTORIA.  fSi 

by  reason  or  colour  of  their  executing  &c«    The  words  Qtiom't  Bmtek. 

184S 

"by  reason  of  their  office"   mean  something  else,  I        • 

suppose,  than  executing  the  writs  lastly  named ;  and  that         ^^*^ 
meaning  may  be  explained  by  the  preamble.  A^uir. 

Williams  J.  Stat.  8  G.  1.  c.  25.  s.  5.  assumes  that 
the  sheriff  takes  fees  under  stat.  8  G.  1.  e.  15.  s.  16.  for 
executing  an  elegit :  and  therefore  we  may  reasonably  try  . 
to  find  something,  in  the  clause  referred  to,  whereby 
that  may  be  done  which  the  legislature  mentions  as 
done.    And  I  think  enough  appears  for  that  purpose. 

Coleridge  J.  The  taking  of  poundage  for  an  elegit, 
so  far  as  it  affected  goods  and  chattels,  was  already  pro- 
vided for  by  Stat.  29  Eltz.  c.  4.  when  stat  8  G.  1.  c.  15. 
passed.  It  remained  only  to  provide  for  the  case  in 
which  real  estates  were  extended  under  the  writ.  Stat. 
8  G.  1.  c.  25.  5. 5.  assumes  that  this  hat  been  done  by  stat 
8  G.  1.  c.  15.  5. 16% :  and,  if  so,  we  should  try  to  give  a 
meaning  to  that  clause,  consistent  witli  the  assumption. 
Now,  by  the  old  writ  of  elegit,  the  sheriff  was  to  ^^  de- 
liver "  the  moiety  of  lands  to  the  plaintiff.  Then,  con- 
struing the  clause  as  my  Lord  has  already  done,  we 
may  say  that  ^^  by  reason  or  colour  of  their  office " 
applies  to  the  proceeding  on  a  writ  of  elegit ;  and  the 
words  "  whereof  possession  or  seisin  shall  be  by  them 
or  any  of  them  given "  not  only  refer  to  the  writs 
specified  immediately  before,  but  are  large  enough  to 
include  that  which  the  sheriff  is  called  upon  to  do 
under  an  elegit 

Judgment  for  plaintiffs. 
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Tueiday,         SiF  AUGUSTUS  Brtdges  Henkikeb,  Baronet,  ai 

Others,  against  Lionel  Wigo,  Neriah  Wi( 
the  elder,  Nebiah  Wigg  the  younger,  Hb 
BERT  Wigg,  and  Edward  Wigg. 


WhereAboDd 
it  given  to 


npHIS  was  an  action  of  debt,  tried  before  Lc 
Mcure  pay-  Denman  C.  J.,  at  the  London  sittings  after  It 

B.oimtpL       chaelmas  term,  1841,  when  a  verdict  was  found  for  t 
not  an  inwi-     plaintifis,  subject  to  the  opinion  of  the  Court  upon 

•bloruUof  Uw 

that  all  pay-         ^^e. 

^•^^^'y       The  case  was  this  day  argued  {a)  by  KtUy  for  t 
applied  in  im-    plaintiffs,  and  Sir  W.  W.  FoUett,  Solicitor  General,  l 

mediate  and         * 

final  liquida-      the  defendants.     The  material  points  of  the  case  and 

tion  of  the  sum 

named,  or  of      the  argument,  so  far  as  they  affect  the  general  questi< 
A.'s  debit,  or     Will  be  found  Sufficiently  detailed  in  judgment, 
onalongcourtc       Besides  the  authorities  mentioned  in  the  judgme 
iL*Iild'aft«°*'   ^^^  following  were  referred  to  in  argtiment. 
Ib^^idfh^for      ^y^^i^^  ^-  f^Mer{b);  Pease  v.  Hirst  (c) ;  Eyion 
a  time  in  ad-      Knight  (d) ;  Simson  V.  Ingham  {e) ;  Field  v.  Carr  (g). 

▼ance  to  J?.,  the 

bond  is  thereby  O/T.  adv.  W 

satisfied. 

It  may,  in 
default  of  ex-  xit^  r^-r.i  •  ai» 

press  stipuia-  Lord  Denman  C.  J.,  m  the  vacation  after  this  te 

fenred  from  the  [J^^^  2Sd),  delivered  the  judgment  of  the  Court 

!r3ucfof"the  This  was  an  action  of  debt  on  bond,  brought  by 

wlll^^^'f  P'aintiffs,  as  trustees  of  The  East  of  England  Ba 

the  bond  that 

they  intended  the  bond  to  stand  as  a  continuing  security ;  and,  that  inference  being  dn 

the  above  mentioned  rule  of  application  will  not  hdd. 

(a)  Before  Lord  Dennum  C.  J.,  PaUeum^  Williams^  and  CoUridge 
ib)  5  Bligk,  iST.  5".  1.     See  p.  28.  (c)  10  B,  4-  C.  122. 

(d)  2  JuriMi,  (1838),  p.  8.  (e)  9  B,  ^  C.  65. 

(g)  5  Bing.  13. 
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against  the  defendants,  who  severally  executed  the  said  Qi(«m'«  Seneh. 

1843* 
bond.     The  condition  (set  out  upon  oyer)  was  simply  * 

for  repayment  of  the  amount  (1000/.)  with  interest,  on     H«»iia«» 

or  upon  the  6th  April  1837,  the  bond  itself  bearing        ^«>o* 

date  the  preceding  10th  January,    The  plea  was  Solvit 

post  diem.     And  upon  that  the  question  arises. 

The  fisicts  materially  bearing  upon  the  question  are  as 
follows. 

Lionel  Wiggf  the  first  named  defendant,  having  had 
dealings  with  T%e  National  Provincial  Banky  and  being 
indebted  to  them,  applied  to  the  plaintiffs'  bank  for  a 
credit  of  1000/.,  to  pay  off  The  National  Provincial 
Bant,  That  was  declined:  but  they  agreed  to  advance 
the  defendant  1000/.  upon  the  other  defendants  joining 
him  in  a  bond  to  that  amount,  which  was  accordingly 
executed  by  Lionel  and  Herbert  Wigg  on  the  10th  Jan-' 
vary  1837,  and  by  the  other  defendants  on  the  12th. 

Before  either  of  those  days  the  first  named  defendant 
had  paid  into  the  plaintifis'  bank  two  several  sums; 
namely,  SSl.  on  the  3d  of  January^  196/.  on  the  7th, 
and,  on  the  12th,  102/.:  he  had  also  paid  35/.  on  the 
11th.  The  defendant  Lionel  Wigg  appears  to  have 
ceased  dealing  with  T%e  National  Provincial  Bank  after 
paying  to  them  the  sum  of  1294/.  6s,f  through  the  plain- 
tiffs' bank  (which  said  sum  of  1294/.  6s.  is  the  first  item 
on  the  debit  side  of  his  account  in  the  pass  book  of 
Lionel  Wigg^  viz.  on  the  l^ihJammry)^  but  commenced  a 
banking  account  with  the  plaintiffs,  the  first  transactions 
being  the  payment  by  him  into  their  bank  of  the  said 
sums,  before  the  date  of  the  bond,  which  formed  the 
first  items  in  his  pass  book  on  the  credit  side.  It  does 
not  seem  to  be  necessary  to  pursue  minutely  the  details 
of  the  defendant  Lionel  fVig^s  account  with  the  plain- 
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Fohtme  IF,    lifE;,  because  it  does  appear  that,  between  the  openi 
of  bis  account  and  his  failure  at  the  close  on  the  II 


HxjiinKn     September  1840,   when  the  balance  was  against  h 
Wi«a.        1505/.  17&  llcUf  the  balance  had  been  in  his  fim 
to  a  greater  amount  than  was  due  opon  the  boiid»  b 
for  principal  and  interest. 

And  the  question  is  whether  the  paym^its  hf  1 
defendant  Lionel  into  the  bank  beyond  the  amoui] 
the  bond,  or,  still  more,  the  balances  exoeeding 
amount,  ought  to  have  been  applied  in  disdiarge  oft 
bond. 

It  was  contended  that,  as  the  bond  was  executed 
some  of  the  defendants  on  the  10th  of  .Aiiniai^and 
all  on  the  12th,  the  sum  of  1294/L  6s.  above  notii 
must  from  the  date  have  included  the  lOOOL  to  aea 
which  the  bond  was  given ;  that  the  whole  formed  c 
account,  and  that  an  ordinary  banking,  in  indiich,  i 
cording  to  the  language  of  Sir  fV.  Grant  M.  R.,  all  I 
sums  paid  in  form  one  blended  fund,  the  parts  of  wh 
have  no  longer  any  separate  existence;  and  that  ^^  il 
the  first  item  on  the  debit  side  of  the  account,  thai 
discharged,  or  reduced,  by  the  first  item  on  the  ere 
side ; "  Claytoris  Case  (a) ;  and  Bodenham  v.  Purckas  { 
in  which  case  the  doctrine  of  Sir  fK  Grant  was  fu 
adopted.  And  it  is  presumed  that,  generally  speakl 
and  with  reference  to  a  case  like  that  which  he  was  a 
sidering  more  especially,  the  doctrine  of  that  emin 
Judge  admits  of  no  doubt  But  it  is  equally  cert 
that  a  particular  mode  of  dealing,  and  more  especii 
any  stipulation  between  the  parties,  may  entirely  v^ 
the  case :  and  that  would  be  the  effect,  in  the  pres 

(o)  In  Devaynes  v.  Nobie,  1  Afer,  530.  572.     Sec  p.  COS. 
(6)  QB.^AkL  39. 
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instance,  if  it  should  appear  that  this  bond  was  given  to  Queen's  Bench. 

1 04,0       * 
secure  the  plaintiffs  against  advances  which  they  might  * 

Jram  time  to  time  make  to  the  defendant  Lionel.  That  Hknniuii 
would  shew  that  the  amount  of  it  was  not  to  be  brought  Wioo. 
into  account  like  any  other  item  in  the  manner  supposed 
by  Sir  W.  Grant.  What  was  the  precise  nature  of  the 
agreement  between  the  parties  at  the  time  of  giving  the 
bond  does  not  very  distinctly  appear.  But  the  conduct 
and  language  of  the  defendants,  or  some  of  them,  which 
we  find  detailed  in  the  case,  have  a  strong  bearing  upon 
this  point  In  the  month  of  September  1840,  Herbert^ 
in  the  presence  of  Lionel  Wiggj  expressed  a  hope  that 
the  bank  would  not  stop  his  brother  Lionel^  as  they  had 
the  security  of  the  bond  for  1000/L  In  October  fol- 
lowing, the  defendants  Neriah  and  Edward  expressly 
avowed  their  liability  to  pay  1000/.  on  their  bond.  On 
the  7th  of  November  following  the  defendant  Neriah 
wrote  to  the  manager  a  letter  in  terms  which  admit  his 
liability.  And  the  same  defendant  shortly  afterwards 
called  at  the  bank,  and  said  he  was  aware  he  was  liable 
for  the  principal,  but  was  doubtful  whether  he  was 
liable  for  interest.  From  this  evidence,  which  is  ex- 
pressly submitted  to  oar  consideration,  we  know  not 
at  what  conclusion  we  can  possibly  arrive  except  that 
this  bond  was  given  as  a  continuing  security,  and  con- 
sequently has  not  been  discharged. 

Our  judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  plainti£b. 
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Hay  Site 


The  Queen  against  The  Mayor,  Aldermen^  ai 
Burgesses  of  the  Borough  of  Leeds. 


OntbeelMtion  A    RULE  nisi  was  obtained  in  Trinity  term,  184 

of  couDctllon  XA. 

for  a  borough,  for  a  certiorari  (stat  7  ^.  4.  &  1  Fid.  c.  7B.  s.  4^ 

^^JH^"^!!^  of  to  remove  into  this  court,  for  the  purpose  of  quashin 

fcZn  ^^rfHu^  ^^  order  of  the  town  council  of  Leeds  made  on  May  4 


had  been  duly 
declared  to  be 
elected.  The 
mayor,  between 
the  day  of  de> 
claratlon  and 
Nooetmber  9th, 
took  counsel't 

which  he  acted,  and  burgesses  to  receive  the  vote  of  Radford  Potts  as 
toie^fon?^*  councillor  of  the  borough,  and  permit  him  to  exerd 

the  candidates      ^j^^^  ^g;^   ^^^^^  ^^^j^g  ^   dispute  as  tO   which   of  tl 


1842,  for  the  payment  of  certain  monies. 

It  appeared,  by  the  affidavits  on  which  the  rule  w 
obtained,  that,  on  a  rule  nisi  being  granted,  in  Hila 
term   1841,  for  a  mandamus  to  the  Mayor,  alderm< 


candidates  had  been  duly  declared  elected  (a) ),  it  w 


on  the  latter 
day.     The 
council  had 

given  the  moved  at  a  meeting  of  the  town  council,  and  carri< 

mayor  a  general 

authority  to  by  a  majority  of  votes,  on  January  27th  1841,  that  tl 

nion  in  case  of  mayor  and  town  clerk  should   shew  cause  on  behi 

excluded  can-  ^^  ^^  Mayor,  aldermen  and  burgesses  against  the  ru 

Sl^:;!  for  a  mandamus.      The   town   clerk    had  previous 

STMa"*^  ^  made  a  journey  to  Londony  and  there,  on   Novemb 

aldermen  and  7th,  obtained  counsel's  opinion  for  the  mayor  on  tl 

burgesses  to  i  ^ 

receive  his  vote,  subject  of  the  election  brought  into  dispute  by  the  li 

and  permit  him 

toactascoun-    mentioned  rule.     In  May  1841,  it  was  moved  in  t 

cillor ;  and  the 
council  re- 
solved, by  a  mi\)ority,  that  cause  should  be  shewn  against  the  rule. 

Held,  that  the  costs  of  such  opposition,  and  of  the  case  submitted  to  counsel,  could  i 
be  charged  on  the  borough  fund,  under  stat.  5  &  6  W,  4.  c,  76.  s.  92.,  though  it  s 
sworn  that  the  proceedings  were  taken  bona  fide  and  not  for  the  purpose  of  supporting  c 
candidate  against  the  other  at  the  public  expense. 

(a)  See  Eegma  ▼.  Th€  Mayor  ^c  ofLeedt^  11  A,  i  E.  512.   After 
rule  for  a  mandamus  was  granted,  the  parties  came  to  an  arrangemei 
both  JMU  and  Richardtom  resigned ;  and  a  new  election  was  had. 
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town  council,  and  carried  by  a  majority  of  votes,  that  Qv^eeid  Bench. 

the  sums  of  27i  IS5.  6d.  for  town  clerk's  expenses  in  1_ 

going  to  London  to  consult  counsel,  and  51/.  I5.  4i  for    ^®  Qoim 

the  attorney's  bill  respecting  the  mandamus,  should  be  The  Mayor&c 

disallowed.     But  on  February  2d  1842,  after  an  election 

of  new  councillors,  it  was  moved  in  council,  and  carried 

by  a  majority,  that  it  should  be  an  instruction  to  the  Fi« 

nance  Committee  to  include  the  said  sums  of  27/.  1 S5.  6£ 

and  SlU  \s.  4J.  in  their  list  of  bills  for  the  expenses  of 

the  current  year.     The  Finance  C!ommlttee  made  their 

report  to  the  council:  and  they, on  Mmf^iCti  1842, made 

the  order  or  resolution  which  it  was  now  proposed  to 

bring  up  by  certiorari ;  namely, 

<*  That  the  bills  and  expenses  incurred  in  carrying 
into  execution  the  provisions  of  the  act  5  &  6  ^  4. 
c.  76.,  and  the  several  other  acts  relating  to  municipal 
corporations,  now  produced,  amounting  together  to 
36652.  135.  6^.,  be  forthwith  paid." 

This  sum  included  the  before  mentioned  sums  of 
27/.  135.  Sd.  and  51/.  Is.  ^d.  No  order  was  made  for 
paying  any  expenses  of  the  mandamus  out  of  the  bo- 
rough fund.  One  of  the  deponents  stated  his  belief  that 
the  resolution  of  January  27th  1841,  for  shewing  cause 
against  the  rule  for  a  mandamus,  was  merely  colourable, 
and  that  the  majority  which  carried  it  was  **  composed 
entirely  of  members  of  the  council  of  the  opposite  party 
and  politics  to  those  of  the  said  Badford  PottSf*  and  for 
the  purpose  of  defending  the  seat  of  his  competitor, 
Joseph  BicJiardsonf  out  of  the  public  funds  of  the  bo- 
rough. It  was  also  stated  that  the  resolutions  of  Fe^ 
bruary  2d  and  May  4th  were  carried  by  majorities 
composed  entirely  of  members  of  the  last  mentioned 
party. 

3f  S 
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I. 


1. 
i 

I' 


Volume  IV.  A£5davit  was  made  on  the  other  side  by  the  men 
'  of  council  who  was  mayor  at  the  time  of  the  dispi 

The  Quxnr  election.  Stating  that,  inunediately  after  the  diffio 

The  Mayor  &C.  of  deciding  between  the  candidates  arose,   he  cat 

of  LuDf. 

the  town  derk  to  obtain  counsel's  opinion,  u 
which  he  acted  in  rejecting  PgU£%  vote  on  Nacn 
9th  1841.  He  also  stated  facts  shewing  an  aathc 
from  the  council  to  the  mayor  to  take  counsel's  opii 
when  occasion  should  require.  He  further  deposed  i 
the  resolution  and  instructions  of  the  council  to  si 
cause  against  the  rule  for  a  mandamus  were  passed  i 
given  bona  fide  to  defend  themselves  against  sadi  r 
under  the  advice  of  counsel,  and  in  the  belief  that 
was  the  only  proper  and  legal  course:  and  he  ad 
that  the  instructions  to  shew  cause  were  not  mei 
colourable,  nor  for  the  purpose  of  defending  jRfidl^ 
«m's  seat  out  of  the  public  funds ;  that  no  membe 
council  opposed  the  instructions  of  the  council  to  d 
cause,  except  those  members  who  were  of  Potts^s  pai 
and  that  deponent,  on  giving  such  instructions,  neit 
advised  with  any  person,  nor  acted  with,  for  or  cm 
half  of  any,  except  the  town  council;  and,  fiutl 
that  the  resolutions  for  disallowing  the  two  sums  i 
in  question  were  carried  by  a  majority  of  councnllon 
opposite  politics  to  those  who  passed  the  resolul 
for  shewing  cause,  and  after  the  costs  had  been 
curred.  A£Sdavits  were  also  made  by  other  parti 
one  of  whom  deposed  that  no  meeting  of  the  coui 
could  have  been  held  between  the  4th  and  9th  of  J 
vembery  in  time  to  authorize  taking  the  opinicm 
counsel,  and  that  the  resolution  for  opposing  the  i 
for  a  mandamus  had  never  hitherto  been  rescinc 
The  affidavits  also  stated  that,  ever  since  the  begins 
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c£  Naoember  IMO^  there  had  been  such  a  balance  in  the  Queen*t  Bench, 

borough  fund  as  would  make  it  unnecessary  to  raise  a ' 

retrospective  rate  for  payment  of  the  sums  in. question.        '^^  Qnsnr 

TheBfAjorfte. 

of  LtttMi 

Sir  F.  PoUockf  Attorney  Genera),  and  Joseph  Addison^ 
bow  shewed  cause.  The  payments  sanctioned  by  the 
order  of  May  4th,  and  now  brought  in  question,  would 
not  be  a  misapplication  of  the  bdrough  fund,  under  stat. 
5&6  W.4t.  c.  76.  «.  92.  That  clause, after  enumerating 
certain  purposes  to  which  the  fund  may  be  applied, 
adds,  .^*  all  other  expenses  not  herein  otherwise  pro-  ' 

vided  for  which  shall  be  necessarily  incurred  in  carry* 
mg  into  e£Ssct  the  provisions  of  this  act."  The  word 
<'  necessarily''  must  receive  a  reasonable  construction: 
and  the  taking  advice  on  a  question  of  difficult  which 
arises  at  an  election,  and  shewing  cause  against  a  rule 
for  a  mahdamus.under  drcumstances  like  the  present,  are 
reasonably  within  the  clause.  The  attorney  might  sue 
the  corporation  for  his  costs.  [Coleridge  J.  That  argu* 
ment  would  apply  equally  if  the  expense  had  been  in- 
curred for  a  tavern  dinner.]  There  the  individuals, 
not  the  corporation,  must  have  answered.  Here,  if  the 
expense  has  been  improperly  incurred,  there  may  be  a 
remedy  against  the  parties  for  breach  of  trust,  or  for  a 
misdemeanor;  but  the  costs  ought  not  to  be  unpaid. 
Begina  v.  The  MayoTj  4^.,  of  Bridgewaier  (a)  was  cited 
in  moving  for  this  rule :  but  there  the  application  was 
for  a  quo  warranto  against  individuals ;  here  it  is  for  a 
mandamus  to  the  corporation ;  and  they  must  defend  a 
proceeding  directed  against  them,  and  to  which  they 
are  in  form  parties.     [Patteson  J.  This  was,  in  reality, 

(a)  10  J.  t  £'  S81.     Sea  B«gmm  ▼.  Pivaniorv^  10  A.  ^  E,  S86. 

d  F  4 
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rottme  tv:     a  question  between  individual  members  of  the  oorpo 

184S.  *    . 
1__  ation.    The  body  corporate  had  no  need  to  take  it  o| 


The  QuBM     j^^  Denman  C.  J.   One  party  is  fighting  another  wi! 
Hm  Hsyor&c.  the  corporation  money.     JVUliams  J.  It  was  nothing  t 

of  I«nst> 

the  borough  whether  Poiis  or  Bidardum  were  electa 
Coleridge  J.  Most  of  your  argument  would  have  appUc 
equally,  if  the  expense  had  been  incurred  in  opposing 
rule  for  a  quo  wammto.]  The  veiy  existence  of  Aecoi 
poration  might  have  depended  on  opposing  the  mai 
damns.  [Lord  Denman  C  J.  That,  if  shewn,  woul 
have  made  a  difierence  at  once,  according  to  JUornei 
General  v.  7%r  Mayor  ofNormch  (a).]  That  case  as 
The  Attometf'Genend  ▼•  Corporation  of  Norwich  (i)  she 
that,  if  the  threatened  proceeding  will  j  attack  the  ooa 
poration  as  a  body,  they  may  lawfully  employ  the  ocx 
poration  funds  to  prevent  it.  Before  the  passing  of  sta 
5  &  6  fF.  4.  c.  76.  it  was  established  (as  Lord  Coiia 
ham  C.  observes  in  the  first  cited  case  (c)  \  **  that  if  » 
cessary  expenses  are  incurred  in  the  execution  of  a  tnis 
or  in  the  performance  of  the  duties  thrown  on  any  pai 
ties,  and  arising  out  of  the  situation  in  which  they  ai 
placed,  such  parties  are  entitled,  without  any  expre 
provision  for  that  purpose,  to  make  the  payments,  n 
quired  to  meet  those  expenses,  out  of  the  funds  in  the 
hands  belonging  to  the  trust;"  and  he  cites  Bex  v.  77 
Inhabitants  of  Essex  (d);  and  Sex  v.  The  Commissioner 
of  Servers  for  the  Toaoer  Hamlets  (e).  It  is  sworn  tb 
the  rule  was  resisted  bona  fide.  A  suggestion  may  t 
made  on  the  other  side  that  a  rate  for  the  presei 
purpose  would  be  retrospective  and  bad.    [Lord  Det 

(a)  2  Mylne  ^  C.  406.  (6)  1  Keen,  700. 

(c)  2  Mylne  ^  C.  4S4. 

(d)  4  T.  R.  591.     See  Regma  r.  Fouch,  2  Q.  B.  308. 

(e)  I  B.4:A<L  832. 


1.  \ 
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man  C.  J.     We  do  not  think  any  thinir  of  that  at  Quten*i  Betick. 

184S. 
present.]  

The  Qomr 

Sir  JV.  W.  FoOett^  Solicitor  General,  and  B.  Hall^  TbeMaVorAc. 

of  Lbbm. 

contra,  were  not  heard. 


Lord  Denman  C.  J.  We  all  agree  in  thinking  it 
beyond  doubt  that  this  was  an  improper  application  of 
the  fund. 

Patteson,  W11XIAM89  and  Coleridob  Js.  con- 
curred. 

Rule  absolute  (a). 

(a)  See  Hm  acit  ctM.     Alio  Jtijiw  ▼•  n§  Town  CoumeU  rflAthfidit 
JwM  lOCh,  1843,  pott. 


The  following  case  may  conveniently  be  added  here. 

The  Queen  against  The  Mayor,  Aldermen  and  [Afoiu%, 
Councillors  of  the  Borough  of  Casibridge.        iSs!]^  " 

/^  UNNING  obtained  a  rule,  in  last  Michadmas  term,  A  party  de- 
calling  upon  the  defendants  '*  to  shew  cause  why  elected  elder, 
they  should  not  pay  out  of  the  borough  fund  of  the  said  ^^h  at  the 

triennial  Ab- 
vember  election  was  ousted  by  judgment  in  quo  warranto.     The  council  not  haring  elected 
a  successor  within  ten  days  after  judgment  signed,  the  relator,  on  the  serenteenth  day  after 
the  expiration  of  the  ten  days,  obtained  a  mandamus  commanding  the  councU  to  proceed 
in  the  election,  which  was  obeyed,  ana  a  return  made. 

The  Coutt,  under  stat.  1  W,4,  c.  SI.  «.  6.,  ordered  the  council  to  pay  the  costs  incident 
to  the  mandamus  and  to  the  application  for  costs,  though  the  delay  arose  from  a  doubt, 
on  the  part  of  the  council,  whether  this  was  an  extraordinary  vacancy,  on  which  they 
might  proceed  to  an  election  within  ten  days  under  stat.  5  &  €  W,  4.  €,16,  «.  27.,  and 
they  had  been  advised  by  counsel  that  they  could  not  safely  do  so  without  a  mandamus. 

The  rule  was  drawn  up  for  payment  of  costs  «out  of  the  borough  fund.*'  Held,  that 
this  ought  not  to  have  been  part  of  the  rule,  whether  the  expenoes  were  payable  from  that 
fund  or  not 

But  that  the  rule  might  be  moulded  in  this  respect,  and  made  absolute  for  payment  by 
the  defendants,  generally. 

Although  the  only  application  for  payment  had  specifically  required  payment  by  the 
council  out  of  the  borough  fund. 


SOS 
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Vobtme  IV.     borough,  to  Stephen  Piyor  the  younger^  the  prosecal 
'"        '-'      of  a  writ  of  mandamus,  **  the  costs  of,  and  oecasic 


The  Quuir     by  and  incidental  to,  the  issuing  the  said  writ  of  n 
11m  Mayor  &€.  damus,  and  also  the  costs  of  and  incidental  to  this 

of  Camiaidos. 

plication." 

The  affidavits  in  support  of  the  rule  disclosed 

following  facts.     In  Hilary  term,  1843,  by  lesvi 

this  Court,  an  information  in  the  nature  of  a 

warranto  was  filed,  at  the  relation  of  Pryor^  aga 

t7.  c7.  DeightOTiy  to  shew  by  Vhat  authority  he  claii 

to  be  an  alderman  of  the  borough  of  Cambridge;,  i 

in   last  Easter  term,  judgment  of  ouster   was   gj 

against  Deighton  on  such  information.     On  27th  1 

in  last  Trinity  term,  an  ^plication  was  made^  on 

half  of  Pryor^  for  a  mandamus  to  elect  an  aldeti 

in  the  room  of  Deighton ;  and,  on  28th  May^  a  ' 

issued  accordingly,  directed  to  the  Mayor,  aldern 

and  councillors  of  the  borou^,  commanding  that 

10th  June  then  next,  they  should  proceed  to  the  e 

tion  of  an  alderman,  and  that  the  declarations  by 

required    should   be    administered   to    the    person 

elected,  and  that  he  should  be  admitted,  &a 

writ  was  duly  delivered  to  the   mayor,  and  a  c 

thereof  was,  on  3 1st  May^  duly  served  on  the  nu 

and  each  of  the  aldermen  and  councillors.     The  cou 

met  on  the  10th  of  June^  and  elected  George  Sal 

to  supply  the  vacancy ;  after  which  a  return  was  n 

to  the  mandamus.     On  nhtne  8th,    1844,  Pryor'^ 

torney  sent  to  the  mayor  ^  an  account  of  the  cost 

and  incidental  to  the  mandamus,  with  the  follon 

letter. 
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"  Cambridge,  8th  Jitne  I84S.       Qwm't  BtmA. 
«  Dear  Sir,  116*5.2 

*'  I  beg  to  enclose  the  account  of  the  costs  of  and  in-  111*  Qnn 
cidental  to  the  mandamus  which  has  been  issued  by  the  TheH/Kywho, 
Court  of  Queen's  Bench  for  the  election  of  an  alderman 
in  the  place  of  Mr.  J.  J.  Deighton,  The  costs,  being 
incurred  in  a  matter  necessarily  relating  to  a  cor^ 
porate  election,  are  therefore^  under  the  5  &  6  ^.  4. 
c  76*  ^  92.,  payable  out  of  the  borough  fund.  In  the 
event  of  the  council  declining  to  make  an  order  for  pay- 
ment, I  must  apply,  under  the  1  fV.  4.  c.  21.  s.  6.,  for  a 
rule  of  Court :    but  this  will,  of  course,  add  to  the 

amount    I  am,"  &c. 

*«  a  H.  Cooper:' 

*<  The  Worshipful  The  Mayor." 

The  council  met  on  the  1 5th  of  Jubf^  but  made  no 
order  on  the  subject  of  the  application,  diougb  it  was 
discussed  at  length.  i 

The  present  rule  was  drawn  up  on  reading  also  the 
a£Bdavits  in  support  of  the  mandamus ;  from  wfaidi  it 
appeared  that  Deighton  had  beep  elected  at  an  ordinary 
triennial  election,  9th  Naoember,  1841. 

The  affidavits,  in  answer  shewed  that  the  judgment 
of  ouster  was  signed  on  SOth  of  April  1848;  that 
counsel  were  consulted,  on  behalf  of  the  council,  and 
advised  that  it  was  doubtful  whether  a  valid  election 
could  be  held  to  supply  the  vacancy  without  a  manda- 
mus ;  they  advised  also  that  the  council  should  not  pro* 
ceed  without  such  mandamus,  and,  further,  that  the 
costs  of  such  mandamus  could  not  be  legally  paid  out 
of  ^he  borough  fund.  It  was  sworn  that  the  council 
had  not  been  called  upon  afler  the  signing  judgment 
of  ouster,  and  before  service  of  the  writ  of  mandamus, 
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Voiyme  IF,     to  proceed  to  an  election.     That  they  had  ofiered 
L        '-I      opposition  to  the  mandamus,  nor  had  they  acted  so 


Th«  QuBUf     to  increase  the  costs,  but  were  desirous,  by  all  law 
The  Mayor  &c.  means,  to  supply  the  vacancy  with  as  much  dispal 

of  Camuiboi. 

as  possible. 


• 


CrompUm  now  shewed  cause.  A  doubt  arose  in  tl 
case  whether  the  vacancy  occasioned  by  the  judgnu 
of  ouster  was,  or  was  not,  an  extraordinary  vacancy 
be  supplied  in  ten  days  under  sect.  27  of  stat.  5 
6  W.  4.  c.  76.  The  council  did  right  in  taking  adv 
on  the  subject;  and  there  has  been  no  unnecessi 
delay.  Even  if  they  were  to  blame,  this  rule  coi 
not  be  made  absolute.  The  borough  fund  cannot 
liable  for  the  fault  of  the  council ;  and  the  expend 
do  not  &11  within  any  of  the  heads  in  sect.  92.  Th 
are  not,  properly  speaking,  expenses  of  **  matters  ; 
tending"  the  elections,  nor  *^  necessarily  incurred 
carrying  into  effect  the  provisions"  of  the  act.  In  fi 
the  corporation,  as  such,  will  have  incurred  no  expen 
whatever.  The  costs  of  defending  a  quo  warraE 
information  cannot  be  defrayed  from  the  borou, 
fund  (a).  [Coleridge  J.  The  rule  might  be  moulded, 
as  to  omit  the  part  relating  to  the  borough  fund.]  The 
has  been  no  demand  for  payment  except  from  the  t 
rough  fund.  In  Regina  v.  The  Mayor  S^c.  of  Leeds  i 
the  Court  held  that  the  costs  incurred  by  a  town  coun 
in  opposing  a  rule  for  a  mandamus  calling  upon  t 
mayor  to  permit  a  party  to  exercise  the  office  of  cou 
cillor  could  not  be  defrayed  out  of  the  borough  fund. 

(a)  Regina  r.  The  Mayor  ^c  of  Bridgwater,  10  J,  ff  E,  381. ;  Re^ 
▼.  Pttramore,  10  jt,  ^  E,  286. 
(6)  Anti,  p.  796. 
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Gunning  contra.     The  council  ought  to  have  pro-  Qt*««»'*  Benek. 

ceeded  to  fill  up  the  vacancy  within  the  ten  days  pre- !_ 

scribed  by  stat  5  &  6fV.^.  c.  76.  *.  27.    They  must    '"'•  ^"*" 

therefore  pay  the  costs  of  the  mandamus  to  the  pro-  T1>«  Mayor  &c 

^  '^        of  Cambkiou. 

secutor,  who  applied  in  reasonable  time,  and  bad  a 
right  to  the  writ;  Sex  v.  M^Kay  (a),  Bex  v.  West 
Loe  (b).  Whether  the  costs  shall  be  paid  by  them  as 
individuals,  or  from  the  borough  fund,  is  not  important : 
the  rule  may  be  moulded,  if  necessary.  The  Court  will 
act  on  so  much  of  the  rule  as  is  good;  Ex  parte  Tur^ 
ner  (c).  But  it  seems  that  the  head  of  expense  falls 
within  sect.  92,  since  the  council  represents  the  corpor- 
ation. The  question  in  such  cases  has  always  been 
whether  the  body  corporate,  or  the  individuals,  are  the 
parties  to  the  proceeding ;  Regina  v.  The  Master  4^.  of 
Peterhouse  (d\  Rex  v*  St.  Saviow^Sf  Southwark  {e).  Be^ 
gina  V.  The  Mayor  4^c.  of  Leeds  {g)  is  inapplicable:  that 
was  merely  a  contest  between  two  candidates ;  here  the 
whole  corporation  is  involved. 

Lord  Denman  C.  J.  This  application  has  been  ren- 
dered necessary  by  the  delay  of  the  council ;  and  they 
must  pay  the  costs.  The  rule  is  drawn  up  for  payment 
out  of  the  borough  fund  :  but  that  is  an  improper  form 
of  rule ;  for,  even  if  the  expense  be  ultimately  payable 
from  that  fund,  the  rule  should  not  specify  this.  Mr. 
Crompton  urges  that,  if  the  individuals  are  to  pay,  they, 
as  such,  have  not  been  called  upon  and  have  not  refused. 
That  seems  to  be  no  reason  against  moulding  the  rule : 
for  the  rule,  if  made  absolute  without  reference  to  the 
borough  fund,  will  not  assume  that  the  defendants  were 

(a)  4  J7.  j-  C.  658.  (6)  S  Burr.  1SS9. 

(c)  1  WilL  WoiL  ^  Hodg.  SOS.  (<0  ^  ^  ^*  S14. 

(0  1  A.^E.  985.  950.  (f )  Ant^  p.  796, 
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r«iMN#  IK     wrong  in  their  individual  character,  or  peraonaDy  — 

*■        '-^      The  rule  mentions  the  borough  fund  :  but  that  b  i 

The  QixKBM     binding  upon  us ;  nor,  if  we  omit  all  that  rdates  to  I 

At  Mayor  &c  borough  fund,  and  make  the  rule,  so  moulded,  absoln 

shall  we  be  determining  any  thing  as  to  the  applicabil 
of  that  fund.  It  is  clear  that  these  defendants  are  lial 
to  the  expenses  in  question* 

PATTKaay  J.    I  do  not  mean  to  say  that  these  < 
t  penses  are  or  are  not  payable  out  of  the  borough  fbi 

but  the  form  of  the  rule  is  objectioiiable  on  either  vi 
Tlie  question  for  us  is,  whether  these  corporators  si 
be  made,  under  stat.  1  ^  4.  c.  21  •  s.  6.,  to  pay  the  < 
penses  of  the  mandamus.  The  act  does  not  give 
power  to  determine  that  the  expenses  shall  be  defira; 

I 

I  out  of  the  borough  fund.     Supposing  the  liability  of 

i  fund  to  exist,  and  to  be  a  circumstance  fit  to  be  tal 

into  consideration,  as  guiding  our  discretion,  still 
rule  should  not  specify  the  fiind.     If  there  were  a  ja 
ment  for  these  costs,  it  would  not  order  that  they  she 
be  paid  out  of  the  borough  fund. 


Coleridge  J.  We  are  not  called  upon  to  say,  w 
ther  or  not  the  borough  fund  is  liable  to  these  expen 
For  myself^  I  decline  giving  any  opinion  upon-that  pc 
not  having  made  up  my  mind.  But  here  it  is  a  quesi 
for  our  discretion,  whether  these  corporators  are  to 
made  liable  for  the  costs  of  this  mandamus :  and  I  li 
no  doubt  that  they  ought  to  be  so. 

WiGHTMAN  J.  concurred. 

t  Rule  absolute,  for  payment  by  the  defend 

I  generally,  with  costs  of  the  application. 

1 

I 

r 

t 

I 
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The  QuKBN  against  The  Justices  of  Middlesex,  ^edtmday, 

nnHE  parish  officers  of  Si.  John  ike  Baptisfy  SUam/brd^  Under  stst 

Lincolnshirej  gave  the  parish  officers  of  St.  Pancrasj  &  sa  s.  6.»  dw 
Middlesex  J  notice  of  appeal,  dated  August  26th,  1841,  l^ordei^ 
against  an  order  of  two  justices,  removing  Margaret^  the  J^^^    ^^ 


wife  of  WiUiam  Blake,  and  her  chQdren,  from  St.  Pancras  ?,°Ill."'^, 

'  '  tbereiore,  to 


to  St.  John  the  Baptist.     The  notice  stated  that  the  8^^. 

nonsy  disdnct 

^peal  would  be  commenced  and  prosecuted  "  at  the  from  quarter 
next  general  sessions  of  the  peace  to  be  bolden  for  the 
said  coun^  of  Middlesex.**  By  the  practice  of  the 
sessions)  the  notice  ought  to  have  been  served  on  the 
SSth  of  August;  but  the  agents  for  the  appellant 
parish,  not  knowing  the  practice  in  this  respect,  did  not 
serve  the  notice  till  September  2d.  The  next  general 
sessions  were  holden  on  September  Idth,  when  it  was 
ordered  by  the  Court  that  the  officers  of  St.  Pancras 
should  have  notice  of  the  appeal,  and  attend  on  the 
ISth  of  October  then  next  (a),  to  hear  and  abide  by  the 
judgment  &c.  of  the  CourL  At  the  adjourned  general 
sessions  holden  October  ISth,  1841,  the  appeal  came 
on,  and  the  service  of  notice  of  appeal  on  September 
2d  was  objected  to,  and  the  appeal  consequently  dis-* 
missed  without  hearing  on  the  merits.  The  appel- 
lants' counsel  asked  the  Court  to  enter  continuances 
and  respite  the  appeal :  but  they  refused  to  do  this,  on 
the  ground  that  they  had  no  authority.  Oarkson,  in 
the  ensuing  Michaelmas  term,  obtained  a  rule  nisi  for  a 


(a)  Tlie  appeal  day  of  the  geneiml  seMdUy  accordiiig  Co  tiie  practioe  in 
MiMktex. 
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1843* 
*___   hear  the  appeal.    Cause  was  shewn  in  Hilary  tei 

The  QoKir     13^2^  before  WUUom  J.  in  the  Bail  Court,  on  the  p 
The  Juiticet  of  of  the  respondents  only :  and  the  learned  Judge,  findi 

MiODLISXZ*  •  gf  ■% 

that  the  question  was  one  which  materially  arocted  t 
practice  of  the  Court  of  quarter  sessions^  enlarged  1 
rule^  in  order  that  it  might  be  served  on  the  justice^  a 
that  they,  if  they  thought  proper,  might  shew  cause  al 

Sir  F.  Pollock^  Attorney  General,  now  shewed  cause 
behalf  of  the  justices.  The  question  is,  whether  or  i 
the  general  sessions  have  power  to  exercise  an  origii 
jurisdiction  over  an  appeal,  by  entry  and  respite.  T 
statute,  IS  &  H  Car.  2.  c.  12.,  which  first  gives  t 
appeal  against  an  order  of  removal,  enacts  (sect.  8)  tl 
the  persons  aggrieved  may  appeal  to  the  justices  of  t 
county  ''at  their  next  quarter  sessions.**  Stat.  3 
4  W.S^M.  c.  11.  5. 9.  gives  an  appeal  to  ^  the  ne 
general  quarter  sessions  of  the  peace,  to  be  held  for  t 
said  county,  riding,  or  division,  city,  or  town  corporati 
But,  by  the  clause  now  in  question,  stat.  8&  9  fF. 
c.  SO.  s.  6.,  *^  the  appeal  against  any  order  for  the  i 
moval  of  any  poor  person  from  out  of  any  parish,  tow 
ship,  or  place,  shall  be  had,  prosecuted,  and  deU 
mined,  at  the  general  or  quarter  sessions  of  the  pea 
for  the  county,  division,  or  riding,  wherein  the  paris 
township,  or  place,  from  whence  such  poor  person  sh 
be  removed,  doth  lie,  and  not  elsewhere."  The  quest! 
is,  whether  the  word  *'  or  "  gives  an  alternative^  or  mere 
connects  two  expressions  which,  for  the  purpose  of  t 
clause,  mean  the  same  thing,  and  denotes  that  t 
general  sessions  are  the  quarter  sessions.  The  mo 
ordinary  sense  appears  to  be  that  which  would  gi 
jurisdiction  in  this  case ;  but  in  Sex  v.  The  Justices 
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London  (a\  where  this  Court  had  under  consideration   Q««««»*«  Bench, 

a  clause^  17  G.  2,  c.  38.  5. 4.,  giving  an  appeal  to  **  the  

next  general  or  quarter  sessions,"  Lord  EUenborough  «Q"««" 
said:  «  TfaFs  statute  therefore  limits  the  appeal  (in  '^^lioLMw.*'' 
terms)  to  the  next  general  or  quarter  sessions,  and 
the  question  is  whether  the  word  *  general '  is  used 
with  a  view  to  those  places  which  have  both  general 
and  quarter  sessions,  as  London  and  Middlesex;  or 
whether  it  is  not  used  as  another  word  for  quarter 
sessions,  in  contradistinction  to  a  special  sessions ;  every 
quarter  sessions  being  a  general  sessions  ?  And  we  are 
of  opinion  that  the  latter  is  the  true  construction."  The 
Court  will  now  say,  what  rule  of  practice  the  ma« 
gistrates  shall  adopt  for  the  future ;  but  convenience  is 
in  favour  of  that  which  allows  them  to  spread  the  busi* 
.  ness  over  eight  sessions,  and  not  four  only,  in  the  year. 

Booill  also  shewed  cause  for  the  respondents.  Stat. 
8  &  9  ^.  S.  c.  30.  5.  6.  lays  down  a  rule  as  to  the 
county,  division  or  riding,  in  which  an  appeal  shall  be 
brought,  but  uses  the  expression  "  the  "  appeal  against 
any  order,  &c.,  thus  referring  to  a  power  of  appeal 
given  by  previous  statutes.  And  the  subsequent  words, 
'^  general  or  quarter  sessions,"  have  received  a  judicial 
construction  in  the  case  already  cited.  The  observation 
of  Lord  EUenborough  there  on.  the  words  *^  county, 
riding,  or  division,"  applies  here;  namely,  that  ^^  there 
is  no  county  but  Middlesex^  in  which  there  are  in  fact 
general  sessions  in  addition  to  the  quarter  sessions; 
and  they  do  not  occur  in  any  riding  or  division." 
Stat.  9  G.  1.  c.  7.  5.  8.  enacts  that  no  appeal  against 
an  order  of  removal  shall  be  proceeded  upon  <<  in  any 

(a)  15  EaMt,63i, 
VOL.  IV.   N.  S.  5  G 
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1_  have  been  given,  the  reasonableness  of  which  shall  be 


The  QusEK    determined  by  the  justices  ••  at  the  quarter  sessions,  to 
TbeJusUcMof  which  the  appeal  is  made:"  and,  if  it  appear  to  them 

that  reasonable  notice  was  not  given,  *'  they  shall  ad- 
journ the  said  appeal  to  the  next  quarter  sessions.*  ff 
an  appeal  lay  to  general  sessions  by  the  prior  act,  it  is 
not  to  be  supposed  that  in  this  clausje  they  would  bare 
been  so  entirely  overlooked. 

No  counsel  appeared  for  any  other  party. 

Lord  Denman  C.  J.  Assuming  that  the  case  b 
brought,  as  it  seems  to  be,  to  this  issue,  whetb^  tbe 
quarter  sessions,  and  not  the  general  sessions,  were  the 
proper  tribunal,  I  think  there  is  no  doubt  that  tbe 
quarter  sessions  were  so.  Bex  v.  T^e  Justica  of 
London  (a)  is  an  authority  direcdy  bearing  on  the  point; 
and  we  must  decide  in  accordance  with  it.  Tbe  db- 
tinction  between  general  and  quarter  sessions  was  bdd 
material  in  Rex  v.  Tumock  (J)  and  Rex  v.  Shaw  (c\  and 
was  recognized  by  the  Court  in  Taylor^  Case  (//).  Lord 
KenyoUi  in  Rex  v.  The  Guardians  of  the  Poor  of  Chi- 
chester (e\  throws  some  doubt  on  Rex  v.  Shaw  {c) ;  but 
his  judgment  is  not  inconsistent  with  the  decision  in  that 
case.  I  think  that,  by  the  terms  of  the  act  now  before 
us,  the  appeal  lay  to  the  quarter  and  not  the  general 
sessions. 

Patteson,    Williams,    and   Coleridge  Js.  con- 
curred. 

Rule  dischai^ed. 

(a)  15  East,  632, 

(6)  2  Salk.  474.     S,  C,  (a»  Rex  ▼.  Turner)  5  Mod,  329. 
(c)  2  SaUc,  482.  (</)  Palm.  44. 

(e)  S  T.  R.  496. 
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Robins  against  The  Viscount  Maidstone.       Thunday, 

June  1st. 

A  SSUMPSIT.     The  first  count  was  on  a  promissory  To  a  decUChi- 

•*^  1      i        •■   #•      1  -         ^       ,  **on  on  a  pro- 

note,  made  by  defendant  on  Ist  October  1842,  missorynote 
payable  to  John  Phillips  Beavan^  for  1160/.  1 5s.,  at  pieaded°thatit 
four  months  after  date,  indorsed  by  Beavan  to  plaintiff,  ^"sidenltion 
The  second  count  was  on  a  promissory  note,  made  by  fJJg^th^'J!!!!" 
defendant  on  29th  October  1842,  payable  to  Beavatu  for  ""ount  in  the 

"  note,  which 

1050/.  15^.  6d.i  at  three  months  after  date,  indorsed  by  sum  had  been 

paid  and  sa- 

Beavan  to  plaintiff.    The  third  count  was  on  an  account  tisfied.    Plain* 

^  tiff  traYened 

stated*  the  payment 

Pleas.     1.  To  the  last  count,  Non  assumpsit.  ^^^  '^^^^^^ 

2.  To  the  first  and  second  counts,  that  defendant  did  ^*j^ifff/°' 
not  make  the  notes,  in  manner  &c     Issue  thereon.  ^  ^®'^*  ^^^ 

the  plea  was 

3.  To  the  first  and  second  counts,  that  Beavan  did  ™«<*f  ^y  the 
not  indorse,  in  manner  &c.    Issue  thereon.  unavailable; 

m      1      tf.  11  1  Mod  that  da-  * 

4.  To  the  first  count,  that  the  promissory  note  therem  mages  must  be 
mentioned  "  was  made  by  him  the  defendant,  and  de-  SfThe'whoir^ 

amou 
note. 


livered  to  the  said  J.  P.  Beavan,  without  any  value  or  •"°""*  *"  ^ 


consideration  whatever,  as  between  the  defendant  and 
the  said  J.  P.  £.,  and  in  order  that  the  said  J.  P.  B. 
might  raise  money  thereon  for  and  on  behalf  of  the  de- 
fendant, and  not  otherwise ;  and  that  there  never  was 
any  consideration  or  value  whatever  given  by  the  said 

I 

J.  P.  B.,  or  received  by  the  defendant,  for  the  said  de- 
livery of  the  said  note  to  the  said  J,  P.  B.;  nor  had  he, 
the  said  J.  P.  B.,  at  any  time  any  claim  or  demand 
against  the  defendant  upon  or  in  respect  of  the  said 
note."  *^  That,  after  the  making  of  the  said  note,  and 
before  any  indorsement  thereof  by  the  said  J.  P.  jB.,  to 
wit  *'  &c  (Ist  October  aforesaid),  '<  the  said  J.  P.  B^  for 
the  purpose  aforesaid,  applied  to  and  requested  the  plain- 

So  2 
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'  said  note."  "  That  the  plaintiff  then  thereupon  advanced, 

RoBiNi  upon  the  security  of  the  said  note,  a  certain  small  sum 

Viscount  of  money  only,  to  wit  the  sum  of  200/.,  and  no  more; 

Maiosxons. 

and  the  said  note  was  then  thereupon  indorsed  and  de- 
livered by  the  said  J.  P.  B.  to  the  plaintiff."  "That, 
except  as  aforesaid,  there  never  was  at  any  time  existing 
any  consideration  or  value  whatever  for  the  said  making 
or  endorsing  of  the  said  note,  or  for  the  payment  thereoC* 
**  That  afterwards,  and  before  the  commencement  of  this 
suit,  he  the  plaintiff  was  duly  paid  and  satisfied  by  the 
defendant  all  the  money  by  him  so  advanced  as  afore- 
said upon  the  security  of  the  said  note,  and  all  his  the 
plaintiff's  right,  title  and  cause  of  action  upon  or  in  re- 
spect of  the  said  promissory  note."    Verification. 

Replication.  That  plaintiff  "  was  not  paid'  or  satii- 
fied  by  the  defendant  the  money  by  him  the  plaintiff 
so  advanced  upon  the  security  of  the  said  note  in  the 
first  count  mentioned,  and  his  the  plaintiff's  right,  title 
and  cause  of  action  upon  and  in  respect  of  the  said 
promissory  note,  in  manner  and  form  "  &c. :  conclusion 
to  the  country.     Issue  thereon. 

5.  A  similar  plea  to  the  second  count,  alleging  the 
^  advance  of  150/.  only   upon    the   indorsement.      The 

plea,  replication  and  traverse  exactly  corresponded  with 
the  preceding,  mutatis  mutandis. 

6.  To  the  last  count,  a  plea  of  satisfaction ;  on  which 
issue  was  joined. 

On  the  trial,  before  Wigktman  i,^  at  the  Middlesex 
sittings  in  this  term,  neither  party  offered  any  evidence 
in  respect  of  the  issues  on  the  fourth  and  fifth  pleas. 
The  defendant,  however,  contended  that  the  plaintiff 
could  recover  only  so  much  damages  as  arose  from  the 
nonpayment  of  the  200/.  and  150/.     No  defence  being 
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made  out  on  the  other  pleas  to  the  first  and  second  QueenU  Bench. 

counts,  the  learned  Judge  directed  a  verdict  for  the  ' 

whole  amount  of  the  sums  in  the  two  notes* 


Thesiger  now  moved  {a)  that  a  new  trial  should  be  had, 
on  the  ground  of  misdirection,  unless  the  damages  were 
reduced  by  consent     Upon  these  pleadings,  all  the  al- 
legations of  the  fourth  and  fifth  pleas  are  admitted  except 
payment.     The  defendant  therefore  admits  that  only 
200L  was  given  .for  the  first  note,  and  150/.  for  the 
second.     The  rule  laid  down  by  this  Court  in  Bingham 
V.  Stanley  {b)  is,  that  ^*  an  admission  made  in  the  course 
of  pleading,  whether  in  express  terms  or  by  omitting  to 
traverse  what  has  been  before  alleged,  must  be  taken  as 
an  admission  for  all  purposes  of  the  cause,  whether  the 
facts  relate  to  the  parties  or  to  third  persons,  provided 
the  allegation  so  made  be  material."     And  Patteson  J. 
there  (c),  remarking  on  Edmunds  v.  Groves  {d)j  said : 
^*  My  brother  Alderson  seems  to  say  that  the  state  of 
the  record  there  dispensed  with  the  necessity  of  proof: 
if  so,  the  defendant  could  not  be  entitled  to  offer  proof.** 
The  course,  therefore,  pursued  on  this  trial,  on  behalf 
of  the  defendant,  was  correct.     The  propriety  of  the 
decision  in  Bingham  v.  Stanley  (e)  was  indeed  questioned 
in  the  Court  of  Exchequer,  in  Smith  v.  Martin  (g) : 
but  there  Alderson  B.  says :  ^^  I  must  say  it  seems  to  me 
to  be  unjust  and  unreasonable  to  prevent  a  party,  by 
the  rules  of  pleading,  from  denying  a  particular  fact» 
and   yet  to  call  upon  the  jury  to  treat  that  fact  as 
proved."     Now  the  plaintiff*  here  might  have  traversed 

(a)  Before  Lord  Denman  C.  J.,  Patieton,  WUiianu  and  Wightman  Js. 
(6)  2  Q.  ^.  1 17.  127.     See  Bonzi  v.  Stewart,  4  M.  i  G.  295.  329. 
(c)  2  Q.  B,  221.  {d)  2M.^W,  642. 

(0)  2  Q.  B.  117.  (f)  9  M.^  W.  S04. 
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every  allegation  making  up  the  defence  in  the  plea. 
The  case  is  as  if,  before  the  New  Rules,  the  plaintiff 
had  formally  admitted  the  allegation  which  is  not  tra- 
versed.    Suppose  the  defendant  had  pleaded  two  pleas 
as  to  each  note ;  first,  a  denial  of  any  advance  except 
so  much,  and,  secondly,    as  to  so  much,   payment. 
The  plaintiff,   if  he   had   not   traversed   the  first  of 
these   pleas,    would    surely   have  admitted  the  bet;, 
and  his  damages  must  have  been  hmited  accordingly. 
Here,  if  the  plaintiff  had  traversed  the  all^ation,  the 
defendant  might  have  proved  its  truth  :  but,  as  the  re- 
cord now  stands,  he  was,  according  to  the  dictum  of 
Patteson  J.  before  cited,  prevented  from  offering  proof 
of  it.    Whether,  upon  the  traverse  actually  taken,  the 
plaintiff  succeed  or  fail  must,  as  to  this  point,  be  unim- 
portant :  the  damages  can  be  assessed  only  upon  the  re- 
cord as  it  stands.     If  it  be  contended  that  the  sum  named 
is  immaterial,  following  a  videlicet,  the  earlier  part  of  the 
allegation,  shewing  that  a  part  only  was  advanced,  is  at 
any  rate  material.    But  the  sum  named  is  material,  espe- 
cially as  it  is  followed  by  the  words  **  and  no  more : "  and 
the  case  falls  within  the  principle  of  Presiofi  v.  Butcher  {a\ 
Grimwood  v.  Barrit  (i),  Marks  v.  Lahee  (c).     [^Paite* 
son  J.     The  defendant  has  got  himself  into  the  diffi- 
culty, by  pleading  what  is  not  true.     Wightman  J.    I 
thought  that,  if  the  matter  put  in  issue  was  not  proved, 
the  plea  was  entirely  out  of  the  question.]     For  the 
purpose  of  the  plea  that  might  be  so ;  but  not  for  the 
purpose  of  the  damages.      {^Patteson  J.     I  doubt  whe- 
ther such  a  plea  is  good  at  all:  it  ought  not  to  be 
pleaded  to  the  whole  count.     Wightman  J.     Suppose 
the  plaintiff  had  demurred,  and  had  judgment:  would 

(a)  1  Slark.  N,  C.  P,  3.     And  see  Cooper  v.  BUcky  2  Q.  A  915. 
(6)  6  T.  R,  460.  (c)  3  New  Co.  408. 
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the  judgment  be  for  a  part  only  ?]    There  the  matter  Queen*s  Bench. 
would  have  been  withdrawn  from  the  jury. 

Cur.  adv.  vult 

Lord  Denman  C.  J.,  in  the  ensuing  Trinity  vacation 
{June  23d),  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  promissory  notes  made  by  the 
defendant,  brought  by  the  plaintiff  as  indorsee.  The 
defendant  pleaded  that  the  notes  were  given  to  the 
payee  to  raise  money  for  the  defendant,  by  way  of  dis- 
counting; that  this  was  not  done,  and  afterwards  the 
plaintiff  advanced  200/.,  and  no  more,  on  the  security  of 
the  notes,  which  were  indorsed  to  him ;  and  that  the 
200^  so  advanced  had  been  paid.  The  replication 
traversed  that  the  200/.  so  advanced  had  been  paid. 
On  this  issue  the  defendant  offered  no  evidence  of  pay- 
ment :  and  the  plaintiff  had  a  verdict  for  the  full  amount 
of  the  notes. 

A  motion  is  now  made  for  a  new  trial  anless  the 
plaintiff  will  consent  to  reduce  the  verdict  to  200/. ; 
which  is  grounded  upon  the  supposition  that  the  plain- 
tiff, by  denying  only  the  payment  of  the  200/.  so  ad- 
vanced, has  admitted  that  no  more  was  advanced,  and 
therefore  can  recover  no  more*  For  this  position  the 
case  of  Bingham  v.  Stanley  {a)  was  cited,  in  which 
this  Court  held  *'  that  an  admission  made  in  the  course  of 
pleading,  whether  in  express  terms  or  by  omitting  to 
traverse  what  has  been  before  alleged,  most  be  taken  as 
an  admission  for  all  purposes  of  the  cause,  whether  the 
facts  relate  to  the  parties  or  to  third  persons,  provided 
that  the  allegation  so  made  be  material.''  In  the  Ex- 
chequer, in  the  subsequent  case  of  Smiih  v.  Martin  (6), 
expressions  are  used  not  agreeing  with  other  expressions 


(a)  2  Q.  B.  117.  187. 


(h)  9  AT.  f  r.  304. 
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used  by  this  Court  in  Bitigkam  ▼•  Stanley  {a).  ' 
looking  to  the  facts  of  both  the  cases,  it  will  be  fb 
that  there  was  no  real  difference  of  opinion  between 
Courts.  The  expression  in  Bingham  t.  Stanley  (a),  *^ 
all  purposes  of  the  cause^^  is  not  strictly  correct;  for 
it  stands,  it  might  be  supposed  that  it  extended  to  ol 
issues  joined  in  the  cause,  as  well  as  that  which  ar 
out  of  the  particular  pleading,  one  allegation  of  whic 
traversed.  It  would  have  been  more  correct  to  h 
said  ^^  for  all  purposes  regarding  the  issue  arising  fi 
that  pleading."  For  instance,  in  this  particular  c 
if  the  defendant  had  proved  the  payment  which  he 
leged,  it  would  not  have  been  competent  to  the  plaii 
to  prove  that  more  had  been  advanced :  if  he  wis 
to  have  done  so,  he  ought  to  have  traversed  the  alh 
tion  that  no  more  had  been  advanced,  and  perl 
shewn  how  much  more.  But,  where  a  plea  consist 
several  material  allegations,  one  of  which  Js  travel 
and  found  for  the  plaintiff'^  there  is  an  end  <^  the  | 
altogether;  and  the  defendant  can  take  no  advantag 
that  part  which  was  not  traversed.  The  defendant  i 
tains  no  injury ;  for  he  has  pleaded  that  which  is  ft 
viz.  the  pajrment.  If,  in  truth,  200/.  only  was  advan( 
he  should  have  so  pleaded,  adding  a  payment  into  a 
of  the  amount  due ;  and  then  the  plaintiff  would  l 
been  obliged  either  to  take  the  sum  paid  in,  with  cc 
in  discharge  of  the  action  or  to  have  replied  that  n 
was  due,  at  the  peril  of  having  a  verdict  against  him  i 
failed  to  provcf  it. 

We  think  that  the  verdict  is  quite  right,  and  that 
rule  must  be  refused. 

Rule  refu! 


(a)  2  Q.  B.  117.  127. 
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Magnay  and  Rogers,  Esquires,  against  Monger.  J^:^' 

DEBT.      The   declaration   alleged    that   defendant  Whenaca.8ii. 
^  is  indorsed  with 

caused  to  be  issued  out  of  this  Court  a  ca.  sa.,  a  direction  *<  to 

be  returned 

commanding   plaintiffs,    being   sheriffs   of  the   city   of  Non  est  in. 
LondoTiy   to    take  John   Brokenshir^   if  he   should   be  meani'ng  is*h*t 
found  in  their  bailiwick,  and  him  safely  keep,  so  that  ^q*  to^seardi 
they  might  have  his  body  &c.,  immediately  after  the  b*L't,^fie*'*°'' 
execution  of  the  writ,  to  satisfy  Monger^  the  now  de-  ^^^\^^  *"/-   _ 

•'  -^  ^     '  renders  himself, 

fendant,  216/.  175.  recovered  by  him  against  Brokenshir  the  sheriff  must 

detain  him,  and 

in  an  action  of  assumpsit  in  this  Court,  with  interest,  he  is  then 
&C. ;  which  writ,  before  delivery  thereof  to  plaintiffs,  to  his  poundage 
wit  on  &c.,  was  indorsed  by  Manger^  with  a  direction  29  £^ 
to  plaintiffs,  as  sheriffs  &c.,  "  to  satisfy  216/.  175.,  and  *^' xhe^iheriff 
interest  thereon,"  at  4  per  cent,  from  the  6th  November  declared  against 

*  the  execution 

1841  until  payment;  and  which  writ,  so  indorsed,  after-  creditor  for 

poundage, 

wards,  to  wit  on  &c.,  was  delivered  to  plaintiffs,  being  under  an  arrest 

upon  a  ca.  sa«, 

sheriffs  &c.,  *'  to  be  executed  in  due  form  of  law."     By  which  was  de- 
virtue  of  which  said  writ,  and  pursuant  to  the  command  declaration  as 
therein  contained,  the  plaintiffs,  so  being  such  sheriffs  i^^Mtisfy*^ 
as  aforesaid,  afterwards,  and  before  the  return  thereof.  ?'^^  n*.  and 

'  '  '    interest  there- 

to wit  on  &c.,  within  their  bailiwick,  took  and  arrested  on/*  at  4L  per 

cent.   "  until 

the  said  John  Brokenshir  by  his  body,  and    had  and  payment,"  and 

1      '.      J    I  .        .  .  .  .  .1    was  alleged  to 

detained  him  in  their  custody  in  execution  for  the  said  have  been  de- 
livered "  to  be 
executed  in  due  form  of  law.**  Defendant  pleaded  (1 )  that  it  was  not  so  indorsed :  (2)  that 
it  was  not  delivered  to  be  executed  in  due  form  of  law  :  and  (3)  that  the  sheriff,  before  he 
took  the  debtor,  was  requested  and  directed  by  the  now  defendant  not  to  take  the  debtor 
under  or  by  virtue  of  the  writ ;  which  plaintiff  denied.  It  appeared  that  the  writ  was  in- 
dorsed as  stated  in  tlie  declaration,  but  had  the  additional  indorsement  **  tobe  returned  Non 
est  inventus.** 

Held  that  plaintiff  was  entitled  to  the  verdict  on  the  issues  upon  all  the  three  traTerses. 

(a)  Or  to  his  fees,  since  1st  March  1843,  by  sUL  SkS  Vici,  c.  98. 
s.  SI. 
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sum  of  money  so  indorsed  upon  the  said  writ  to  be  ta 
as  aforesaid,  according  to  the  exigency  of  the  said  m 
whereby,  and  by  force  of  the  statute  (a)  in  such  case  n 
and  provided,  an  action  hath  accrued  to  plaintifis,  as  s 
sheriffs  as  aforesaid,  to  demand  and  have,  of  and  f 
the  now  defendant,  a  large  sum  &c.,  to  wit  7L  18s., 
is  to  say  I2d,  for  every  205.  of  lOOL,  parcel  of  the  i 
so  endorsed  upon  the  said  wjrit  to  be  taken  as  afores 
and  6d.  for  every  205.  of  the  residue  over  and  ab 
100/.     Breach:  nonpayment  of  the  7/.  185. 

Pleas.     1.  That  the  writ  was  not   indorsed   by 
defendant,  as  in  the  declaration  alleged.     Issue  then 

2.  That  the  writ  was  not  delivered  to  pIainti£E 
be  executed  in  due  form  of  law,  in  manner  and  f 
&c.     Issue  thereon. 

3.  That,  at  the  time  of  the  delivery  of  the  wri 
plaintiffs,  it  was  indorsed  ^^  with  a  direction  to  plaint 
as  such  sheriffs  as  aforesaid,  to  return  that  the  i 
John  BroJcenshir  was  not  to  be  found  in  their  bailiv 
as  such  sheriffs  as  aforesaid  ; "  and  that  the  plaintiffs 
such  sheriffs  as  aforesaid,  before  they  took  and  arre 
the  said  J.  £.,  ^'were  requested  and  directed  by 
said  defendant  not  to  take  or  arrest  him ''  the  said  J, 
"  under  or  by  virtue  of  the  said  writ."  Replicat 
"  That  the  plaintiffs,  as  such  sheriffs  as  aforesaid,  be 
they  took  or  arrested  the  said  «7.  J?.,  were  not  requ 
or  directed  by  defendant  not  to  take  or  arrest  him 
said  «7.  B.  under  or  by  virtue  of  the  said  writ,  in  mai 
and  form  "  &c.     Issue  thereon. 

On  the  trial,  before  fVightman  J.,  at  the  Middi 
sittings  in  Trinity  term  1842,  it  appeared  that,  on 
Naoember  1841,  a  ca.   sa.,  tested  of  that  date,  o 


(a)  Stat.  29  EUx,  c.  4. 
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judgment  recovered  by  the  defendant  Monger  against  Qyten*»  Bench. 

John  Broketiskir  in  this  Court,  was  lodged  in  the  office ' 

of  the  defendants,  who  were  sheriffi  of  London*  The  Maokat 
writ  was  indorsed  to  satisfy  216/.  175.  aiid  interest,  and  Momoib. 
was  further  indorsed  **  to  be  returned  Non  est  inventus.** 
On  9th  NaoembeTj  Brokenshir  came  to  the  office  and 
surrendered  himself  upon  the  writ.  He  also  signed  a 
statement  that  he  surrendered  upon  the  writ,  and  that 
he  requested  the  sheriffs  to  accept  the  surrender ;  and 
he  said  that  his  purpose  was  to  discharge  his  bail.  An 
officer  was  thereupon  sent  for,  to  whom  a  warrant  was 
granted ;  and  Brokenshir  was  taken  to  Whitecross  Street 
prison.  Notice  of  the  taking  was  sent  by  the  sheriffs  to 
Monger^s  attorney  in  the  usual  form.  The  surrender 
was  indorsed  on  the  bail  piece  in  the  action.  Evidence 
was  given  that,  in  such  cases,  the  practice  is  for  the 
sheriff  to  accept  the  surrender,  and  that  poundage  is 
claimed  and  paid.  A  verdict  was  taken  for  the  plaintifis, 
with  leave  to  move  for  a  nonsuit  In  the  same  term, 
Humfrey  obtained  a  rule  accordingly. 

W.  H.  Watson  now  shewed  cause.  The  meaning  of 
the  indorsement,  ^*  to  be  returned  Non  est  inventus,"  is, 
that  the  plaintiff  does  not  require  the  sheriff  to  search  for 
the  defendant.  But,  if  the  defendant  surrender,  the 
sheriff  has  no  power  to  refuse  to  receive  him.  Andy 
when  he  is  in  custody,  the  sheriff  cannot  make  the  false 
return  of  Nqn  est  inventus.  If  the  defendant  had  been 
in  custody  when  the  ca.  sa.  was  lodged,  he  would  there* 
upon  have  been  in  custody  under  that  ca.  sa.  also,  and 
the  sheriff  could  not  have  returned  Non  est  inventus.  If 
the  bail  had  been  fixed,  by  the  sheriff  refusing  to  accept 
the  surrender,  they  would  have  been  entitled  to  sue  the 
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sherifis;  for  tbe  bsil  were  entitled  to reoder  in  diacfas 

The  Ci.  sa.  intimates  to  tbe  bail  in  what  wpedes  of 

ecution  the  plaintiff  will  proceed ;  and,  apoo  their 

certaining  that  the  ca.  sa.  is   lodged,  tbejr  CMigfal 
render  to  save  themselTes;  Htmi  t.  Core  {a).     A  rel 

of  Non  est  inTentos,  when  the  defendant  is  in  cnstod; 
another  suit,  is  irregalar ;  and  no  proceedings  can 
had  thereon  against  the  bail ;  Burks  t.  Maitu  (6),  For, 
T.  Marriott  {c) :  the  law  is  so  likewise  where  the  defend 
is  in  the  sheriff's  custody  on  a  criminal  charge;  /f 
V.  BrumJU  (d) :  and  the  case  of  a  surrender  must  be 
same.  The  defendant,  in  the  present  action,  insists  \ 
the  third  issue  ought  to  be  found  for  him ;  but  this 
misinterpretation  of  the  indorsement :  it  is  not  a  ro 
sition  or  direction  not  •to  take  or  arrest,  but  merei 
notice  not  to  search  for  the  party.  So  the  second  | 
also  must  fail;  for  the  writ  was  not  the  less  to 
executed  in  due  form  of  law  because  the  sheriff  was 
required  to  make  search.  As  to  the  first  plea,  the 
dorsement  ^^  to  satisfy  "  &c  was  correctly  stated ; 
additional  indorsement  does  not  qualify  that.  The  ri 
to  receive  poundage  is  not  destroyed  by  any  thing  1 
has  here  taken  place :  even  on  arrest  of  a  feme  cov 
the  sheriff  would  be  entitled  to  poundage,  though 
execution  could  not  be  maintained.  He  incurs  the 
sponsibility,  and  is  entitled  to  be  paid. 


Humfreyj  contra.  This  is  a  question  upon  the  pie 
ings.  llie  plaintiffs  have  failed  upon  all  three  issi 
As  to  the  third  issue,  the  question  is,  whether  the 
dorsement  directing  a  return  of  Non  est  inventus  did 


(a)  S  Bur,  1360. 
(c)  1  New  R,  251. 


(6)  16  East,  2. 
(d)  2  AT.  4-  SL  2S«. 


VI.  VICTORIA.  821 

amount  to  a  direction  not  to  take  Brokenshir  under  the  QMeen*i  Bench. 

writ.     It  is  true  that,  if  Brokenshir  had  been  in  custody  1__ 

when  the  writ  was  delivered  to  the  sheriffs,  they  could  Magwat 
not  have  returned  Non  est  inventus:  but,  he  not  being  so,  Mohoi*. 
that  return  would  have  been  good  though  it  was  known 
where  he  was ;  SiUitoe  v.  Wallace  (a).  The  sheriffs 
could  not  have  been  liable  for  a  false  return  in  this  case : 
Monger  could  not  have  sued  them  after  giving  the  direc- 
tion,  in  the  indorsement,  nor  could  the  bail  have  sued 
them ;  for,  according  to  HurU  v.  Coxe  (i),  the  real  use 
of  lodging  the  ca.  sa.  was  to  intimate  to  the  bail  what 
species  of  execution  was  to  be  pursued.  [Patteson  J. 
It  was  a  step  taken  to  fix  the  bail :  the  bail  might  ren« 
der  if  they  chose.]  If  the  bail  had  rendered,  Monger 
would  have  exercised  an  option  whether  or  not  he 
would  proceed  further  on  the  writ :  if  he  had  chosen 
not  to  do  so,  he  would  not  have  been  liable  for  pound- 
age. The  effect  of  the  indorsement,  therefore,  was  to 
direct  the  sheriffs  not  to  take ;  and  the  plaintifis  fail  on 
the  third  issue.  They  fail  also  on  the  second  issue, 
since  the  indorsement  was  to  stop  the  execution,  and 
the  delivery  of  a  writ,  so  indorsed,  was  therefore  not  a 
delivery  of  the  writ  to  be  executed.  And,  as  to  the 
first  issue,  the  indorsement  was  not  truly  set  out,  since  a 
part  of  it,  which,  upon  the  argument  urged,  was  material, 
is  omitted. 

Lord  Denman  C.  J.  I  think  the  only  material  issue 
is  the  third.  The  sheriff  denies  the  allegation  in  the 
third  plea.  If  we  are  to  understand  that  allegation  in 
the  sense  contended  for  by  Mr.  Humfrey^  the  plea  would 
manifestly  be  good  for  nothing:  for,  if  Monger^  upon 

(a)  2  TidtTs  Pr.  1098.  (9th  ed.>  (6)  S  Bur.  1S60. 
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the  delivering  the  writ  to  the  sheriffs,  directed  them  Dot 
to  take  or  detain  Brokenshir  under  any  circumstances, 
the  sheriffs  would  be  bound  nevertheless  to  disregard 
the  instruction  and  obey  the  writ,  and  would  be  entided 
to  their  poundage  for  taking.     We  may,  however,  in- 
terpret the  plea  in  the  sense  of  alleging  that  Monger  did 
not  require  the  sheri£&  to  go  in  search  of  Brokenshir, 
but  simply  directed  them  to  rest  on  their  oars.   Whether 
good  or  bad,  the  plea  so  explained  is  not  proved  by  an 
indorsement  calling  upon  the  sheriff  to  make  no  other 
return  than  Non  est  inventus,  even  though  the  debtor 
surrendered.      That  case  occurred;   and  the  indorse- 
ment did  not  relieve  the  sheriffs  from  the  duty  of  de- 
taining Brokenshir^  nor  deprive  them  of  their  right  of 
poundage  for  so  doing. 


Patteson  J.  When  a  ca.  sa.  is  delivered  to  the 
sheriff  with  an  indorsement  directing  it  to  be  returned 
"  Non  est  inventus,"  the  meaning  is  merely  that  the 
sheriff  need  not  look  for  the  defendant:  it  must  be  un- 
derstood with  this  qualification,  that,  if  the  defendant 
surrenders  himself,  the  sheriff  must  take  him.  The 
third  plea  is  framed  on  the  supposition  that  the  indorse- 
ment means  that  the  sheriff  is  not  to  take  the  party 
under  any  circumstances.  That  is  not  the  language  nor 
the  effect  of  the  indorsement.  Every  body  knows  that 
bail  may  render  under  such  circumstances,  and  that  the 
defendant  may  surrender.  And,  if  this  is  done  after  the 
writ  is  in  the  sheriff's  hands,  the  sheriff  must  keep  the 
party. 

Williams  J.  I  agree,  for  the  reasons  given,  that 
the  indorsement  does  not  support  the  allegation  in  the 
third  plea  upon  which  the  issue  is  taken. 
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WlQHTMAN  J.      What  is   the  meaning  of  the  words    Queen's  Bench, 

"  to  be  executed  in  due  form  of  law,"  in  the  second    [ 

plea?  What  conduct  were  the  sheriffs  required  by 
the  indorsement  to  adopt  ?  They  were  required,  if  the 
defendant  was  not  taken,  to  return  Non  est  inventus ; 
and  they  were  relieved  from  the  necessity  of  looking 
for  him :  but,  if  he  surrendered,  they  were  not  the  less 
to  keep  him.  If  they  acted  in  compliance  with  the 
indorsement  so  explained,  they  would  execute  the  writ 
in  due  form  of  law.  On  the  third  issue,  the  question 
is,  whether  the  indorsement  amounts  to  a  direction  not 
to  take  the  party,  that  is,  not  to  take  him  under  any 
circumstances.  I  think  that  is  not  the  effect,  and  that 
the  meaning  was  only  as  I  have  already  explained. 
On  the  first  issue  there  really  is  no  question. 

Rule  discharged. 


Db  Bernardy  against  Spalding. 


Friday, 
June  2d« 


ASSUMPSIT.     The  first  count  of  the  declaration  Xoadeclara- 
.  tion  bv  U3vc£ 

alleged  that  defendant,  on  29th  October  1842,  in  of  a  promfssory 
parts  beyond  the  seas,  to  wit  at  Brussels  in  the  kingdom  makelfd^* 

fendant  pleaded 
that  the  note  was  made  in  Belgium,  and  that,  by  the  law  of  Belgium,  no  person  might  take 
or  agree  to  take  on  a  loan  more  than  5  per  cent,  interest,  and  all  agreements  for  paying 
more  were  void,  and  no  person  could  recover,  on  such  an  agreement,  either  the  money  lent 
oi  the  interest,  and  promissory  notes  made  to  secure  payment  of  money  lent  on  such  an 
agreement  were  void  :  that  plaintiff  and  defendant,  residing  in  Belgium,  agreed  that  plaintiff 
should  lend  defendant  money  at  more  than  5  per  cent  interest,  and  that  a  note  should 
be  made  for  securing  the  repayment  of  the  money  so  lent,  with  the  said  interest;  and  that  the 
money  was  lent,  and  the  note  mentioned  in  the  declaration  made,  in  pursuance  of  the 
agreement.  Replication,  that  the  rate  of  interest  was  not  by  the  law  of  Belgium  limited  to 
5  per  cent,  nor  by  that  law  were  promissory  notes  made  to  secure  the  payment  of  money 
lent  on  an  agreement  for  more  than  5  per  cent  interest  void,  nor  did  ddTendant  make  or 
plaintiff  receive  the  note  on  terms  contrary  to  the  law  of  Belgium. 

On  special  demurrer,  for  multifariousness  and  uncertainty. 

Held,  tl)at  the  replication  was  good,  the  first  two  branches  merely  traversing  facts  which 
made  up  a  single  defence,  and  the  last  branch  either  repeating  the  traverses  in  Sie  other  two 
branches,  or  (which,  per  Williams  J.,  was  its  real  effect)  denying  matter  not  alleged  in  the 
plea,  and  being  superfluous  on  the  former  suppoiitioD,  and  immaterial  on  the  latter. 

3  H   4 
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Volume  IV,     of  Belgium,  made  his  promissory  note  &c.,  to  pay  to 
* plaintiff  1080  francs  on  20th  November  1802,  (which 


Di  Bkrnaedt  period  had  elapsed  &c.) ;  and  delivered  Stc. ;  and  that 
SrALDivQ.      the  1080  francs,  when  the  same  became  due  and  pay- 
able, were  of  great  value,  to  wit  43/.  45.  2d.  of  lawful 
money  of  (jreat  Britain. 

Third  plea.     ^^That  the  said  note  in  the  said  first 
count  mentioned,  at  the  said  time  when  it  was  made 
and  delivered  as  in  the  said  first  count  mentioned,  was 
made  and  delivered  in  parts  beyond  the  seas,  to  wit  at 
Brussels  in  the  kingdom  oi Belgium;  and  that,  at  the 
said  time  of  the  making  and  delivery  thereof,  and  also 
at  the  time  of  the  making  of  the  agreement,  and  of  the 
making  the  loan  and  advance  in  this  plea  mentioned, 
the  law  of  the  said  kingdom  of  Belgium  was,  and  from 
those  times  respectively  hitherto  has  been,  and  still  is, 
that  no  person  shall  take  or  receive,  or  agree  to  take  or 
receive,    for  the  forbearance  or  for  the  giving  day  of 
payment  of  any  sum  lent  or  advanced  or  agreed  to  be 
lent  or  advanced,  any  sum  of  money  exceeding  the  rale 
of  5  francs  of  the  money  of  the  said  kingdom  of  Bel- 
gium for  the  forbearance  of  100  francs  of  the  money  of 
the  said  kingdom  of  Belgium  for  a  year,  and  that  all 
agreements  for  the  payment  of  any  sum  exceeding  the 
rate  of  such  five "  &c.  "  were  and  are  void,  and   that 
no  person  lending  any  sum  of  money  upon  an  agree- 
ment whereby   he  is     to  receive  for    the   forbearance 
thereof  a   sum   exceeding   the   rate  of  such  5  francs " 
&c.  "  can  recover,  from  the  person  to  whom  the  same 
may  be  lent,  either  the  sum  so  lent  or  the  sum  exceed- 
ing the  rate  aforesaid  agreed   to  be  paid  for    the  for- 
bearance thereof,  or  any  part  of  either  of  such  sums ; 
and  that  all  promissory  notes  whatsoever,  made  in  order 
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to  secure,  whether  by  itself  or  amongst  other  sums,  the   Qufen*s  Bench. 

payment  of  any  sum  of  money  lent  upon  an  agreement ' 

whereby  the  person  lending  is  to  receive  for  the  for-  ^*  Bkrna»dt 
bearance  thereof  a  sum  exceeding  the  rate  of  such  five"  Spalding. 
&C.,  ^'  or  to  secure,  whether  by  itself  or  amongst  other 
sums,  the  payment  of  such  sum,  exceeding  the  afore- 
said, agreed  to  be  paid  for  such  forbearance,  are  wholly 
null  and  void ;  and  that  no  part  whatever  of  the  sum 
mentioned  and  promised  to  be  paid  in  any  of  such  notes 
can  be  recovered  from  the  party  making  the  same." 
**  That,  before  the  making  of  the  said  note,"  ^*  and 
while  the  plaintiff  and  defendant  were  both  residing  in 
the  said  kingdom  of  Belgium^  and  subject  to  the  laws 
thereof,"  to  wit  on  the  said  29th  October  1842,  ^^  it  was 
agreed  between  the  plaintiff  and  the  defendant  that  the 
pleintiff  should  lend  and  advance  to  the  defendant  a 
certain  sum  of  the  money  of  the  said  kingdom  of  Bel'- 
giumy  to  wit  the  sum  of  540  francs,  and  that  the  plain- 
tiff should  forbear  and  give  day  of  payment  of  the  said 
sum  of  540  francs  from  the  time  of  lending  and  ad- 
vancing the  same  until  a  certain  other  day,"  to  wit 
20th  November  1 842,  "  in  the  said  note  mentioned,  and 
that,  for  forbearing  and  giving  day  of  payment  of  the 
said  sum  of  540  francs,  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum  of  the  money  of  the  said  kingdom 
of  Belgium^  to  wit  the  sum  of  540  francs,  and  that,  for 
securing  the  repayment  of  the  said  sum  of  540  francs  so 
to  be  lent  and  advanced,  together  with  the  said  sum  of 
540  francs  so  to  be  paid  for  the  forbearing"  &c.,  *^  the 
defendant  should  make  the  promissory  note  in  the  said 
count  mentioned;"  ^*  that,  in  pursuance  of  the  said 
agreement,  the  plaintiff  did  afterwards,"  to  wit  on  the  said 
29th  October  1842,  <<  lend  and  advance  the  said  sum  of 
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Volume  IK     540  francs  to  the  defendant,  and  the  defendant  did  then, 
*        for   securing  the  payment  of  the  said   last  mentioned 
De  BKAVAftDT  guuj^   as  also  the  payment  of  the  said  other  sum  of 
SrALDiKo.      540  francs  on  the  said  29th  day  "  &c,  *'  make  the  said 
promissory  note  in  the  said  first  count  mentioned,  and 
the  plaintiff  then  received  the  same,  on  the  terms  afore* 
said :"  <<  that  the  said  sum  of  540  francs,  so  agreed  to  be 
given  and  paid  to  the  plaintiff  for  such  loan  and  for- 
bearance, exceeds  the  rate  of  5  francs  of  the  money  of 
the  said  kingdom  of  Belgium  for  the   forbearance  of 
100  francs  of  the  money"  &c*  ^^for  a  year:  contrary 
to  the  law  of  the  said  kingdom  of  Belgium.'*      Veri- 
fication. 

Replication.     *^  That,  at  the  said  several  times  by  the 
defendant  in  his  said  third  plea  in  that  behalf  men- 
tioned, the  rate  of  interest  for  the  forbearance  or  giving 
day  of  payment,  in  the  said  kingdom  of  Belgium,  was 
not,  by  the  law  of  the  said  kingdom  of  Belgium^  limited 
or  restricted  to  5  francs  for  the  forbearance  of  1 00  francs 
for  a  year ;  nor,  by  the  law  of  the  said  kingdom,  were 
promissory  notes  made  to  secure  the  payment  of  monies 
lent  upon  an  agreement  whereby   the   lender  was  to 
receive  for  forbearance  a  sum  exceeding  the  rate  of  such 
5  francs  for  the  forbearance  of  such  100  francs  null  and 
void,  as  the  defendant  hath  above  "  &c. :  ^'  nor  did  the 
defendant  make,  or  the  plaintiff  receive,  the  said  pro- 
missory note  in  the  said  first  count  mentioned  on  terms 
contrary  to  the  law  of  the  said  kingdom  of  Belgium^  in 
manner  and  form  "  &c. :  conclusion  to  the  country. 

Demurrer,  assigning  for  causes  that  the  replication 
nut  only  denies  that  defendant  made  and  plaintiff  re- 
ceived the  promissory  note  on  terms  contrary  to  the  law 
of  the  kingdom  of  Beigium^  but  also  denies  that  the  law 
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of  the  kingdom  of  Belgium  was  as  in  the  plea  stated ;  that  (huen's  Bench. 

the  replication  is  therefore  double,  and  contains  too  large  1__ 

a  traverse ;  that  it  is  bad  for  uncertainty,  inasmuch  as  it  ^"  B«»»a»dt 
does  not  appear,  with  sufficient  certainty,  whether  plain-      Spaldihg. 
tiff  means  to  deny  both  the  making  of  the  promissory 
note  on  the  terms  of  the  agreement  set  forth  in  the 
plea  and  that  the  law  of  Belgium  was  as  is  stated  in  the 
plea,  or  whether  the  plaintiff  means  only  to  deny  one, 
and,  if  one,  which,  of  these  matters. 
Joinder  in  demurrer. 

Sir  J,  Bayley  for  the  defendant  The  replication  is 
uncertain  and  multifarious.  It  offers  three  answers  to 
the  plea ;  first,  that  the  rate  of  interest  by  the  law  of 
Belgium  was  not  limited  to  five  per  cent. ;  secondly,  that 
promissory  notes  for  a  loan  at  a  higher  rate  are  not  void 
by  that  law ;  thirdly,  that  the  note  in  question  was  not 
made  on  terms  contrary  to  the  law  of  Belgium.  The 
meaning  of  the  third  is  uncertain ;  it  may  be  intended 
for  a  denial  of  the  making  of  the  note  at  all ;  or  it  may 
be  merely  a  denial  of  the  state  of  law  in  Belgium  as  al- 
leged in  the  plea.  At  all  events,  the  replication  is  multifa- 
rious. It  will  be  argued  that  the  different  denials  are 
merely  denials  of  propositions  which  together  constitute 
one  single  line  of  defence ;  and  SeUy  v.  Bardons  {a)  will  be 
relied  on.  But  there  the  plea  was  in  excuse :  here  it  is  in 
discharge.  A  replication  de  injuria,  therefore,  would  be 
bad ;  Griffin  v.  Yates  {b) :  and  a  replication  enumerating 
the  facts  which  the  general  replication  de  injuria  would 
put  in  issue  must  be  at  least  equally  objectionable.     In 

• 

(a)  S  ^.  ^  A(L  2.     Affirmed  in  Ezch.  Cb. ;  Bardoru  t.  firffly,  1  C 
fr  M.  500 :    S.  as  Tyrwh,  430. 

(b)  2  A-Vw  Ca,  579. 


I 
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Volume  IF,     Faulkner  v.  Chevell  {a)  the  defendant  was  declared  against 

1^  in  a  penal  action,  for  that,  being  depu^  clerk  of  the  peace, 

De  Bbrmaedt  jjg  practised  as  an  attorney  at  the  sessions ;  he  pleaded 

Sfaldimo.  (jiaj.  jjg  ^^  hq^  deputy  clerk  of  the  peace  and  did  not 
commit  the  supposed  ofiences ;  and  it  was  held  that  the 
plea  was  double,  the  last  branch  amounting  to  Not  guiltj. 
In  Smith  v.  Dixon  {b)  the  declaration  was  on  a  promise 
that,  in  consideration  that  plaintiff  sold  trees  to  de- 
fendant, to  be  by  plaintiff  taken  up  and  delivered  to 
defendant,  defendant  would  accept  and  pay  for  them; 
and  there  was  an  averment  that  plaintiff  did  take  up  die 
trees,  and  was  ready  to  deliver,  and  tendered  them  to 
defendant :  defendant  pleaded  that  plaintiff  did  not  take 
up  nor  tender  the  trees :  and  this  was  held  to  be  bad 
for  duplicity.  The  denial,  here,  that  the  corrupt  agree- 
ment was  made  would  have  been  an  answer  by  itself; 
Grinvwood  v.  Barrit{c).  So  either  of  the  two  other 
denials  would  have  answered  the  declaration. 

Whigham,  contra*  It  is  true  that  de  injuria  could 
not  have  been  replied,  because  the  plea  is  in  discharge. 
The  reason  that,  in  such  a  case,  the  general  repli- 
cation is  bad  is  that  its  form  is  inconsistent  with  matter 
of  discharge,  the  words  absque  tali  causa  applying  only 
to  excuse.  But,  whatever  be  the  nature  of  the  defence, 
if  it  consist  of  a  series  of  facts  making  up  one  single 
answer,  all  the  facts  may  be  traversed,  whether  the  par- 
ticular form  de  injuria  be  allowable  or  not.  That  is  the 
principle  of  Robitison  v.  Raley  (d) :  and  there,  as  here,  it 
might  have  been  said  that  the  denial  of  a  single  fact 

(a)  5  A,^  E,  213.  (6)  1  A,  ^  B.  1. 

(c)  6  r.  R,  460. 

{d)  1  Bw.  316.     See  0*Brien  ▼.  Saxon,  ^  B,  i  C  SOS, 
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broke  the  chain  of  the  defence.     The  test,  therefore,  is,  Queen^s  Bench. 

not  whether  the  replication  deny  several  facts  the  ab-  . * 

sence  of  any  one  of  which  would  destroy  the  defence,  but  ^*  B«»wAmor 

whether  the  facts  denied  together  constitute  a  single  de-      Spalding. 

fence.     "  No  matters,  however  roulti&rious,  will  operate 

to  make  a  pleading  double,  that  together  constitute  but 

one  connected  proposition  or  entire  point:"  Stephefi*s 

Treatise  on  the  Principles  of  Pleadings  297  (5th  ed.). 

Now  here  the  two  averments  traversed  in  the  first  two 

branches  of  the  replication  are  both  essential  to  the  de* 

fence ;  for  it  would  not  be  an  answer  to  the  action  that  five 

per  cent,  was  the  legal  interest  in  Belgium^  unless  the  law 

of  Belgium  avoided  contracts  upon  more  than  the  legal 

interest     And  the  contract  of  loan  might  be  void,  yet 

the  promissory  note  good.     The  third  branch  of  the 

replication  is  immaterial.     It  merely  reasserts,  in  other 

words,  what  has  been  before  replied.    It  is  therefore  not 

uncertain,  though  superfluous.     It  does  not,  as  has  been 

argued  on  the  other  side,  put  the  fact  of  the  agreement 

in  issue.     If  any  one  part  of  the  replication  had,  by 

itself,  put  in  issue  the  whole  substance  of  the  defence, 

the  replication  would  have  been  bad,  not  for  duplicity, 

but  for  embarrassing  the    trial   by   including   several 

matters ;  Regil  v.  Green  (a),  and  judgment  of  Parke  B. 

there. 

Sir  c7.  BayUy^  in  reply.  The  last  branch  of  this  repli- 
cation docs  put  in  issue  the  whole  substance  of  the 
defence. 

Lord  Denman  C.  J.  The  plaintifi*  certainly  seems 
to  have  taken  some  pains  to  raise  a  difficulty  against 

(a)  \  M.i  W.  S88. 


830  Q-  B-    TRINITY  TERM, 

Volume  ir.     himself:  but,  on  the  whole,  I  think  the  replication  puts 
'        in  issue  only  the  several  facts  which  were  necessary  to 


Di  BnKABST  constitute  an  infraction  of  the  law  of  Belgium. 

Staldivo. 

Patteson  J.  The  plea-alleges  that,  by  the  particular 
law  of  Belgium^  more  than  five  per  cent  is  not  to  be 
taken  on  a  loan,  and  that  promissory  notes  for  securii^ 
a  loan  at  higher  interest  are  void.  These  two  propo- 
sitions together  constitute  only  one  defence:  and  the 
replication,  by  its  first  two  branches,  fairly  and  proparlj 
puts  in  issue  each  of  the  two  propositions  making  ap 
the  single  defence.  Then,  as  to  the  third  branch  of 
the  replication,  I  need  not  determine  whether,  if  it  bad 
put  in  issue  the  fact  of  the  agreement  having  been  made^ 
the  replication  would  have  been  double.  It  is  said  to 
be  uncertain,  as  not  shewing  whether  it  does  so  or  not 
But  clearly  the  e£Pect  of  the  pleading  is  only  that,  after 
denying  the  law  of  Belgium  to  be  as  alleged  in  the  plea,  it 
adds  that  the  agreement  was  not  made  on  terms  contrary 
to  the  law  of  Belgium.  Either  that  is  another  mode  of 
denying  that  the  law  of  Belgium  is  as  alleged  in  the  plea, 
or  it  puts  in  issue  a  fact  not  alleged  in  the  plea.  It  is 
therefore  either  an  informal  repetition  or  mere  surplus- 
age. If  the  parties  had  joined  issue  on  this  replication, 
the  defendant  must  have  had  the  verdict  on  proof  that 
the  law  of  Belgium  was  as  alleged  in  the  plea.  The 
plaintiff  has  not  tendered  an  issue  wider  than  be  was 
entitled  to  tender. 

Williams  J.  The  argument  of  Sir  John  Bayley 
must  assume  that  the  plea  presents  independent  answers 
to  the  action :  but  it  does  not  do  so.  It  first  alleges 
the  law  of  Belgium  as  to  the  rate  of  interest  generally : 
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and  then  it  applies  that  law  to  the  case  of  promissory  Queen't  Bench. 

notes.     The  plaintiff  therefore  is  right   in  taking  the        '__ 

whole  as  a  single  defence,  and  denying  each  allegation.  ^*  BiEHAanr 
The  question  then  remains  whether  the  last  branch  of  SpALDiwa. 
the  replication  raises  g  distinct  answer  to  the  plea.  I 
think  it  does  not.  Had  it  put  the  law  of  Belgium  in 
issue,  it  might  with  some  reason  have  been  said  to  be  a 
mere  repetition  of  what  had  preceded.  But  it  does  not 
do  so ;  nor  does  it  deny  any  allegation  in  the  plea.  It 
is  therefore  wholly  immaterial. 

Coleridge  J.  I  am  of  the  same  opinion,  though  at 
first  I  took  an  opposite  view.  The  replication,  so  far 
as  it  is  material,  meets  the  plea.  It  contains  three  pro- 
positions. The  first  two  of  these  are  denials  of  allega- 
tions in  the  plea.  Then  look  at  the  plea.  The 
allegations  there,  which  the  replication  denies,  are 
statements  of  the  law  of  Belgium  as  to  loans  received  on 
promissory  notes.  That  being  so,  the  plaintiff  was  en- 
titled to  deny  all  the  series  of  facts  alleged  for  the  pur- 
pose of  establishing  the  defendant's  view  as  to  the  law 
of  Senium.  As  to  the  third  proposition  in  the  repli- 
cation, it  may  be  a  denial  of  what  was  denied  before, 
and  then  it  is  mere  repetition ;  or,  if  it  mean  more  than 
this,  it  is  a  mere  denial  of  what  was  never  alleged  in  the 
plea,  and  will  therefore  do  no  harm  (a). 

Judgment  for  plaintiff. 

(a)  See  Wrighir,  Watts,  3  Q.  B,  89.  ;  and  Stephen  onHeatUng,  p.  S93, 
&c.,  there  cited,  p.  94.  note  (a). 
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1843. 


Friday, 
June  94. 


Bright  against  Beard. 


DecUmtiooin     ASSUMPSIT.     The   declaration    (dated    16th 

assumpsit,  sUt-    jl\. 

ing  the  action  bfttary^  1842)  recited  a  summons  of  Slst  J^im 

to  be  com- 
menced in  Jo-     18429  and  alleged  that  heretofore,  to  wit  on  2Ist  j 

wtfoithan        tember  1840,   by  a  certain   agreement  then  made 
^^^™d^^  ^^    tween  the  plainti£P  and  the   defendant,  it  was  agr 
fendant  agreed    jjj  manner  followiner    that  is  to  say :    "  Memorand 

to  take  pre-  ®'  •' 

mises  of  plain-    of  afiTeement,  made  this  21st  day  oi  September  18 

tiff  from  Srath  B  *»  J  r 

SepumberXMO,  between  ^T.  Richard  Bright^  of"  &c.,  "  of  the  one  p 

at  an  annual 

and  Richard  Beardj  of"  &c.,  "  on  the  other  part,  i 
said  Richard  Bright  agrees  to  let,  and  the  said  RicA 
Beard  agrees  to  take,  all  that  dwellinghouse  "  &c.,  fi 


rent  of  105L ; 
and  it  alleged 
that  2(XV.  had 
become  due 
for  two  years 


Si'^mme^   the  29th  September  instant,  at  the  rental  of  100  guif 


ment  of  the 
suit. 


9> 


per  annum."     Then  followed  a  clause  as  to  notia 
Plea,  except    quit,  with  Other  clauses  not  here  material.    The  dech 

as  to  105L,  ^ 

parcel  of  the 
said  rent  in  the 
declaration 
mentioned,  that 
no  part  of  the 
said  rent,  except 
the  said  105t, 
had  become  or 
was  due. 

On  special 
demurrer,  be- 
cause the  plea 
did  not  shew  to 
which  part  of 

applied,  or  how  Said  agreement  and  the  promise  of  the  defendant 
cidnTwas  dis-  "lade  as  aforesaid,  the  defendant  hath  not  paid  the  i 
be^use'it  ^""^  ^^  money  last  above  mentioned,  or  any  part  there 


tion  then  averred  mutual  promises  to  perform  the  agi 
ment,  and  performance  on  the  part  of  plaintiff;  and 
leged  that,  "  although  a  large  sum  "  &c.,  "  to  wit  the ! 
of  200/.,  of  the  rent  aforesaid,  for  a  long  period  of  ti 
to  wit  two  years,  elapsed  after  the  nmking  the  said  proi 
and  agreement  and  before  the  commencement  of  this  s 
became  and  was  due,  and  still  is  in  arrear  and  un| 
to  the  plaintiff,  contrary  to  the  tenor  and  effect  of 


amounted  to  a     Damages  500/. 

plea  of  rtent  m  ^ 


avrctti 


Held,  that  the  plea  was  good,  as  it  denied  that  more  than  105/.  had  ever  become  d 
all,  and  as,  by  reference  to  the  declaration,  it  appeared  that  the  rent  for  the  first  year 
was  due,  and  the  denial  mu&t  thcrelbre  be  understood  to  apply  to  the  residue  of  the  cL 


i. 
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Plea  (among  others),  except  as  to  the  sum  of  105/.,  Queen^s  Bench. 

parcel  of  the  said  rent  in  the  declaration  mentioned,    [ 

that  no  part  of  the  said  rent  in  the  declaration  men-        Bright 
tioned,  except  the  said  sum  of  105/.,  parcel  &c.,  "  had        Beaed. 
become  or  was  due  or  payable  according  to  the  tenor 
and  effect  of  the  said  agreement,  at  any  time  before 
or  at  the  commencement  of  this  suit,  in  manner  and 
form  "  &c.     Conclusion  to  the  country. 

Demurrer,  assigning  for  causes  (among  others)  that 
the  plea  neither  traverses,  nor  confesses  and  avoids  with 
sufficient  precision  and  certainty,  any  of  the  material 
allegations  in  the  declaration.  That  it  amounts  to  an 
informal  mode  of  pleading  riens  in  arrere,  which  is  an 
insufficient  plea  to  this  action.  That  the  plea,  having 
admitted  the  contract  declared  on,  is  defective  in  not 
disclosing  specifically  under  what  circumstances,  and 
wherefore,  no  part  of  the  rent  in  the  declaration  men- 
tioned, except  the  said  sum  of  105/.,  had  become  or  was 
due  or  payable,  according  to  the  tenor  and  effi^ct  of  the 
said  agreement,  at  any  time  before  the  commencement 
of  this  suit,  as  whether  in  consequence  of  eviction  or 
surrender,  or  of  the  time  for  payment  not  having 
elapsed  :  that  the  plea  ought  to  have  shewn  specifically 
to  what  part  and  proportion  of  the  time  which  had 
elapsed  after  the  making  of  the  demise  the  said  sum  of 
105/.,  and  the  said  last  plea,  respectively  applied,  and 
to  what  amount  of  the  rent  in  moneys  numbered  the 
plea  is  meant  to  apply.  That  the  defendant  has  im- 
properly left  it  to  the  Court  to  calculate  how  much  of 
the  rent  claimed  by  the  declaration  is  covered  by  the 
said  sum  of  105/.  That,  while  attempting  to  deny  a 
liability  to  pay  some  part  only  of  the  rent  claimed  by 
the  declaration,  it  does  not  shew  any  apportionment  of 
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the  rent,  or  how  a  part  thereof  could  become  due  and 
not  the  other  part,  or  how  a  part  thereof  could  be- 
come discharged  and  not  the  other  part :  and  the 
plainti£f  cannot  with  safety  or  certainty  join  issue  on 
the  plea. 

Joinder  in  demurrer. 


Bovillf  for  the  plainti£f.  The  declaration  claims  200L 
for  two  years'  rent ;  but  the  plea  confines  itself  to  lOSLf 
the  rent  for  one  yeai*,  not  specifying  to  which  year  the 
answer  o£Pered  is  to  be  applied.  ^^  If  a  plea  goes  oolj 
to  part,  it  roust  ascertain  the  part  of  the  declaration  to 
which  it  is  applied;  as,  in  debt  for  rent  for  severd 
years,  if  the  defendant  says,  quoad  20/.,  parcel  of  rent 
nil  debet  J  and  does  not  shew  when  the  20L  was  due:* 
Com.  Dig.  Pleader^  (E  27.)  (a).  Suppose  two  such  pleas 
were  pleaded,  they  would  together,  if  the  form  be  ad- 
missible, cover  the  whole  demand;  and  yet,  if  issue 
were  joined  on  each,  one  would  be  supported  as  well  as 
the  other  by  proof  that  only  105/.  was  due;  and  the 
defendant  would  thus  be  entitled  to  a  verdict  on  the 
whole  record,  though  his  defence  in  reality  extended 
only  to  half  the  claim.  IPatteson  J.  Your  writ  is  of 
Slst  January  1842.  At  that  time,  one  year's  rent  only, 
105/.,  was  due,  according  to  the  contract  which  yon  set 
out.  How  can  there  be  any  ambiguity?]  The  de- 
claration expressly  claims  200/.  \_Pattesoti  J.  It  does 
so :  but  in  that  respect  it  is  ridiculous.]  Not  unless 
the  dates  are  material.  IPatteson  J.  They  are  clearly 
material  in  the  description  of  the  contract]  The  de- 
claration is  not  demurred  to.  [Patleson  J.  The  whole 
record  shews  that  the  first  year's  rent  only  can  be  due.] 


(a)  Citing  Kighiy  v.  BtMy,  1  Sid,  S38. 
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There  may  be  a  repugnancy  in  the  declaration ;  but  the  Quemt  Bench. 

defendant  pleads  over,  and  roust,  in  so  doing,  give  the  \ 

plaintiff  to  understand  which  part  of  the  claim  is  denied.        Bright 
If  the  date  and  the  express  allegation  contradict  each        Bsard. 
other,   the  date  will  be  treated  as  immaterial,  being 
under  a  videlicet.     \^Patiesan  J.    The  amount  of  the 
claim  is  under  a  videlicet,  as  well  as  the  dates.     The 
anthority  from  Camyns  applies  only  Where  there  can  be 
an  ambiguity.]     If  the  declaration  claim  only  105/.,  the 
plea  is  pleaded  to  what  is  not  claimed.     If  it  does  not 
treat  the  declaration  as  claiming  two  years'  rent,  it  is 
bad  throughout,  for  it  is  intelligible  on  no  other  as- 
sumption :  and,  if  it  does  so  treat  the  declaration,  it  is 
bad  for  uncertainty.     In  Baden  v.  Flight  (a)  the  de- 
claration was  in  covenant,  on  a  lease  for  years,  and  set 
out  a  quarterly  reservation  of  a  rent  of  1S2/.  I  Of.  per  an- 
num ;  and  the  breach  was  that,  after  the  making  of  the 
indenture,  to  wit  on  the  25th  of  March  1886,  a  large  sum 
of  money,  to  wit  the  sum  of  66L  5s.f  for  two  quarters  of 
a  year  of  the  said  term,  ending  on  the  day  and  year  last 
aforesaid,  and  then  last  elapsed,  became  due  &c. :  the 
defendant  pleaded  that  no  quarter's  rent  ending  on  the 
said  25th  of  March  1886  then  became  or  was  due  or  in 
arrear  by  virtue  of  the  indenture:  and  this  plea  was 
held  bad  on  special  demurrer,  because  the  declaration 
substantially  alleged  that  two  quarters'  rent  became  due 
during  the  term,  to  which  it  was  no  answer  that  the 
rent  did  not  become  due  on  a  particular  day;  and  be- 
cause riens  in  arrere  was  no  plea  to  an  action  for  rent 
due  on  a  particular  day.     Here  the  plea  is  a  circuitous 
plea,  as  to  part,  of  riens  in  atrere. 

(a)  3  New  Co.  685. 
8  1  2 
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'____  years'  rent;  and  the  defendant  is  entitled  to  say  that 


B&MHT  QQg  year's  rent  only  is  in  arrear.  There  is  no  un- 
BiA»D.  certainty ;  the  declaration  shews  that  the  first  year's  rent 
only  is  due.  There  was  no  way  of  reducing  to  greater 
certainty  the  defence  to  a  claim  so  framed.  The  posi- 
tion in  Comyns  does  not  apply  to  this  case.  Th&  case 
there  supposed  seeitis  to  be  one  where  the  declaration 
does  not,  as  here,  remove  the  ambiguity  by  shewing 
what  really  is  due.  It  is  observable,  however,  that 
Comyns  is  laying  down  the  rule,  not  merely  as  to  actions 
for  rents,  but  generally ;  and  he  gives  another  in- 
stance which  clearly  is  not  law  now,  namely :  ^^  In 
assumpsit  on  several  promises,  if  the  defendant  pleads 
quoad  all  except  4/.  non  assumpsit,  and  a  tender  qtwad 
the  4/.  and  does  not  shew  upon  which  promise  the  tender 
was  made,  it  is  therefore  bad  "  (a).  That,  indeed,  was 
the  principle  of  Mee  v.  Tomlinson  (&)  and  Lon/mer  v. 
Fizeu  (c).  But  those  cases  are  distinctly  overruled ; 
Mitchell  V.  Tawnley  (d)^  Noel  v.  Davis  (e),  Kingham  v. 
Robins  (g).  Baden  v.  Flight  [h)  is  inapplicable :  the  plea 
here  is  to  an  action,  not  of  covenant,  but  of  assumpsit; 
and  it  is  not  riens  in  arrere^  but  that  the  sum  to  which 
the  denial  applies  never  was  in  arrear  at  all ;  nor  is  it  a 
plea  that  the  sum  did  not  become  due  on  a  particular 
day,  but  that  it  never  became  due.  IPatteson  J.  If  the 
declaration  were  for  use  and  occupation,  there  would  be 
no  difficulty :  you  would  say,  as  to  all  but  so  much, 
Non  assumpsit.]      The   declaration  has  been  framed 

I 

(a)  Com,  Dig,  Pleader,  (£  27.  )>  citing  Thwaite  and  ^xncer^s  Ckx, 
mentioned  in  Swinburne  r.  Ogle,  1  Ltitw,  2S9.  241. 

(6)  4  A.  i  E,  262.  (c)  3  New  Co,  222. 

(rf)  7  A,  i  E,  164.  (e)  4M,i  W,  136. 

(^)  5M,^W,  94  (A)  3  New  Ox,  685. 
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for  the  purpose  of  driving  the  defendant  to  plead  spe-  (huen't  Bench, 

1  ft4i^ 

cially.     Further,  the  whole  record  must  be  looked  at;  ' 

and  the  plaintiff  can  have  judgment  only  for  so  much  of  Bri<">t 
the  breach  as  is  well  assigned ;  Pinkney  t.  Inhabitants  Biaed. 
de  Hotel  (a),  Le  Bret  v.  Paptlhn{b). 

Bovill  in  reply.  The  argument  on  the  other  side  may 
apply  to  an  action  in  debt,  but  not  to  one  in  assumpsit, 
which  sounds  in  damages.  The  plea  is  virtually  the  same 
as  that  which  was  held  bad  in  Baden  v.  FJight  (c).  The 
principle  of  Mee  y.  Tomlinson  {d)  is  admitted  to  be  against 
the  argument  for  the  defendant  [Lord  Benman  C.  J. 
No  case  was  ever  more  completely  overruled  than  Mee  v. 
Tomlinson  ({/).]  The  general  principle  does  not  appear 
to  have  been  disaffirmed,  but  only  the  application  to  the 
particular  case.  [Lord  Denman  C.  J.  Certainly  one 
can  put  cases  in  which  it  would  be  necessary  to  specify 
the  parts  pleaded  to ;  as  if  eviction  were  pleaded  to  one 
part  and  payment  to  another.]  Or  suppose  there  were 
in  fact  two  answers  applicable  to  the  same  part:  in 
such  a  case,  if  the  facts  pleaded  to  were  not  specified, 
there  would  be  a  good  answer  to  the  whole  on  the  face 
of  the  record,  and  yet  no  traverse  could  be  safely  taken. 

Lord  Denman  C.  J.  The  declaration  alleges  that ' 
the  defendant  agreed  to  take  the  premises  from  29th 
September  1840,  at  an  annual  rent  of  105/.:  and  it  then 
states  that  2002.  is  due  for  two  years  elapsed.  Whether 
that  might  be  demurred  to  is  not  now  the  question.  The 
defendant  chooses  to  plead  to  what  the  plaintiff  puts 
forward  ;  and  he  denies  that  any  part  except  105/.  had 

(a)  2  Saund,  379.  (6)  4  Eiut^  502. 

(c)  S  New  Co.  685.  (d)  4  A.  f  E.  26S. 
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become  due.  This  plea  is  said  to  be  bad :  but  it  woold 
be  strange  if  that  were  so.  I  really  cannot  conceive 
how  the  defendant  could  put  his  case  more  reason- 
ably. He  saysi  **  as  to  105/.  1  offer  no  defence:  but  I 
deny  that  more  b  due/'  The  only  apparent  difficulty 
arises  from  the  authority  of  Baden  v.  Flight  {a).  But 
the  decision  there  was,  that  the  plea  that  the  money  was 
not  due  on  a  particular  day  was  bad.  v  In  that  case,  as 
reported,  the  words  ^  riens  in  arrere  "  are  perhaps  not 
quite  correctly  used. 


Patteson  J.  We  need  not  overrule  the  position 
cited  from  Comyns :  though,  for  myself,  I  must  say  that 
I  think  that  might  not  improbably  be  done  on  a  future 
occasion.  But  there  the  plea  supposed  is  to  90£, 
leaving  it  uncertain  which  parcel  of  the  whole  sum 
claimed  is  meant.  Here  there  can  be  no  uncertainty; 
not  more  than  the  first  year*s  rent  could  possibly  be  due^ 
though  the  declaration  professes  to  claim  in  respect  of 
two  years :  that  therefore  must  be  the  year  in  respect  of 
which  the  admission  is  made.  I  can  scarcely  see  what 
other  plea  could  have  been  pleaded  in  such  a  case  since 
the  New  Rules.  If  the  defendant  had  said  that,  as  to 
105/.  accruing  for  the  first  year,  he  had  paid  it,  and,  as 
to  the  residue,  Non  assumpsit,  he  would  have  failed  as  to 
the  residue,  for  he  would  have  denied  only  the  contract 
He  was  therefore  compelled  to  plead  specially.  Now 
his  plea  is  that  no  more  than  105/.  ever  became  due  at 
all :  that  is  not  like  a  plea  that  nothing  was  in  arrear  at 
the  time  of  the  commencement  of  the  action.  The  de- 
claration is  certainly  as  absurd  as  any  I  ever  saw :  but 
the  defendant  was  not  bound  to  demur. 


(a)  S  New  Co,  685. 
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Williams  J.      I  am  of  tbe  same  opinion.      The  Queen't  Bench. 

1843. 


diflScuity  arises  from  the  averment  at  the  end  of  the 
declaration.  "  Two  hundred  pounds "  seems  to  be  a  Briobi 
mistake  for  ^^  two  hundred  guineas;''  but  the  effect  is  Bkard. 
that  rent  Is  said  to  be  due  for  two  years,  an  allegation 
inconsistent  with  the  date  of  the  declaration  and  the 
earlier  part  of  it.  The  defendant  could  not  deny  the 
contract:  but  he  says  that  105^  only  was  due,  and  does 
not  affect  to  make  any  answer  as  to  that 

Coleridge  J.  On  the  record  before  us,  I  think  the 
defendant  must  have  judgment  The  declaration  claims 
rent  in  respect  of  two  years,  and  at  the  same  time  shews 
'that  rent  is  due  in  respect  of  one  year  only.  The  plea 
sets  one  part  of  the  claim  aside :  and  there  can  be  no 
doubt  to  which  part  it  applies.  I  do  not  say  that  such 
a  plea  might  not  often  be  bad  for  uncertainty,  as  if 
the  declaration  contained  what  appeared  to  be,  on  the 
face  of  the  statement,  a  good  claim  for  two  years'  rent 
It  might,  in  such  a  case,  be  necessary  that  the  plea 
should  specify  to  what  part  it  was  meant  to  apply. 
I  agree  with  my  brother  Patteson  that  we  need  not,  for 
the  purpose  of  our  present  decision,  overrule  the  position 
laid  down  in  Comyns.     The  case  of  Baden  v.  Flight  [a),  ^ 

is  very  different  from  this.  The  plea  here  is,  not  only 
that  the  money  was  not  due  at  the  particular  day,  but 
that  it  neither  is  nor  ever  has  been  due. 

Judgment  for  defendant. 

(a)  3  New  Co.  685. 
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^^'^V'  BowDON  against  Hall.   . 

June  6lh.  ^ 

DeciaraUon,  by  /^ASE.     The  declaration  stated  that,  before  the  com- 

sb(*riflr  against       V^  ,  . 

his  replevin  mitting  of  the  grievances  &C9  to  wit  on  &c.,  ^*  the 

ing  insufficient    said  plaintiff  was  sheriff  of  the  county  of  Derby^  and,  as 
that  plaintiff      ^uch  sheriff^  he  the  said  plaintiff,  before  the  committing" 

h^^^tntot   *^"  "  '^  ^'^  ^"  "  *^-»  "  ^"'y  appointed  the  said  defendant 
his  deputies  for  q^c  of  his  deputies  for  the  purpose  of  makinir  and  grant- 

grmnting  re-  *  r      r  o  o 

plevinspur-       inir  replevins  within  the  said  countVi  pursuant  to  the 

suanttolhe  &        r  .  J'   ^ 

sutute  in  such    statute  in  such  case  made  and  provided ;  and  the  said 

case  &c. ;  that 

defendant  defendant  then  accepted  such  appointment  accordingly, 

apiKuntment,  ^nd  Continued  to  be,  and  was,  such  deputy  of  the  said 

tobTwidwas,  p'^'^^iff  ^s  such  sheriff  as  aforesaid,  from  the  time  of 

from  the  tim  ^'^  ^^^^  appointment  until  on  and  after  a  certain  day,  to 

of  such  ap-  ^it  the  25ih  day  of  3fay  A.  D.  1841;  and  the  said  de- 

pointment  until  '' 

the  time  of  the    fendant,  during  all  the  time  aforesaid,  that  is  to  say 

committing  of 

the  grievances     long  before  and  at  the  time  of  the  committing  of  the 

&c« 

Plea,  that  grievances  hereinafter  mentioned  and  long  afterwards, 

^d^ute,  appoint  ^'^^t  is  to  say  till  the  said  25th  day  "  &c.,  "  acted  and 

deVendanrone  ^^^  ^"®  ^^  ^'^^  deputies  of  the  Said  plaintiff  for  making 

of  his  deputies  gnd  ffrantinff  such  replevins."     The  count  then  stated  a 

for  grantmg  o  o  t 

replevins  pur-     distress  made  of  ffoods  and  chattels  in  a  dwellinsr  house 

suant  to  the  ^      ^  .  .    7  . 

statute,  and  that  within  the  bailiwick  for  rent;  replevin  and  delivery  of 

defendant  was 

not,  at  the  time  the  goous  to  the  tenant  by  defendant,  being  such  deputy 

^^y  of  the  ^  aforesaid,  and  under  colour  of  his  office  as  such  de- 

fiff^'lfore-  P"^>' '  proceedings  in  the  county  court,  removal  of  the 

said,  in  manner  p]aint,  and  judgment  for  the  defendants  in  replevin.     It 

Held  that, 
if  the  averments  in  the  count  necessarily  involved  the  fact  of  a  proclamation  according 
to  Stat.  1  &  2  P.  j*  ilf.  c.  1 2.  5. 3.,  that  fact,  though  not  averred  in  terms,  was  pn^>erly 
traversed. 

But  that,  whether  that  fact  was  or  was  not  one  on  which  a  material  traverse  might  be 
taken,  the  plea  was  bad  for  duplicity. 
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then  alleged  that,  although  it  was  the  duty  of  the  now  Queen't  Bench. 

defendant,  as  such  deputy,  before  making  delivery  of ' 

the  distress,  in  pursuance  of  the  statute,  to  take  proper       Bowdov 
sureties,  and  to  use  due  care  in  that  behalf,  nevertheless         Halu 
defendant,  so  being  and  acting  as  such  deputy,  not  re- 
garding his  duty  in  that  behalf,  but  contriving  &c.,  did 
not  use  due  care  &c.,  and  deceitfully  took  insufficient 
sureties ;  and  that  the  goods  were  not  returned  nor  any 
satisfaction  made  to  the  defendants  in  replevin  accord- 
ing to  the  judgment;  whereupon  they  sued  the  now 
plaintiff,  and  recovered  damages  against  him  ;  and  that 
the  now  defendant  did  not,  though  he  had  notice  of 
the  action,  satisfy  the  plaintiffs  therein,  or  indemnify  the 
now  plaintiff  &c. 

Plea  2.  ^^  That  the  plaintiff  did  not  depute,  appoint 
and  proclaim  the  defendant  one  of  his,  the  plaintiff's,  de- 
puties for  the  purpose  of  making  and  granting  replevins 
within  the  said  county  of  Derly^  pursuant  to  and  accord- 
ing to  the  form  of  the  said  statute  in  such  case  made 
and  provided,  and  that  he  the  defendant  was  not,  at 
the  said  time  when  &c.,  such  deputy  of  the  plaintiff  as 
such  sheriff  as  aforesaid,  in  manner  and  tbrm"  &c. 
Conclusion  to  the  country. 

Demurrer,  assigning  for  causes :  That  defendant  hath 
by  his  second  plea  taken  issue  on  matter  which  is  not 
alleged  or  necessarily  implied  in  the  declaration ;  for 
that  defendant  hath  in  his  second  plea  alleged  that 
plaintiff  did  not  **  depute,  appoint  and  proclaim "  de- 
fendant one  of  his  deputies  for  making  and  granting 
replevins  within  the  said  county  oi  Derby^  whereas  there 
is  no  such  averment  stated  or  necessarily  implied  in  the 
said  declaration  as  that  he  was  so  deputed,  appointed 
and  proclaimed.     That  the  said  plea  contains  new  mat- 
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Vohmtir.     ter,  and  ought  therefore  to  haye  condndecLwith  a  veri- 
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*__   fication.     That  the  said  plea  tenders  an   immaterial 

Bo^^M"  issue,  namely,  that  plainti£f  did  not  proclaim  defendant 
Halu  one  of  his  deputies  for  making  and  granting  replevins 
within  the  said  county  of  Derby.  That  defendant  bath 
not  according  to  the  rules  of  pleading  denied  speci- 
fically, in  his  said  plea,  only  some  one  particular  matter 
of  fact  allied  in  the  declaration,  or  pleaded  specially 
in  confession  and  aToidance  thereof,  but,  on  the  con- 
trary, tenders  two  issues,  either  of  which,  if  found  in 
favour  of  the  defendant,  would  be  an  answer  to  the 
whole  action ;  for  that  defendant  hath  m  his  said  pka 
denied  that  pluntiff  deputed,  appointed  and  prodaimcd 
^  defendant  one  of  his  deputies  for  making  and  granting 
replevins  within  the  said  county  of  Derby  pursuant  to 
the  said  statute^  which  denial,  if  true,  would  of  itself  be 
a  good  answer  to  the  whole  action,  and  defendant  hath 
also  in  his  said  plea  denied  that  he,  defendant,  was  at 
the  said  time  when  &c.  such  deputy  of  the  plaintiff  ss 
such  sheriff  as  aforesaid,  which  last  mentioned  denial, 
if  true,  would  of  itself  also  be  a  good  answer  to  the 
whole  action.  And  also  for  that  defendant  hath  not  in 
his  said  plea  traversed  or  denied  the  material  allegation 
in  the  declaration  in  that  behalf  contained,  namely,  thst 
defendant  long  before  and  at  the  time  of  the  commit- 
ting &c.,  and  long  afterwards,  acted  and  was  one  of 
the  deputies  of  the  said  plaintiff  for  making  and  grant- 
ing such  replevins ;  but  defendant  hath  altogether  passed 
by  such  allegation.  And  also  for  that  it  is  not  alleged 
in  or  by  the  said  plea,  nor  can  it  be  collected  therefrom, 
that  the  said  deliverance  of  the  said  distress  in  the  said 
declaration  mentioned  was  a  deliverance  of  cattle  taken 
by  way  of  such  distress.  And  also  that  the  said  plea  is 
in  other  respects  &c     Joinder  in  demurrer. 
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only  that  the  plaintiff  "  duly  appointed  "  the  defendant  ^ [___ 

one  of  his  deputies  for  making  replevins.     The  plea       Bownaw 
states  that  the  plaintiff  did  not  depute,  appoint  **  and        Hail. 
proclaim  "  the  defendant  one  of  his  deputies.     Now,  as- 
suming the  averment  of  proclamation  to  be  immaterial, 
a  traverse  in  this  conjunctive  form  would  have  been 
bad,  even  if  the  declaration  had  alleged  that  the  plaintiff 
did  depute,  appoint  ^^  and  proclaim "  the  defendant ; 
Goram  v.  Sweeting  (a),  Moore  v.  Boulcott  (6),  Thtarman 
v.  Wild  (c\  Siubbs  v.  Lainson  ((/}•     A  fortiori  the  tra- 
verse will  be  bad  where,  as  in  this  case,  the  declaration 
makes  no  such  averment.    The  fact  of  proclamation 
here  is  not  material.   The  statute  of  Marlbridgey  52  if.  8. 
c.  21.,  for  remedying  delays  to  which  the  owners  of  dis- 
tresses were  subject,  enacted  that  "  the  sheriff,  after  com- 
plaint made  to  him  thereof,  may  deliver  them."     Under 
this  statute  the  sheriff  was  not  obliged  to  act  personally 
in  the  delivery.     In  2  Inst.  139.,  Lord  Cokef  in  com- 
menting on  the  words  just  cited,  says:  ''*The  sheriff 
upon  a  plaint  made  unto  him  without  writ  may  either 
by  parol,  or  by  precept,  command  his   bayly  to  de- 
liver them,  that  is  to  make  replevin  of  them:"  and  he 
adds :   "  The  usage  of  the  county  of  Northampton  is, 
that  in  the  absence  of  the  sheriff's  baylie  the  frank- 
pledge may^nake  deliverance."     Then  stat  1  &  2  P.  4* 
Jtf.  c.  12.,  after  some  remedial  provbions  in  sects.  1, 
2,  enacts,  by  sect.  3,  *^  for  the  more  speedy  delivery  of 
cattle  taken  by  way  of  distress,"  *^  that  every  sheriff  of 
shires,  being  no  cities  or  towns  made  shires,  shall  at  his 
first  county  day,  or  within  two  months  next  after  he 

(a)  2  fiynt.  SauntL  805.  (6)  1  New  Co,  3S3. 

(c)  II  A,^  E.  453.  461.  (d)  S  Dwti,  P.  C.  168. 
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hath  received  his  patent  of  his  office  of  sherifiWick,  de- 
pute, appoint  and  proclaim   in  the  shire  town  within 
his  bailiSwick,  four  deputies  at  the  least,  dwelling  not 
above  twelve  miles  one  distant  from  another;  which 
said  deputies  so  appointed  and  proclaimed,  shall,  have 
authority  in  the  sheriff's  name  to  make  replevies  and 
deliverance  of  such  distresses  in  such  manner  and  form  as 
the  sheriff  may  and  ought  to  do.**     It  will  be  said  tha^ 
since  this  act,  proclamation  is  essential  to  the  appoint- 
ment.    But,  though  the  present  declaration  states  the 
defendant  to  have  been  appointed  **  pursuant  to  the 
statute,"  that  may  have  been  the  statute  of  Marlbridge, 
The  sheriff  has  a  general  authority  to  appoint  boiliflSi  in 
his   counties;    1  Bac.  Mr.  499.  (a),   tit.  Bailiff' (A); 
7  Bac.  Abr.  190,  191,  tit.  Sheriff  (JA)  4. :  and  an  appoint- 
ment in  exercise  of  that  power  would  not  require  a  pro- 
clamation.    It  may  be  doubted  whether  the  provision  of 
Stat  \  ii^  P.  Sf  M.  C.12,  s.  S.  applies  to  cases  where 
goods  only  are   distrained ;  for,  though  sects.  1  and  S 
by  their  terms  include  distresses  of  all  kinds,  the  enact- 
ments of  sect  3  are  only  *•  for  the  more  speedy  delivery 
of  cattle  taken  by  way  of  distress."     But,  supposing  this 
clause  applicable,  the  mention  of  proclaiming  must  be 
considered  only  directory.     The  object  of  this  statute 
was  the  benefit  of  persons  distrained  upon;  and  that 
would  not  be  promoted  by  making  the  capacity  or  in- 
capacity of  officers  depend  on  such  a  ceremony  as  pro- 
clamation.    The   sheriff  is   to  make   his    appointment 
under  sect.  3  on  his   first  county  day,  or  within  two 
months  after  receiving  his  patent  of  office.     If  the  regu- 
lations of  this  clause  were  all  imperative,  there  would. 


(a)  7th  ed. 
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in  every  sheriff's  year,  be  a  period  during  which  no  Queen't  Bench. 

.                 .              1843. 
bailiff  could  be  appointed.     Mere  affirmative  words  in  a  '___ 

statute  are  directory  only,  unless  the  public  good  re-        Bowdok 
quire  them  to  be  construed  otherwise  ;  Pearce  v.  Mor^        Hall. 
rice  {a)f  judgment  of  Taunton  J. ;  2  Dwarris  an  Statutes^ 
7 IS,  &c.,  Rex  V.  Woolstanton  (i).  Rex  v.  The  Justices  of 
Leicester  (c).     ^'  It  is  by  no  means  any  impediment  to 
construing  a  clause  to  be  directory,  that  if  it  is  so  con- 
strued there  is  no  remedy  for  noncompliance  with  the 
direction.     Thus  the  statutes  which  direct  quarter  ses- 
sions to  be  held  at  certain  times  in  the  year  are  con- 
strued to  be  directory,  and  the  sessions  held  at  other 
times  are  not  void ;  and  yet  it  would  be  difficult  to  say 
that  there  would  be  any  remedy  against  the  justices  for 
appointing  them  on  other  than  the  times  prescribed  by 
the  statute : "  judgment  of  Parke  B.  in  Oaynne  v.  JBtir- 
nell  (d).     [Patteson  J.  mentioned  Rex  v.  The  Mayor  of 
Norwich  (f ).]   If  the  subject  matter  of  an  enactment  were 
something  newly  created  by  it,  there  might  be  reason  for 
saying  that  the  direction  was  compulsory :  but  the  ap- 
pointment of  bailiffs  was  a  duty  existing  long  before  stat 
I  8c  2  P.  4r  M.  c.  12. ;  and  the  question  is,  whether  the 
performance  of  it  is  shackled  by  the  terms  of  that  act. 
Griffiths  V.  Stephens  (g)  may  be  cited  for  the  defendant : 
there  the  replevin  was  granted  by  a  deputy  who  had  not 
received  any  appointment,  and  thb  Court  prohibited 
the  sheriff  from  proceeding  in  the  suit ;  but  want  of  pro- 
clamation was  not  noticed  as  a  defect,  though  the  Court 
had   stat.  1  &  2  P.  ^  M.  c.  12.  under  consideration. 
But,  further,  the  defendant  appears  by  the  pleadings 

(a)  2A.^E,  84.  96.  (6)  1  Bott^  545.  pi.  707. 6th  ed. 

(c)  7  B.  ^  a  6.  (d)  2  New  Co.  7.  39. 

(0  I  B.iAiL  Sia  (g)  1  aUtt.  Rep.  196. 
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to  hare  acted  at  dcpotj,  and  k  tkene&n  iMnfipiri 

alleging  that  he  was  not  duly 

has  acted,  thoogfa  ineralj  as  an 

liable  far  the  breach  of  doty  heve  oomplaiDBd  of 

the  words  "ponoant  to  the  statote*  wa^  aot  mm 

BamtU  T.  TkaIbois[a)y  Cum.  Dig.  Aotiam  tgaom  Si 

(C).  (H). 

Lastly,  the  plea  is  doable,  inasmnch  as  it  deoiei 
that  the  defendant  was  appcHnted  and  that  be  wai 
r-USm^  If  an  issne  were  joined  upon  it,  do  d 
▼eidict  could  be  given.  The  jniy  might  think  thi 
defendant  was  appointed  bat  not  prodaimed.  A  si 
objection  seems  to  have  been  hdd  Talid  m  Hm 
MaggUtiom  [&),  and  would  have  prevailed  in  £p 
SkdUy  if)  if  taken  by  special  demnrra*.  The  obje 
on  the  ground  of  duplicity,  to  the  first  plea  in  Bi 
jtntn{d)  is  applicable  to  this  case.  Sereral  oood 
fiicts  may  make  up  one  entire  answer,  and  so  fe 
good  plea  or  replication  ;  as  in  Bobinson  v.  Kali 
where  the  plaintiff,  in  answer  to  a  plea  of  com 
traversed  that  the  cattle  were  defendaDt's  own  c 
and  that  they  were  levant  and  coochant  on  the 
and  commonable:  and  the  replication  was  held  \ 
But  it  is  otherwise  where  the  facts  are  independen 
not  connected  in  point  of  time  or  place,  as  in  Had 
MuggUsUm  {b)  and  Rawe  v.  Jwies  {</).  SmM  v.  IXjn 
affords  another  example. 


ErUf  contra.     Tlie  material  question  is,  whethe 
defendant  was  a  deputy  appointed  under  stat.  1  & 


(a)  1  Om.  Btp,  S6. 
(c)  6  in  ^  r.  S69. 
(r)  1  Bwrr.  316. 


See  De  Bermmd^ 


(6)  SM,^  r.  SO- 
(rf    6  jr.  4^  W.  74T. 
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statement  that  the  defendant  wa^  replevin  clerk  at  the   L-. 

time  of  the  committing  of  the  grievances.     It  is  neces-       Bowmw 
sarily  implied^  though  not  averred,  that  he  was  pro-        ^^'^ 
claimed:   and   matter  so   implied   may  be   expressly 
traversed ;  Meriton  v.  Briggs  (a),  confirmed  by  Cham* 
bers  v.  Jofies  (b).     It  is  not  correct  to  say  that  the 
sheriff  might  appoint  a  deputy  to  make  replevins  inde* 
pendently  of  staL  I  8i  2  P.  4r  M.  c.  12.     Under  the 
statute  of  Marlbridge  the  sheriff  might,  it  is  true,  com- 
mand his  bailiff  to  deliver  the  distress,*  but,  as  appears  by 
2  Insi»  139.  and  7  Bae.  Abr.  68.  (c)  Replmn  and  Avowry 
(B),  he  himself  heard  the  plaint,  and  thereupon  gave 
his  order  to  the  bailiff.     It  is  not  to  be  supposed  that 
before  the  statute  of  Philip  4r  Maty  he  might  devolve 
upon  whom  he  would,  and  by  an  act  not  done  in  his 
court,  the  authority  which  he  exercised  as  a  judge.     In 
Wilson  v.  Hobday  (d),  where  the  jurisdiction  and  course 
of  practice  as  to  granting   replevins  was   much  con- 
sidered, it  was  not  suggested  that  the  power  might  be 
exercised  except  by  the  sheriff  or  some  person  having, 
by  charter  or  prescription,  the  authority  of  a  court:  and 
the  law  under  the  statute  of  Marlbridge  was  thus  stated 
at  the  bar.     *^  Even  a  sheriff,  at  the  common  law,  could 
not  grant  replevin,  except  upon  a  writ  directed  to  him 
from  the  superior  court ;  and  then  only  in  his  county 
court.     However,  it  having  been  found  inconvenient 
that  the  goods  should  be  detained   from   tlie  owner 
until  the  next  county  court,  the  statute  of   Marleb. 
(52  H.  S.  c.  21.)  enabled  the  sheriff  upon  plaint  made 
to  him,  without  writ,  out  of  court,  to  make  replevin ;  but 

(a)  1  Ld.  Ray.  S9.  (6)  11  EmU,  40& 

(c)  7th  mL  (d)  4U.4:S.  19a 


348  Q-B.    TRINITY  TERM, 

Fdume  IF.     that  is  an  authority  confined  to  the  sheriff,  and  derived 
_i^^  _  to  him  entirely  from  this  statute  *     Stat  1  &  2  P.  4-  IC 
Bowooir       c.  12.  5,  3.  gave  the  sheriff  power  to  appoint  deputies: 
Hall.        and  the  proper  inference  from  the  words  used  is,  that  the 
clause  constitutes  a  new  officer.     No  case  can  be  shewn 
in  which  the  sheriff  appointed  a  deputy  before  the  act 
of  Philip  and  Mary.     And,  if  this  were  otherwise,  the 
words  of  the  declaration,  *'  duly  appointed  the  said  de- 
fendant one  of  his  deputies  for  the  purpose  of  making 
and  granting  replevins "    ^^  pursuant  to   the   statute^" 
must  be  understood  as  referring  to  the  known  officer  for 
that  purpose,  established  under  stat  X^^P.S^M.c.  12. 
Then,  under  this  statute,  proclamation  is  necessary  to  the 
appointment.     An  authority  of  great  importance  to  the 
public  is  to  be  exercised ;  and  the  statute  enacts  that,  to 
confer  it,  the  sheriff  shall  '^  depute,  appoint  and  proclaim" 
the  officer.    Proclaiming  is  the  solemn  authentication  of 
his  powers.     The  sheriff,  though  he  had  consented  to 
the  appointment,  might  stay  it  by  forbidding  proclam- 
ation.    The  case  is  not  within  the  principle  of  those  in 
which  enactments  have  been  held  only  directory.   Then, 
if  the  allegation  that  the  plaintiff  ^^  did  not  depute,  ap- 
point and  proclaim  "  &c.  be  a  traverse  properly  taken, 
on  a  material  part  of  the  declaration,  the  words  occur- 
ring in  a  different  part,   ^'  acted  and  was  one  of  the 
deputies "  &c.  ^*  for  making  and  granting "  &c.,  cannot 
aid  the  plaintiff  by  way  of  estoppel.     The  defendant,  in 
denying  the  regular  appointment,  cannot  be  taken  to 
admit  the  acting.     If  the  acting  only  had  been  alleged, 
the  declaration  would  have  been  demurrable.     No  part 
of  the  record  is  consistent  with  a  supposition  that  the 
defendant  was  employed  as  an  agent  generally,  and  not 
as  a  replevin  clerk.     \Pattes(m  J.    The  plea  states  that 
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defendant  one  of  his  deputies,  and  that  the  defendant        .        * 

was  not|  at  the  time  when  &&,  such  deputy.  The  de-  Bowdom 
fendant  may  have  been  duly  appointed  and  then  turned  Hall. 
off;  and  on  this  plea  the  question  might  arise  whether, 
after  that,  and  at  the  time  of  the  committing  of  the 
grievances,  he  was  deputy  or  not  Would  not  it  have 
been  suflBcient  to  traverse  his  being  deputy  at  the  time 
of  the  committing  of  the  grievances  ?]  Still,  his  having 
been  duly  proclaimed  would  be  a  material  part  of  the 
issue.  If  proclamation  be  necessary  to  a  valid  appoint- 
ment, that  &ct,  though  not  alleged,  may  be  traversed 
for  the  purpose  of  bringing  the  appointment  in  question. 
The  declaration  presents  one  continuous  statement;  that 
the  defendant  was  duly  appointed  deputy  (which  in- 
volves proclamation),  that  he  accepted  the  appointment, 
and  that  he  continued  deputy  until  the  committing  of 
the  grievances,  and  acted  and  was  deputy  for  granting 
replevins  at  that  time :  the  plea  takes  up,  and  traverses, 
these  connected  propositions,  *'  in  manner  and  form  " 
&c,  and  is  maintainable  on  the  same  ground  as  the  re- 
plication in  Robinson  v.  B4dey  {a).  {Patteson  J.  The 
defendant  says  **  I  was  not  appointed  deputy,^  and  **  I 
was  not  deputy  at  the  time  when ''  &c.  If  the  last  pro- 
position means  no  more  than  the  first,  it  is  idle;  but  it 
must  mean  more.] 

J.  W.  Smithy  in  reply.  If  the  substantial  question  is 
whether  proclamation  was  essential  or  not,  the  defend- 
ant might  have  demurred  to  the  declaration,  or  pleaded, 
with  a  verification,  that  the  appointment  never  was  pro- 
claimed, to  which  the  plaintiff  must  have  demurred ;  or, 

(a)  1  Bun.  316. 
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thirdly,  he  might  have  traversed  his  having  been  depuiy, 
and  then,  if  the  Judge  at  nisi  prius  had  ruled  that  the 
appointment  involved  proclamation^  error  might  hate 
been  brought.  On  the  present  plea,  if  an  issue  were 
taken  on  the  hot  ot  proclamation,  and  tried,  and  tbe 
Judge  held  proclamation  material,  no  injustice  would 
ultimately  be  done;  but,  if  he  held  it  immaterial,  tbe 
plaintiff  might  succeed  on  the  substantial  qoestioo,  and 
yet  lose  the  verdict  without  remedy.  [^Paitestm  I 
Might  not  the  proclamation  be  rejected  in  tbe  bitter 
case,  as  no  part  of  the  real  issue?]  The  jury  could  not 
be  required  to  find  a  verdict  otherwise  than  in  the  terms 
of  the  issue ;  and  error  would  not  lie.  At  any  rate  the 
plea  is  bad,  as  tending  to  embarrass  the  plaintiff  at  the 
trial  by  putting  several  things  in  issue,  though  one  may 
be  immaterial ;  B^il  v.  Greeti  (a). 


Lord  Denman  C.  J.    There  is  no  doubt  in  this  case. 
If  the  proclamation  was  of  itself  material,  the  plea  b 
double,  and  therefore  bad :  if  it  was  not  material,  the 
plea  is  still  double,  with  the  additional  disadvantage  of 
putting  in  issue  an  immaterial  fact.     The  plaintiff  can- 
not be  required  to  speculate  on  what  a  judge  virould  do 
at  nisi  prius :  if  the  plea  stood  in  its  present  form  it 
would  be  wise  in  him  to  subpoena  witnesses  on  both  the 
points  in  question,  though,  if  one  of  these  were  imma- 
terial, the  expense  would  be  thrown  away.     Our  judg- 
ment must  be  for  the  plaintiff. 

Patteson  J.  We  must  suppose  that  the  declaratioD, 
in  stating  the  appointment,  refers  to  stat.  1  &  2  P.  &  Af. 
c.  12.  s.  3.    That  enacts  that  every  sheriff  ^^  shall  at  hu 


(a)  I  M.^  JF.  S28. 
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first  county  day,  or  within  two  months  next  after  he  Qm^en't  Bench. 

hath  received  his  patent  of  his  oflBce  of  sheriffwick,  '__, 

depute,  appoint  and  proclaim  in  the  shire  town  within       Bowdom 
his  bailiffwick,  four  deputies  at  the  least,''  who  **  shall        H^hh, 
have  authority"  &c.    The   proclaiming  cannot  take 
place  till  after  the  appointing;  therefore  the  deputing 
and  appointing  and  the  proclaiming  are  distinct  things, 
and  deputing  and  appointing  do  not  imply  proclaiming. 
It  is  true  that  where  one  allegation  necessarily  involves 
another  you  may  traverse  that  other  in  terms,  though 
not  expressly  made:  but  here  the  defendant  has  not 
'properly  adopted  that  course.     He  contends  that  the 
whole  plea,  in  substance,  imports  merely  that  the  de- 
fendant was  not  deputy,  though  it  begins  by  alleging  in 
terms  *that  he  was  not  proclaimed :  for  that  if  the  de- 
fendant was  not  proclaimed  he  was  not  deputy.     But 
then  the  plea  is  bad  for  duplicity:  the  defendant  ought 
to  have  said  only  that  he  was  not  deputy;  instead  of 
which  he  alleges  that  he  was  not  appointed  deputy,  and 
also  that  he  was  never  proclaimed  (which  the  declaration 
does  not  in  terms  assert  that  he  was),  and  then  again 
denies  that  he  was  deputy  at  the  time  when  &c.     If  the 
averments  in  the  declaration,  that  the  defendant  was 
appointed,  and  accepted  the  oflBce,  and  continued  to  be 
deputy  until  &c.,  amount  to  an  allegation  that  he  was 
proclaimed,  the  plea  should  have  traversed  that  in  dis- 
tinct terms.     As  now  framed,  the  plea  amounts  to  this, 
even  according  to  the  defendant's  construction,  that  he 
never  was  deputy,  and  that  he  was  not  deputy  at  the 
time  of  the  committing  of  the  grievances ;  therefore  it  is 
double,  as  denyfhg,  first,  that  he  was  appointed  to  the 
office  at  all,  and,  secondly,  that  he  continued  in  it  till 
the  time  in  question. 
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Williams  J.  Assuming  proclamation  to  be  essential, 
the  denial  of  that  fact  is  a  material  traverse:  but  then 
the  same  plea  adds  another  traverse,  amounting  to  t 
distinct  defence,  namely,  that  the  defendant  did  not  con- 
tinue deputy  for  a  certain  period.   It  is  therefore  double 


Coleridge  J.  concurred. 


Judgment  for  plaintiE 


7\ieiday, 
*June  6th. 


Prentice  ogainst  Harrison  and  Lawrekcb. 

nPRESPASS  for  assault  and  false  imprisonment 

Plea  2.  That  Z^nor^Tu;^,  by  judgment  of  thbConrt, 
recovered  against  the  now  plaintiff  certain  sums  for  debt 
and  damag^  &c. ;  and  that,  such  judgment  being  in  full 
force  &c.,  and  the  debt  and  damages  unpaid,  afterwards 
and  before  the  time  when  &c.,  to  wit  on  &c.,  Lawrence^ 
for  having  satisraction  of  the  judgment,   by   Harrison 


Trespass  for 
false  imprison- 
ment.    Plea, 
that  defendant 
recorered  a 
judgment 
against  plain- 
tiff, and  sued 
out  a  ca.  sa. 
thereon  (the 
judgment  being 
in  full  force), 
under  which  ca. 

sa.  plaintiff  was  as  hls  attorney,  and  Harrison^  being  such  attorney  and 

arrested  Sec, 

Replication,       retained  by  Lawrence^  caused  to  be  issued  out  of  this 

that  the  ca.  sa.,    ^  •       r  .  i  «    .      .^    •■.  i 

after  the  issuing  Couft  a  writ  of  ca.  sa.  against  the  now  plaintiff,  directed 
before tbe°com-  *^>  Commanding &C., and  which  was  duly  indorsed &C.) 
mencement  of    ^{^j^j,  ^^jj.  ^j^      delivered  to  the  sheriff  of  Essex,  and  he, 

tne  suit,  was  *  ' 

set  aside  by  a 

Judge's  order ; 

not  averring 

the  grounds  of 

such  order. 

Held  bad  on 
special  de- 
murrer, inas- 
much as  the 
writ  might, 


by  virtue  thereof,  and  before  the  return  of  the  writ,  to 
wit  on  &C.,  took  and  arrested  the  now  plaintiff  &c^  and 
imprisoned  him  &c.,  as  he  lawfully  &c.,  which  are  the 
trespasses  &c. 

Replication.    That  the  said  writ  called  a  ca.  sa.,  after 


under  sup- 

posable  circumstances,  have  been  set  aside  for  reasons  which  would  have  been  ground  d 
error,  and  would  not,  therefore,  have  prevented  such  writ,  until  set  aaide,  from  being  s 
Justification  to  parties  enforcing  it ;  anid  the  replication  did  not  negative  the  existence  ci 
such  circumstances. 
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the  issuing  thereof,  and  before  the  commencement  of  Quien*t  Bench. 
this  suit,  to  wit  on  &c.,  "was  ordered  to  be  set  aside,   _  * 

and  was  set  aside,  by  Sir  Cresswell  Cresswell^  Knt.,  he  P»«k'"c* 
then  being  one  of  the  Judges  of  her  Majesty's  Court  of  Haeusom. 
Common  Pleas  at  Westminster^  in  the  county  of  Mid- 
diesex,  by  an  order  of  the  said  Sir  C  Cresswellj  Knt., 
then  made  by  him  according  to  the  practice  in  that 
behalf  of  the  said  Court  of  Queen's  Bench  in  the  said 
second  plea  mentioned ;  and  by  which  said  order  the 
said  Sir  C  Cresswellt  Knt.,  so  then  being  such  Judge 
as  aforesaid,  ordered  that  the-  said  writ  should  be 
set  aside.  And  "  "  that,  afterwards  and  before  the  com- 
mencement of  this  suit,  to  wit  in  the  term  next  following 
the  making  of  the  said  order,  the  said  order  was  made 
a  rule  of  the  said  Court  of  Queen's  Bench.  And  " 
"that  always,  from  the  time  of  the  making  of  the  said 
order  up  to  and  at  the  time  of  the  commencement  of 
this  suit,  and  thence  hitherto,  the  said  order  remained 
and  was,  and  yet  is,  in  full  force  and  virtue,  and  not  in 
any  manner  altered  or  rescinded  or  made  void :  and  " 
"  that  the  said  rule  of  Court  has  never  in  any  manner 
been  discharged  or  altered."    Verification. 

Demurrer,  assigning  for  causes  (among  others  which 
were  not  discussed  on  the  argument)  that  the  repli- 
cation is  insufficient  in  not  shewing  wherefore  the  said 
order  of  the  said  Judge  was  made,  and  what  was  the 
ground  for  setting  aside,  and  upon  which  was  set  aside, 
the  said  writ  of  capias ;  and  also  that,  if  the  same  writ 
was  set  aside  for  any  other  cause  than  irregularity,  then 
the  same  plea  is  substantially  defective  and  insuflScient ;  ^ 
and  that  the  replication  does  not  state  whether  the  said 
order  of  the  said  Judge  was  made  previously  or  sub- 
sequently to  the  execution  of  the  said  writ :  because,  if 
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the  said  writ  was  set  aside  for  any  other  cause  than 
irregularity,  then  it  is  essential  to  the  validity  of  the 
said  replication  that  the  said  order  should  have  been 
made  previously  to  the  execution  of  the  said  writ,  and 
that  the  defendants  should  before  and  at  the  time  of  die 
execution  of  the  said  writ  have  had  knowledge  and 
notice  of  the  said  order.  And  also  that  it  does  not 
appear  that  previously  to  or  upon  the  making  of  the 
said  order  the  defendants  had  any  opportunity  of  being 
heard,  or  were  in  fact  heard,  or  were  present  at,  or  cog- 
nizant of,  the  proceedings,  &c.    Joinder  in  demurrer. 


BMtov  the  defendants.     The  replication  ought  to 
have  stated  on  what  ground  the  writ  was  set  aside.  The 
precedents  in  similar  cases,  from  Parsons  v.  Lo^fd  (a) 
to  Codrtngton  v*  Lloyd  (6),  contain  such  an  averment 
The  ground  of  setting  aside  is  important,  becaoae^  if 
the  process  was  irregular,  it  was  a  nullity  from  the  first, 
and  could  be  no  justification ;  but,  if  only  erroneousi  it 
was  good  till  set  aside;  and  that  may  have  been  the  case 
here.     Error  lies  for  a  defect  in  process ;  I  BolL  Abr, 
746.  tit  Error  (I)  2.;  Com.  Dig.  Pleader  (S  B  1.):  but, 
in  practice,  the  courts  set  aside  the  defective  proceed- 
ings on  motion ;   Hesse  v.    Wood  {c) ;    Bryan  v.  Wag- 
stqff'{d).     A  party  in  custody,  especially,  would  not  be 
put  to  his  writ  of  error.     Supposing  that  the  process 
here  had  been  issued  on  a  judgment  more  than  a  year 
and  a  day  old,  without  suing  out  a  sci.  fa.,  such  process, 
until  set  aside  by  the  Court,  would  have  been  a  justifi- 
cation in  trespass.     If  the  plaintiif  means  to  all^e  that 
the  writ,  however  and  at  whatever  time  set  aside,  became, 


(a)  3  WUs,  S41. 
(c)  4  Tauni,  691. 


(6)  SA.iE.  449. 
(d)  5  A  4-  C  S14. 
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to  all  intents,  as  if  it  had  never  existed,  that  is  an  argu-  QiMni*«  Benek. 

1843 
mentative  traverse  of  the  ca«  sa.    The  replication  ought  1__ 

to  have  stated,  not  only  the  cause  of  setting  aside,  but      P»<MncB 

that  the  parties  were  heard.  Ha»ei»oii. 

UrUhankj  contra.  Tlie  plea  states  a  regular  judgment 
subsisting  at  the  time  of  the  arrest,  and  a  writ  warranted 
by  it  .The  Court  cannot  infer  from  this  and  the  subse- 
quent pleading  that  the  writ  was  quashed  for  error;  though 
it  may  be  admitted  that,  if  such  had  been  the  case,  this 
action  would  not  lie^  the  fault  having  been  that  of  the 
Court,  and  not  that  of  the  parties  as  where  process  is 
sued  out  irregularly  and  on  that  account  set  aside.  In 
Kif^  V.  Harrison  {a)  a  question  arose*  whether  the  writ  ^ 
under  which  the  defendant  justified  had  been  quashed 
under  such  circumstances  as  made  it  no  justification; 
and  the  Court  looked  to  the  grounds  of  quashing  which 
they  collected  from  the  record;  but  it  was  never  sug- 
gested that  the  party  who  alleged  the  s^etting  aside  of 
the  writ  must  necessarily  state  the  grounds.  Le  Blanc  J. 
there  ^*  asked  if  there  were  any  case  where  the  party 
could  justiiy  under  process  which  was  afterwards  va- 
cated?" When  applications  are  made  by  way  of 
motion  on  account  of  error  in  the  process,  the  Court 
relieves  the  party,  but  does  not  set  aside  the  process. 
[Patteson  J.  If  a  ca.  sa.  issues  on  a  judgment  more 
than  a  year  and  a  day  old,  it  is  voidable  by  writ  of 
error;  I  suppose  because  the  fault  would  appear  on 
the  record;  but  we  should  set  aside  such  a  writ  at 
chambers.] 

(a)  15  Baa^  612. 
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Buitf  in  reply.  Ban^brd  ▼.  Bosanquet  (a)  is  an  instance 
in  whibh  the  award  of  execution,  and  that  only,  was  set 
aside  on  writ  of  error:  and,  if  any  case  can  be  supposed 
in  which  a  ca.  sa.  might  be  set  aside  on  error  as  well 
as  on  motion,  this  may  have  been  such  a  case,  and  the 
replication,  not  excluding  such  a  possible  state  of 
things,  is  defective.  {Coleridge  J.  What  error  could 
there  have  been  in  the  execution,  if,  as  the  plea  states, 
a  judgment  at  the  plaintiff's  suit  remained  in  force 
against  the  defendant  when  the  writ  issued?]  The 
plaintiff  may  have  sued  out  execution  after  a  year  and 
a  day  had  elapsed,  without  a  scire  fisicias.  {Pattesom  J. 
That  is  very  like  an  act  of  the  party.]  The  Court  there 
would  set  aside  the  writ,  yet  the  judgment  would  re- 
main in  force. 


Lord  Denman  C.  J.  The  question  on  these  plead- 
ings is,  whether  the  plaintiff  was  bound  to  shew  oo 
what  ground  the  writ  was  set  aside:  and  the  plaintiff 
contends  that,  from  the  fact  of  its  having  been  set  aside, 
the  Court  may  presume  that  it  was  altogether  void. 
But  I  think  that,  if  the  plaintiff,  who  has  been  arrested, 
asserts  that  the  arrest  was  unlawful,  he  ought  to  shew 
on  what  ground  it  is  so.  The  defendant,  therefore,  is 
entitled  to  judgment. 

Patteson  J.  The  plaintiff  was  bound  to  shew  by  his 
replication  that  the  writ  under  which  the  defendants 
justify  was  set  aside  under  such  circumstances  that  it 
must  have  been  illegal  when  they  put  it  in  force.  Now, 
if  any  case  can  be  suggested  in  which  the  writ  might  be 


(a)  2  Q.  B.  97^. 
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set  aside  and  yet  the  party  enforcing  it  not  liable,  the  Queen's  Senek. 

replication  is  bad,  as  we  cannot  presume  that  the  fact   * 

was  one  way  or  the  other.  According  to' Mr.  Unihanlfs  PMimcm 
»  argument,  there  is  no  case  in  which  a  party  could  allege  Haeuson. 
that  process,  though  set  aside,  was  a  justification.  But 
one  such  case  has  already  been  suggested.  We  held,  the 
other  day  (a),  that  execution  sued  out  more  than  a  year 
and  a  day  after  judgment,  without  a  sci.  fa.,  was  not 
void,  but  voidable  by  writ  of  error,  and  also  that  the 
writ  and  proceedings  might  be  set  aside  on  motion. 
And  we  constantly  do  set  them  aside  in  that  way,  though 
perhaps  in  strictness  we  should  only  set  aside  the  exe- 
cution. But  if  the  Court  or  a  Judge  can  deal  with  a 
writ  of  execution  improperly  issued  without  a  sci.  fa«, 
and  the  only  mode  in  which  it  can  be  so  dealt  with  is 
by  setting  it  aside,  it  is  not  clear  that  the  writ  in  the 
present  case  was  not  so  disposed  of;  and  the  replication, 
not  excluding  that  supposition,  is  too  uncertain. 

Williams  and  Coleridge  Js.  concurred. 

Judgment  for  defendants. 

(a)  Bkmchenojf  v.  Burif  Ukti,  p.  707. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Tuetday,  NeWLANDS   OgaiflSt  HOLBCBS. 

June  6th. 

Under  stot  ^PHE  judgment  of  the  Court  of  Queen's  Bench  in  this 
which  enables'  case  having  been  affirmed  by  the  Court  of  Ex- 
error  to  « re-  chequer  Chamber  in  Trinity  vacation,  1842(a),  the 
and*d^««for  Master,  on  taxatiou  of  the  costs  in  error,  allowed  double 
hU  deUy,**  if ^  ^^g^  ^^  |.jjg  plaintiff  below  (defendant  in  error)  under 
sued  out  "afore  g  stat,  18  C.  2.  C.2.  5.10.     The  plaintiff  in  error,  in 

execution  had,*^  '^ 

andtbejudg-     Hilary  Vacation  (February  Isi).  1843,  obtained  a  rale 

mentbeaf-  ^  ^  ^ 

firmed.  Held,  of  the  Court  of  Exchequer  Chamber  calling  on  the  de- 
of  Exchequer     fendant  in  error  to  shew  cause  why  the  Master  should 

Chamber,  .         •        .  .    ^         m 

I.  That  the     ^^^  review  his  taxation, 
^ole  «^u"*       The  affidavit   (sworn  by  Newlands,  the  plaintiff  in 
tionhad"if       error),  on  which  the  motion  was  made,  stated  the  fol- 

an  execution  '' 

has  issued  lowins:  facts.     JudficmcDt  WBS  sifi:ned   for   the    plaintiff 

before  the  writ,  ^  ^  ®  ^ 

but  has  been       below  in  the  cause  Holmes  v.  Newlands{b)  (an  action  of 

rendered  in-  \  ^r  >  t  i  i 

effectual  by  trespass)  on  Novemoer  25th,  1839 :  on  the  same  day 
uken  adversely  Holmes  (the  now  defendant  in  error)  sued  out  a  fi.  fa. ; 
telol^/^"'*^  and  on  the  28th  the  sheriff  took  possession.  On  the 
th^  r^Uffin  ^^^^  ^^^  November  an  injunction  was  issued  out  of 
error  does  not     Chancery,  at  the  instance  of  Newlands^s  wife,  to  restrain 

put  in  bail  ac-  ^ 

cording  to  stats. 

S  Jbl  1.  c.  8. 

and  6  G.  4.  c.  96.  s.  I .,  the  execution  is  not  delayed  within  the  meaning  of  staL  3  H.  7. 

c.  10.,  even  during  the  four  days  allowed  by  practice  for  putting  in  the  bail.     And 

S.  That,  in  the  latter  case,  plaintiff  in   error  cannot  have  double  costs  under  S  stat. 
13  C  2.  c.  2.  s.  10.,  on  affirmance  of  the  judgment. 

(a)  Newlands  t.  Holmes,  3  Q.  B.  679. 

(6)  See  Hoimes  ▼.  Newlands,  II  A,  Ji  E,  44, 
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the  sheriff  from  seizing :  and  he,  after  remaining  in  pos-  Quem*i  Bench. 

session  a  few  days,  withdrew,  and  returned  nulla  bona.  * 

The  injunction  was  afterwards  dissolved,  and  another  Newlaitm 
was  granted,  to  restrain  the  sheriff  from  selling  under  any  Holm n. 
writ  that  had  issued  or  should  issue  in  this  cause.  An 
alias  fi.  fa.  issued  at  Helmets  suit  on  December  21st,  1 889, 
under  which  the  sheriff  resumed  possession  on  the  same 
day,  and  kept  it  till  December  81st,  1840.  The  pro- 
perty seized  more  than  equalled  Holme^s  demand.  On 
Jamuiry  1 5th,  1 842,  the  alias  fi*  fa.  not  being  yet  returned, 
and  while  a  suit  was  depending  in  Chancery  respecting 
the  ownership  of  the  property,  Newlands  was  arrested 
at  Holmes'^  suit  for  the  amount  of  the  demand  above 
mentioned ;  but  ^*  he  was  discharged  by  a  rule  of  the 
Court  of  Queen's  Bench  on  the  10th  day  of  February 
1842,  upon  the  grounds  therein  stated." 

On  26th  April  1842,  Newlands  brought  a  writ  of 
error ;  and,  *^  while  the  said  writ  of  error  was  pending, 
the  said  George  Holmes  could  sue  out  no  other  execu- 
tion in  consequence  of  the  matters  contained  in  the  said 
rule."  Newlands  put  in  no  bail  in  error;  and  he  now 
stated  in  his  affidavit  *^  that  the  said  writ  of  error  was 
sued  out  after  execution  had,  and  never  was  a  stay  or 
supersedeas  of  execution." 

The  affidavit  in  answer,  sworn  by  Holmes  and  one  of 
his  attorneys,  contained  the  fullowing  among  other  state- 
ments. 

The  sheriff  having  seized  under  the  first  mentioned 
execution,  the  wife  of  NewlandSj  claiming  the  goods  as 
her  separate  property,  and  acting,  as  Holmes  was  in- 
formed and  believed,  on  her  husband's  suggestion,  filed 
a  bill  against  Holmes^  the  sheriff  and  Nenlandsj  for  an 
injunction,  which  was  granted,  restraining  the  sheriff 
and  Holmes  from  executing  such  execution,  or  proceed- 
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184S. 
*  to  dissolve  the  injunction ;  bat  the  motion  was  dismissed 


NiwLAKM  ^^  costs.  The  Lord  Chancellor,  on  appeal,  dis- 
HoLMBs.  charged  the  Vice  Chancellor's  order,  and  directed  that 
the  sheriff  should  be  restrained  from  selling  (as  men- 
tioned in  the  former  a£Bdavit),  and  that  the  execution 
should  be  withdrawn  upon  the  plaintiff  in  equity  giving 
Holmes  security  for  the  amount  of  the  execution  and 
levy.  This  .not  being  done,  the  sheriff,  who  had  with- 
drawn as  before  stated,  retook  possession  under  an  alias 
writ.  The  Lord  Chancellor  referred  it  to  the  Master 
to  ascertain  whether  the  goods  claimed  by  the  wife  of 
Newlands  belonged  to  her  or  not :  and  he  .made  his  re- 
port (dated  January  29th,  1841)  that  they  were  her 
separate  property  and  not  liable  to  the  execution.  The 
Vice  Chancellor  confirmed  the  report,  and  ordered  the 
injunction  to  be  continued,  and  costs  paid  by  Holmes  to 
the  wife  of  Newlands.  .  The  sheriff  withdrew  on  Z>- 
cember  Slst,  1840,  in  consequence  of  an  intimation  from 
the  Master  as  to  the  effect  of  the  report  which  he  was 
then  about  to  make.  Afterwards,  Holmes*s  attorney, 
conceiving  that,  under  the  circumstances,  no  return  to 
the  alias  fi.  fa.  was  necessary,  sued  out  a  ca.  sa.  against 
Newlands  (at  Holmes*s  request),  on  January  11th,  1842; 
and  Newlands  was  thereupon  arrested,  and  removed  him- 
self into  the  custody  of  the  marshal.  On  January  Slst 
he  obtained  a  rule  of  the  Court  of  Queen's  Bench  to 
shew  cause  why  he  should  not  be  discharged  out  of 
custody,  on  the  grounds  that  the  goods  in  his  house 
had  before  been  seized  under  an  alias  fi.  fa.  at  Holmes's 
suit,  which  writ  had  not  been  returned,  and  that  the 
ownership  of  such  goods  was  still  under  litigation  in 
a  suit  in  equity  between  Holmes  and  the  wife  of  New- 
lands.     Cause  was  shewn  at  chambers,  and   the  rule 
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made  absolute  on  the  ground  that  the  alias  6.  fa.  ought  QueeiCt  Bemek. 

to  have  been  returned  before  the  ca.  sa.  issued.      In  ^ * 

April  1842,  Newlands  brought  his  writ  of  error  on  the      Niwlaki»« 
judgment     He  moved  the  Court  that  he  might  be  al-       Holmu. 
lowed  to  proceed  without  putting  in  bail ;  but  this  was 
refused.    Judgment  was  affirmed.     In  last  ^Easier  vaca- 
tion (a), 

Martin  shewed  cause.  This  case  turns  principally 
on  Stat.  8  //.  7.  c.  10.,  which,  ader  reciting  that  often- 
times plaintiffs,  having  judgment  to  recover,  *^  be  de- 

m 

layed  of  execution,  for  that  the  defendant "  ^*  sueth  a 
writ  or  writs  of  error  to  annul  and  reverse  the  said 
judgment,  to  the  intent  only  to  delay  execution  of  the 
said  judgment,''  enacts  "that  if  any  such  defendant'' 
"  sue,  afore  execution  had,  any  writ  of  error  to  reverse 
any  such  judgment,  in  delaying  of  execution,  that  then 
if  the  same  judgment  be  affirmed  good,"  "  the  said  per- 
son or  persons,  against  whom  the  said  writ  of  error  is 
sued,  shall  recover  his  costs  and  damage  for  his  delay 
and  wrongful  vexation  in  the  same,  by  discretion  of  the 
justice  afore  whom  the  said  writ  of  error  is  sued."  Then 
Stat.  SJb.  1.  c.  8.  ("to  avoid  unnecessary  delays  of 
executions"),  after  retoiting  that  writs  of  error  "are 
more  commonly  sued  than  heretofore  they  have  been," 
enacts  that  "  no  execution  shall  be  stayed  or  delayed 
upon  or  by  any  writ  of  error,  or  supersedeas  thereupon 
to  be  sued,  for  the  reversing  of  any  judgment"  in  the 
kinds  of  action  there  specified,  **  unless  such  person " 
in  whose  name  such  writ  of  error  shall  be  brought 
"  shall  first  before  such  stay  made,  or  supersedeas  to  be 
awarded,  be  bound  unto  the  party  for  whom  any  such 

(a)  Mi^  12Ui  184S.     BcfoK  Tmdai  C.  J.,  Brtkitie  and  CrtuweUlt,^ 
Purke,  AUenon  and  Rojfif  Bt. 
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judgment  is  or  shall  be  given,  by  recognizance  to  be 
acknowledged  in  the  same  court,  in  double  the  sum 
adjudged  to  be  recovered  by  the  said  former  judgment, 
to  prosecute  the  said  writ  of  error  with  effect,"  and  to 
pay,  if  judgment  be  affirmed,  the  debts,  damages  and 
costs  adjudged  or  to  be  adjudged  thereon,  ^'and  all 
costs  and  damages  to  be  also  awarded  for  the  same 
delaying  of  execution.**  Then  2  stat  13  C.  2.  c,  2.  s.  9. 
extends  this  provision  to  other  actions  not  included  in 
the  former  statute ;  and  sect.  10  enacts  that,  if  any  per- 
son shall  sue  out  a  writ  of  error  for  reversal  of  a  judg- 
ment after  verdict,  and  the  judgment  shall  be  affirmed, 
such  person  shall  pay  to  the  defendant  in  error  **  bis 
or  their  double  costs,  to  be  assessed  by  the  Court  where 
such  writ  of  error  shall  be  depending,  for  the  delay- 
ing of  execution.'*  Stat  6  G.  4.  c.  96.,  *^  for  prevent- 
ing frivolous  writs  of  error,**  enacts,  sect  1,  that  on  judg^ 
ment  in  any  personal  action  in  the  Ck>urts  of  record  at 
Westminster^  &c.,  "  execution  shall  not  be  stayed  or 
delayed  by  writ  of  error  or  supersedeas  thereupon, 
without  the  special  order  of  the  Court,  or  some  judge 
thereof,  unless  a  recognizance  with  condition  according 
to "  stat.  3  Ja.  1.  c.  8.  ^^  be  first  acknowledged  in  the 
same  court."  The  plaintiff  in  error  will  contend,  first, 
that  the  writ  of  error  was  not  sued  out  "  afore  execu- 
tion had,"  within  stat  3 /7.  ?•  c.  10.  But  the  seizure 
of  goods  and  arrest  of  the  plaintiff  in  error,  having  un- 
avoidably and  without  any  consent  of  the  party  suing 
out  the  writs  become  fruitless,  were  no  satisfaction  of 
the  judgment ;  M^Cotmickv.  Melton  (a),  Collins  v.  Beau- 
mont (i).      "  Execution  had  **  means  a  productive  execu- 

(a)  I  Cro.  M.  i  R.  525.      S.  C.  5  Tyr,  147. 
(6)  10  J.  ^  E.  225. 
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tion :  if  the  legislature  had  intended  otherwise,  the  ex-  Queen*t  Bench, 

pression  would  have  been  "  execution  sued  out.**     Se-  ' ' 

Gondly,  it  will  be  contended  that  the  execution  was  not     ^'^^'m 

delayed,  because  bail  was  not  pat  in,  and  therefore  the      Holmis. 

plaintiff  below  might  have  proceeded  notwithstanding  the 

writ  of  error.     That  would  not  have  been  so  under  stat. 

3  IT.  7.  c.  10.,  when  the  writ  of  error,  without  bail,  was 

an  absolute  stay  of  proceedings.    Under  that  statute  the 

mere  suing  out  of  the  writ  of  error  would  have  entitled 

the  defendant  in  error  to  **  hb  costs  and  damage  for  his 

delay"  if  the  judgment  were  affirmed :  and  it  would  be 

sU'ange  if  stat  3  Ja.  1.  c.  8.,  the  object  of  which  was  to 

further  the  remedy  against  unjust  writs  of  error,  should 

have  narrowed  it  so  that  the  defendant  in  error  should 

lose  his  costs  of  actually  contesting  the  writ,  and  the 

damages  (also  given  him  by  the  former  statute)  for  his 

delay,  if  it  happened  that  the  plaintiff  in  error  had  not 

put  in  bail.    There  are  no  words  in  the  statute  of  James 

which  imply  an  intention  so  to  interfere  with  the  former 

act.      Then  2  stat.  13  C.  2.  c.  2.  gives  double  costs, 

also  for  the  delaying  of  execution,  without  any  words 

importing  that  the  remedy  is  con6ned  to  cases  where 

the  writ  of  error  absolutely  supersedes  the  execution 

by  reason  of  bail  having  been  given.     By  the  Rules, 

HiL  4  W,  4.  Regida  GeneraleSj  9.  (a),  "  no  writ  of  error 

shall  be  a  supersedeas  of  execution  until  service  of  the 

notice  of  the  allowance  thereof,  containing  a  statement  of 

some  particular  ground  of  error  intended  to  be  argued." 

According  to  the  argument  on  the  other  side,  if  the 

notice  of  allowance  were  at  any  time  found  insufficient, 

the  defendant  in  error  would  be  disentitled  to  costs.    At 

all  events  the  present  defendant  in  error  has  been  de- 

(a)  S  B,  ^  Ad.  XT. 


\ 
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Foiume  IK  layed  for  the  four  days  allowed  by  practice  for  putting 
'       in  bail.     Had  he  proceeded  with  the  execution  before 

NxwLANM     they  elapsed)  it  would  have  been  at  his  peril ;  Lane  ?. 

HoLMu.  Bacchus  {a).  [Tindal  C.  J.  Is  there  any  authority  Sx 
saying  that  the  four  days  are  a  necessary  delay  T]  It 
seems  to  be  so  considered  in  1  Archb.  Pract.  364 
(7th  ed.) ;  where  it  is  said  that,  if  judgment  be  signed 
on  Monday^  the  plaintiff  in  error  shall  have  all  Friioj 
to  put  in  bail ;  and,  in  default  of  his  doing  so,  **  the  de- 
fendant in  error  cannot  sue  out  execution  till  the  Satwr' 
day  J*  [Tindal  C.  J.  He  cannot  safely  do  so:  a  wise 
man  would  not«  But  the  words  of  the  act  roust  be 
looked  to.  CressTvell  J.  In  2  Tidd,  11 55.  (9th  ed.)  it  is 
said  that,  '^  after  the  allowance  of  a  writ  of  error,  if  bail 
be  not  put  in  thereon  in  due  time,  it  will  be  a  nullity; 
though  the  defendant  in  error  has  previously  sued  cot 

execution : "   and v.  Nicholh  (6)   is  cited.]    In 

Gravall  v.  Stimpson  (c)  Eyre  C.  J.  states  the  practice, 
and  says  that  *^  the  party  has  four  days  to  put  in  bail 
after  the  allowance  of  the  writ  of  error."  ICresswellJ, 
He  says  that,  where  a  writ  of  error  has  been  allowed, 
and  judgment  then  signed,  four  days  must  elapse  before 
the  party  signing  can  "  safely  "  sue  out  execution.]  The 
rule  as  to  the  four  days  is  recognised  in  Jaques  v. 
Nixon  {d).  [Alderson  B.  It  is  not  said  that  the  defend- 
ant in  error  may  not  proceed  earlier  at  his  peril.] 

The  Plaintiff^  in  erroTj  in  person,  contra.  There 
was,  in  this  case,  an  *^  execution  had."  [Tindal  C.  J. 
The  execution  against  the  person  was  set  aside  for 
irregularity.]     The   execution   against   the  goods   was 

(a)  2  T,  R,  44.  (6)  2  ChiU.  Rep,  106. 

(c)  1  Bot,  i  P.  478.  (d)  1  T.  R,  279. 
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not ;  and  reputed  property  of  the  defendant  below  was  QM«rfi*<  Benek, 

184S. 
taken  under  it.     IPar/re  B.    Nothing  was  got  under  the !__ 

writ.  Tindal  C.  J.  Proceedings  were  stayed  by  an 
injunction.  '^  Execution  had "  means  obtaining  the 
fruits  of  execution ;  satisfaction  of  the  judgment]  The 
execution  was  voluntarily  withdrawn.  But,  even  if  no 
execution  was  had,  there  was  no  delay  within  the  mean- 
ing of  the  statutes.  It  was  not  the  fault  of  the  plaintiff  in 
error  that  the  alias  fi.  fa.  was  not  returned :  that  omission, 
and  not  the  act  of  the  plaintiff  in  error,  prevented  any 
further  effectual  proceeding  on  the  judgment.  And,  **  if 
a  writ  of  error  be  brought  after  execution,  though  the 
judgment  be  affirmed,  the  defendant  in  error  is  not 
entitled  to  costs  under  the  3  //.  7.  because  that  act 
operates  to  give  costs  only  where  the  execution  is  de- 
layed by  the  writ  of  error:"  1  Htdlock  on  Costs,  286. 
2cf  ed.  Then,  bail  not  being  put  in,  the  writ  of  error,  by 
the  express  terms  of  stat.  6  G.  4.  c,  96.  s.  1 .,  could  not 
stay  or  delay  the  execution  without  special  order  of  the 
Court  or  of  a  judge :  and  no  such  order  appears.  Wright 
V.  Fairfield  {a)  shews  that  2  stat.  IS  C  2.  c.  2.  &  10. 
applies  only  where  the  defendant  in  error  has  been 
really  delayed  in  his  execution.  The  provision  as  to 
interest,  in  stat.  S  &  4  ffl  4.  c.  42.  5.  30.,  agrees  with 
that  view. 

Cur.  adv.  vult. 


Tindal  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  a  rule  obtained  by  the  plaintiff  in  error,  call- 
ing upon  the  defendant  in  error  to  shew  cause  why  the 


(a)  i  B.  i  Ad,  959. 
VOL.  IV.    N.  8.  3  L 
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Master  should  not  review  his  taxation  of  costs  upon 
affirmance  of  judgment  upon  the  writ  of  error.  The  c 
plaint  on  the  part  of  the  defendant  in  error  is,  that 
Master,  in  taxing  the  costs  of  the  plaintiff  below, 
given  him  double  costs  under  2  stat.  IS  C.  2.  r.2.  s. 
on  the  ground  of  delay;  whereas,  as  the  plaintif 
error  contends,  there  has  been  no  delay  of  execution, 
no  costs  were  allowable.  The  defendant  in  error 
the  other  hand,  contends  that,  even  if  no  actual  d 
has  been  occasioned,  yet  the  proper  construction  of 
several  statutes  authorizes  the  Master  to  give  do 
costs  in  all  cases  where  the  judgment  for  the  plai 
below  has  been  affirmed  q/ler  verdict;  but  that,  a 
events,  there  has  been  the  delay  of  four  days  in 
present  case,  which  the  plaintiff  in  error  had  in  ordc 
put  in  and  perfect  bail  in  error. 

The  first  statute  3  H.  7.  c  10.  (and  which  is 
groundwork  of  the  whole  law  as  to  the  costs  in  er 
recites  ^^  that  where  oftentimes  plaintiff  or  demanda 
**  that  have  judgment  to  recover,  be  delayed  ofexecw 
for  that  the  defendant  or  tenant "  "  sueth  a  writ " 
error  to  annul  and  reverse  the  said  judgment,  to 
intent  only  to  delay  execution  of  the  said  judgme 
and  then  proceeds  to  enact  ^*  that  if  any  such  defend 
or  tenant,"  "  sue,  afore  execution  had,  any  writ  of  e 
to  reverse  any  such  judgment,  in  delaying  of  execut 
that  then  if  the  same  judgment  be  affirmed  good  in 
said  writ  of  error,  and  not  erroneous,"  &c.  "  the 
person  or  persons,  against  whom  the  said  writ  of  e 
is  sued,  shall  recover  his  costs  and  damage  for  his  d 
and  wrongful  vexation  in  the  same,  by  discretion  of 
justice  afore  whom  the  said  writ  of  error  is  sued." 

And  we  think  the  legal  construction  of  this  sta 
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is,  that  costs  or  damage  are  given  thereby  in  the  case  <l«««»*«  Bench. 

where  the  plaintiff  who  has  obtained  the  judgment  in [ 

the  Court  below  is  actually  delayed  in  his  execution,  Niwl^nds 
and  not  otherwise;  the  provision,  that  such  costs  and  Holmes. 
damage  shall  be  in  the  discretion  of  the  Court,  imply- 
ing, as  it  appears  to  us,  that  they  may  be  greater  or  less 
according  to  the  actual  delay,  and  consequently  that,  if 
there  be  no  delay,  there  shall  be  no  costs  or  damage. 
And,  although,  if  no  subsequent  statute  had  been  passed 
requiring  bail  in  error,  and  the  question  had  turned 
upon  the  statute  of  H.  7.  alone,  it  might  have  been 
contended  that  in  every  case  where  a  writ  of  error  is 
sued  out  there  must  be  some  delay  of  execution,  yet 
an  important  difference  in  this  respect  is  created  by 
the  statutes  relating  to  bail  in  error,  as  will  hereafter 
appear. 

And,  as  to  2  stat.  IS  C.  2.  c.  2.,  which  recites  the 
Stat.  Sja.  1.  c.  8.  as  the  preamble  to  the  eighth  section, 
and  then  proceeds  in  the  tenth  section  to  give  double 
costs  where  the  judgment  for  the  plaintiff*  below  is 
affirmed  after  verdict,  that  statute  must,  we  think,  be 
considered  as  made  in  pari  materia  with  the  former, 
and  to  be  applicable  to  those  cases  only  where  single 
costs  were  given  by  the  former  statute,  that  is,  to  those 
cases  only  where  there  is  actual  delay. 

Now,  in  order  to  make  a  writ  of  error  a  supersedeas, 
and  consequently  a  delay  of  execution,  ^^  two  things  are 
requisite,"  as  Mr.  Justice  Buller  observes  (in  1  Bos.  4c  P* 
478  (a)  ) ;  there  must  not  only  be  an  allowance  of  the 
writ  of  error,  but  bail  in  error  must  be  put  in  and  per- 
fected.   The  statute  Sja,\.  c,  8.,  which  is  extended  to  all 

(a)  GraoaU^.  Slimpson, 
3  L   2 
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personal  actions  by  stat.  6  G.  4.  c.  96.,  is  express 
the  point,  that  ^  no  execution  shall  be  stayed  or  del 
upon  or  by  any  writ  of  error,  or  supersedeas  t 
upon  "  (without  special  order),  '^  unUss  such  pers 
persons  in  whose  name  or  names  such  writ  of  error 
be  brought,  with  two  sufficient  sureties,''  ^  shall  fin 
fore  such  stay  made,  or  supersedeas  to  be  awarded,** 
into  the  recognizance  by  the  statute  of  Ja.  I.  din 
In  this  case  no  such  recognizance  of  bail  in  erro; 
put  in;  and,  although  the  plaintiff  below  thouj 
prudent  to  wait  for  the  four  days  in  order  to  see 
ther  it  was  put  in  or  not,  yet,  in  the  event  wbicl 
happened,  it  appears  he  might  safely  have  sued  oi 
execution  instanter  after  signing  judgment ;  and  t 
fore,  in  fact,  no  delay  of  execution  took  place. 
We  therefore  think  the  rule  must  be  made  absol 

Rule  abs< 


Tuetday, 
June  6tb. 


Pennell  and  Others,  Assignees  of  Newto 
Bankrupt,  against  Attenbobough. 


A  pawnbroker  TTROVER,  by  the  assignees  of  a  bankrupt,  for  ce 

•dvanced  •  tuni  -^                                -rv  r       i 

eiceeding  \oL,  goods  &c.     Defendant,  as  to  parcel  of  the  gi 

•t  mon  than  ..                   •         r^                   i                  i*i             ■ 

5  per  cent,  in-  P^^d  money  into  Court,  and,  as  to  the  residue,  pie 

pled^ofgoods,  ^^®^  ^^^  plaintiffs  were  not  possessed,  as  assignee 

without  making  manner  &c.     Issue  thereon. 

an  entry  or  de- 
livering a  du-  On  the  trial  before  Lord  Denman  C.  J.,  at  the  . 

plicate  in  com- 

plUncewithttat.  doH  sittings   after   Trinity  term,   1842,   a  verdict 

59  &  40  G%  S* 
c  99.  <.  6. 

Ueld,  that  the  tranurtion  was  legal,  that  section  not  applying  to  advances  of  moi 
1  Of.,  and  the  loan  of  more  than  10/.  at  such  interest  being,  by  stat  2  &  8  Fire, 
not  usurious. 
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found  for  the  plaintifis,  subject  to  the  opinion  of  this  Queen*s  Bench, 
Court  upon  a  special  case.  '__ 

The  case  stated  in  effect  that  Newton,  the  bankrupt, 
at  different  times  before  his  bankruptcy,  the  first  being 
in  April  1841,  having  become  embarrassed  in  circum- 
stances, pledged  with  the  defendant,  who  was  a  pawn- 
broker (a),  watches  and  jewellery,  receiving  on  each 
pledge  advances  of  more  than  10/.,  each  advance  being 
made  at  a  rate  of  interest  higher  than  5  per  cent,  per 
annum.  The  case  stated  that  the  defendant  did  not 
make  entries  in  any  book  upon  any  of  the  dealings 
above  mentioned,  pursuant  to  the  provisions  of  stat. 
39  &  40  G.  S.  c.  99.  s.  6. ;  nor  did  he  make  out  or 
deliver  any  duplicate  or  memorandum  in  writing  in  con- 
formity with  the  enactments  of  that  section,  or  comply 
with  the  requisites  thereof  in  any  other  particular. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
tlier  the  plaintiffs,  as  assignees,  are  entitled  to  recover 
the  goods,  or  any  part  of  them,  so  pledged  as  aforesaid. 

The  case  was  now  argued  (i). 


M.  Chambers  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  recover,  if  the  defendant  has  not  acquired 
any  title  in  the  goods:  and  he  has  acquired  no  title, 
if  he  was  bound  to  enter  the  description  of  the  goods 
in   a   book,   according   to   stat    39  &  40  G.  3.   c.  99. 


(a)  The  case  stated  the  circumsUnces  of  the  pledging  in  great  detail : 
and  a  question  was  made,  whether,  upon  the  facts  stated,  it  appeared  that 
the  defendant  was  acting  as  a  pawnbroker.  But,  as  the  Court,  in  decid- 
ing for  the  defendant,  proceeded,  for  the  purpose  of  the  argument,  on 
the  assumption,  against  him,  that  he  was  so  acting,  it  is  not  thought 
necessary  to  state  the  case  in  this  respect  more  fully.  Nickiston  v.  Trotter 
(3  M.  j-  jr.  130.)  was  referred  to. 

(6)   Before  Lord  Denman  C.  J.,  Patteton^  WUUamt  and  Coleridge  Ji. 

3l  3 
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5.  6. ;  Fergusson  v.  Norman  {a).  But  it  will  be  content 
on  the  other  side,  that  the  statute  applies  only  wt 
as  in  Fergusson  v.  Norman  (a),  the  sum  advanced  on 
pledge  does  not  exceed  10/.  Now  sect.  6,  in  its  te 
is  not  so  limited,  but  applies  to  all  cases  where  the 
advanced  exceeds  Ss.  Stat.  2  (vulgo  1)  Ja.  1.  r.  S 
the  first  statute  relating  to  pawnbrokers,  who  are  t 
called  *^  brokers."  The  mischief  which  the  l^isli 
intended  to  prevent  by  that  statute  was  the  fai 
afibrded  to  thieves  by  pawnbrokers  in  London  &C., 
sold  the  goods  pawned  in  their  shops,  as  being  mi 
overt,  and  thereby  transferred  the  property :  and  sc 
requires  the  broker  to  declare,  on  such  demand  i 
there  stated,  whether  goods  have  come  to  his  posses 
and  how.  This  statute  contains  no  limitation  a 
amount  But  stat.  SO  G.  2.  c.  24.  5.  10.  makes 
visions  as  to  goods  pawned  for  a  sum  not  excec 
10/.  Neither  that,  nor  any  preceding  statute,  em 
a  pawnbroker  to  take  more  than  5  per  cent,  inte 
and,  in  fact,  the  pawnbroker  formerly  reimbursed 
self  by  charging  for  warehouse  room,  in  additic 
the  legal  interest.  Sect.  4  of  the  act  last  noenti 
requires  the  pawnbroker  to  make  a  proper  entry 
book :  but  there  no  limitation  appears  as  to  the  ^ 
of  the  goods  pledged,  or  the  sum  advanced  on 
pledge.  Stat.  24  G.  3.  c.  42.  first  enabled  pawnbrol 
by  sect  1,  to  take  more  than  5  per  cent  interest 
stead  of  charging  warehouse  room  :  the  section  gi^ 
scale  according  to  the  sum  advanced :  but  the  hi{ 
sum  actually  mentioned  is  ^^  seventeen  shillings  and 
pence,  and  not  exceeding  one  pound,"  ^<  and  so  on 


(a)  5  New  Ca,  76. 
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gressively,  and  in  proportion,  for  any  sum  not  exceeding  Queen*s  Bench. 

lft4S 

ten  pounds."     Then  stat  89  &  40  G.  3.  c.  99.  s.  2.  also 

gives  a  scale,  stopping  in  the  same  way  at  10/.     From       Pmnill 

this  it  will  be  argued,  on  behalf  of  the  defendlint,  that,        Attkn- 

aOAOUOH. 

where  more  than  10/.  is  advanced  at  a  time,  the  regu- 
lations of  the  act  do  not  apply.  But  that  is  a  limitation 
only  as  to  the  rate  of  interest.  There  are  many  clauses 
of  the  act  in  which  a  limitation  as  to  the  amount  ad- 
vanced would  be  absurd;  as  sections  10,  11,  12,  IS, 
which  contain  provisions  to  check  the  pawning  of  goods 
not  belonging  to  the  party  who  pawns.  But  sect  14, 
where  a  limitation  in  this  respect  is  intended,  has  the 
limitation  expressly  inserted:  and  it  must  be  inferred 
that  in  sect.  6,  where  such  limitation  is  not  expressed, 
it  was  not  intended.  Sect  SO  provides  that  the  act  shall 
not  apply  where  only  5  per  cent  interest  is  taken  on 
the  advance:  and  therefore,  wherever  more  interest  is 
taken,  the  act  does  apply,  except  as  to  the  provisions 
in  which  an  express  limitation  appears.  The  mischief 
contemplated  in  sect.  6  is  at  least  as  great  where  the 
sum  exceeds  10/.  as  where  it  does  not.  If  the  case  be  not 
within  the  act,  the  transaction  is  illegal  on  the  ground 
of  the  usurious  interest :  for  then  the  defendant  is  no 
longer  protected  by  the  act ;  and  stat  2  &  3  FicL  c.  37. 
is  inapplicable  (by  sect.  3)  to  pawnbrokers.  IPatte' 
son  J.  How  do  you  limit  the  effect  of  sect  30  of  stat. 
39  &  40  G.  3.  c.  99.  ?  ITiat  would  relieve  a  pawn- 
broker, who  took  only  5  per  cent,  from  the  operation 
of  sect.  6,  whatever  was  the  sum  advanced.  Your  argu- 
ment must  be  that  the  defendant  is  within  the  act  be- 
cause he  took  more  than  5  per  cent,  on  a  loan  exceeding 
10/.,  which  is  usurious :  that  is,  that  sect.  6  applies  to 
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usurious  loans  of  sums  above  10/.,  but  not  to  loans  of 
such  sums  at  legal  interest] 

Sir  W.  W,  Folleitj  Solicitor  General,  contra.  The 
real  question  is  as  to  the  effect  of  stat.  2  &  8  Vict.  c.  37. 
If  that  statute  enabled  the  defendant  to  take  more  than 
5  per  cent  interest,  the  transaction  was  l^al.  Now  sect  1 
is  general :  under  it,  money  may  be  lent  at  any  interest, 
whether  on  a  pledge  or  not.  It  is  true  that,  if  the  sum 
lent  do  not  exceed  10/.,  sect  1  does  not  apply :  in  that 
case,  the  question  would  be  whether  the  lender  had 
protected  himself  by  complying  with  the  provisions  of 
Stat.  89  8c  40  G.  8.  c.  99.  But,  if  the  sum  exceed  10/^ 
as  here,  why  is  a  loan  by  a  pawnbroker  illegal  which 
would  be  legal  if  made  by  any  other  person  ?  In  both 
the  statutes  it  seems  to  have  been  understood  that  the 
loans  which  required  regulation  were  those  under  lOLf 
on  which  none  but  a  pawnbroker  would  be  allowed  to 
take  more  than  5  per  cent.,  and  which,  if  made  at  the 
higher  interest,  he  must  make  under  certain  safeguards. 
If  sect.  6  of  stat  39  &  40  G.  3.  c.  99.  applied  to  this  case, 
every  merchant  who  advances  on  a  pledge  of  goods 
more  than  10/.  without  making  the  entry  would  be  act- 
ing illegally,  except  for  the  operation  of  sect.  30,  and, 
if  he  took  more  than  5  per  cent,  he  would  not  be  pro- 
tected even  by  that  section,  in  spite  of  stat.  2  &  3  Vict, 
c.  37.  [Lord  Defiman  C.  J.  Then  you  contend  that 
a  pawnbroker  has  only  to  advance  10/.  l5.  to  escape 
from  the  restrictions  of  stat.  39  &  40  G.  3.  c.  99.] 
That  is  so :  and,  wherever  there  is  a  limitation  as  to 
amount,  the  same  objection,  if  it  be  one,  would  be 
equally  valid.     Formerly,  it  was  an  object  to  keep  the 
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loan  down  to  10/.,  for  the  purpose  of  being  entitled  to  Queen^s  Bench. 

take  higher  interest:  now  the  object  will  be  to  make  the  ' 

loan  greater  than  IO/.9  in  order  to  avoid  the  effect  of  stat. 
89  &  40  G.  8.  c,  99.  The  object  of  sect.  6  appears  to 
have  been  to  protect  the  public  against  the  parties  making 
the  pledge,  because  articles  pledged  for  an  amount  as 
small  as  10/.  were  often  obtained  by  theft.  There  are 
other  clauses  in  that  act  which  shew  that  it  was  meant 
to  be  applied  only  in  cases  of  advances  not  exceed- 
ing 10/.  Thus  sect.  7  requires  that  the  amount  of  the 
^^ profit"  shall  be  indorsed  on  the  duplicate:  that  clearly 
contemplates  an  interest  of  more  than  5  per  cent ;  for 
*^  profit "  is  the  word  used  for  a  higher  interest,  in 
sect  1  of  Stat  24  G.  8.  c.  42.  and  sect  2  of  stat  89  & 
40  G.  3.  c.  99. ;  but  this  could  not  be  taken  if  the  loan 
exceeded  lOL  [^Patteson  J.  It  seems  to  be  argued  that, 
if  more  than  5  per  cent  may  now  be  taken  on  loans 
upon  pledge  exceeding  lOhj  such  loans  are  thereby 
brought  within  stat  89  &  40  G.  8.  c.  99.]  If  so,  sect  1 7 
of  that  statute  would  apply  to  all  loans  on  pledge ;  and 
a  party  advancing  1000/.  on  merchandise  might  sell  the 
goods  at  the  end  of  a  year,  if  the  money  was  not  paid, 
provided  the  sale  were  by  public  auction,  and  con- 
ducted under  the  restrictions  of  that  section.  Sect  20 
subjects  the  party  not  keeping  an  account  of  sales, 
and  paying  over  the  surplus  if  duly  applied  for,  to  a 
penalty  of  10/.  and  treble  the  sum  advanced :  can  this 
be  applicable  to  loans  of  1000/.?  The  loan  is  prima 
facie  legal,  under  stat  2  &  8  Vici.  c.  87.  It  lies  on  the 
plaintiff  to  shew  illegality :  and  the  case  is  the  reverse  of 
that  of  a  loan  not  exceeding  10/.,  where,  as  CoUman  J. 
says  in  Fergusson  v.  Norman  (a),  the  usurious  interest 


(a)  5  New  Ca.  88. 
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shews  a  prim&  facie  illegality.  ^Patiesan  J.  In  Tr^a- 
ning  y.  Attenborough  (a)  it  was  held  that  a  party  colour- 
ably  advancing  only  10/.  at  a  time^  with  the  view  of  pro- 
tecting an  advance  of  20O/.9  could  not  avail  himself  of 
Stat.  89  &  40  G.  8.  c.  99.  It  seems  to  follow  that  an  ad- 
vance of  more  than  10/.  is  not  under  the  restrictions  of 
that  act :  and  then  the  only  question  will  be,  whether 
the  transaction  be  illegal  in  any  other  respect.] 


Chambers  was  heard  in  reply. 

Lord  Denhan  C.  J.  Has  any  case  occurred  in  which 
Stat.  2  &  8  Vict.  c.  87.  has  been  applied  to  loans  not 
made  on  bills  or  notes  ? 

Luskj  amicus  curiae  mentioned  Turqtiand  v.  Most' 
don  (b). 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  the  ensuing  vacation  (June 
29th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trover,  by  assignees  of  a  bank- 
rupt, against  a  pawnbroker,  to  recover  valuable  articles 
pledged  with  the  defendant  by  the  bankrupt  before 
bankruptcy,  in  1841,  on  loans  of  more  than  10/.,  re- 
serving more  than  5  per  cent,  interest,  but  without 
entering  them  in  a  book  in  conformity  with  stat.  89  & 
40  G.  8.  c.  99.  s.  6.  The  plea  was  that  the  plaintiffs  were 
not  possessed.  A  special  case  was  stated  for  the  opinion 
of  this  Court :  but,  though  it  contained  some  other  par- 
ticulars, the  single  fact  above  mentioned  was  alone  suffi- 

(a)  7  Bing,  97. 

(6)  7  M,  4;  W.  504.     See  Bodgkinson  t.  Wt/atl,  ante,  p.  749. 
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cient  to  raise  the  questions  of  law  which  were  argued  Queen*t  Bench. 

before  us,  as  to  the  application  to  that  fact  of  stat.  39  & ' 

40  G.  S.  c.  99.  and  stat.  2  &  S  VicL  c.  37. 

The  former,  usually  called  The  Pawnbrokers'  Act, 
following  stat.  30  G.  2.  c.  24.  and  stat  24  G.  3.  c.  42^ 
allows  pawnbrokers  20  per  cent  interest  on  goods 
pawned.  All  these  acts  prescribe  the  rate  of  interest 
on  certain  loans,  the  scale  not  rising  above  10/.,  as  if  it 
was  uniformly  assumed  that  a  larger  sum  could  never 
be  borrowed  at  one  time,  at  least  of  a  pawnbroker,  on  a 
pledge  of  goods.  Some  other  enactments  may  indeed 
raise  an  argument  that  this  limitation  was  not  intended : 
but  we  think  all  question  on  this  point  is  removed  by 
the  judicial  construction  which  the  act  has  received  from 
Lord  Tenterden  in  Ccwte  v.  Harris  {a\  and  from  the 
Court  of  Common  Pleas  in  Tregoning  v.  Attetiborough  (&). 
Conformably  with  these  decisions,  we  hold  that  the 
Pawnbrokers'  Act  does  not  apply  to  loans  of  more  than 
10/. 

Then,  the  loan  being  such  as  the  usury  laws  declare 
void,  the  question  arises  whether  it  is  protected  by  stat 
2  &  3  Vict.  c.  37.  We  have  fully  considered  that  act, 
with  all  those  that  have  preceded  it;  stat  3  &  4  ^.  4. 
c.  98.  5.  7.,  which  repealed  the  usury  laws  as  affecting 
bills  and  notes  made  payable  at  three  months,  or  which 
had  onlv  three  months  to  run  ;  stat  7  ^.  4.  &  1  Vict, 
c.  80.,  which  extended  the  term  of  three  months  to  twelve. 
The  act  now  under  consideration  extended  these  pro- 
visions to  loans  without  bills  or  notes :  two  later  statutes  (c) 
have  prolonged  its  operation  to  the  1st  of  next  Jantia;^; 
but  they  supply  no  argument  on   this   point      Stat 


(a)  Moody  j-  M.  141.  (Jb)  7  Bmg.  97. 

(c)  3  &  4  VkL  c.  83.  and  4  &  5  Vkl.  c.  54. 
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2  &  S  Vict  c.  37.  was  in  force  at  the  time  of  the  trans- 
actions now  under  our  consideration :  and,  without 
entering  into  a  lengthened  discussion  of  all  that  may  be 
urged  on  either  side  as  to  the  probable  intention  of  the 
legislature,  we  hold  that  the  loans  in  question  are  within 
the  protection  of  that  act,  and  that,  during  its  continu- 
ance, usurious  loans  without  real  security  are  lawfuL 
The  Ck)urt  of  Exchequer  pronounced  the  same  opinion 
in  the  late  case  of  Turquand  v.  Mosedan  (a).  JWt 
entirely  agree,  feeling  the  words  of  the  enactment  too 
strong  to  be  overcome. 

Our  judgment  must  therefore  be  given  for  the  de- 
fendant. 

Judgment  for  defendant 


(a)  1  M.i  W.  504. 
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The  Queen  against  Bingham,  Esquire.  wednttday, 

IN  Michaelmas .  term  lS4flf  a  rule  was  obtained  by  A  rule  nisi  was 
iiir/»r.  »"n.        *•  obtained  for  a 

C  C  JoneSj  on  behalf  or  Samuel  Emsley^  tor  a  man-  mandamus, 
damus  directed  to  the  defendant;  which  rule,  in  Mi-  magUtnite'to* 
chaelmas  term  1842(a),  was  made  absolute  in  the  fol-  ^iSe'a^Mta 

lowJilir  terms.  railway  com- 

°  IMmy  for  com- 

"  Upon  hearing  counsel  on  both  sides,  it  is  ordered  pensationunder 

their  railway 

that  a  writ  of  mandamus  issue,  directed  to  Peregrine  act,  which  rule 

Bingham  Esquire,  one  of  the  police  magistrates  of  the  the  company 

metropolis,  sitting  &c,  **  commanding  him  to  hear  and  absoiuu.    a  * 

determine  the  complaint  of  Samuel  Emdey  upon  a  cer-  ™u^*Xreon. 

tain  summons  heretofore  granted  (£)  by  him  the  said  Afterwards  the 

°  \  '      .f  prosecutor  ap- 

P.  Bingham  to  the  said  S.  £•,  bearincr  date  the  1st  day  pJi^^l'o'tbe 

o  .f    costs  of  his 

oi  July  1841,  whereby  the  said  P.  Bingham  called  upon  sppHcstion  for 

the  mandamus, 

the  directors  of  The  Eastern  Counties  Railxvay  Com-  andofthewri^ 

,     ^         ,  .  ,        ,  ,.  .       but  did  not 

pany  to  appear  before  him,  or  such  other  police  magis-  shew  what  had 
trate  as  might  be  sitting  at  the  said  police  court,  to  the  nMmdamuT 
answer  the  complaint  of  the  said  S.  E.  airainst  the  said  '*»"«f » «>'  »^ 

*  ^  count  for  not 

Ck)mpany  for  taking  possession  of  and  occupying  a  cer-  **^?*  ^  P"^ 
tain  piece  of  land  belonging  to  the  said  &  E.  on  and  further. 

Cobts  re- 

from  the  2dd  day  of  Fehniary  1839  to  the  23d  day  of  fused. 
November  1839,  and  to  have  the  amount  of  compensa- 
tion claimed  from  the  said  Ck)mpany  by  the  said  S.  E. 
in  respect  thereof  settled,  judged  of  and  determined  by 


(a)  November  23d,  after  argument  before  Lord  Denman  C  J.,  WU- 
Hanu  and  Coleridge  Js.,  by  Sir  IK,  W,  FolieU,  Solicitor  General,  and  E, 
James  in  opposition  to  the  rule,  and  Sir  F.  PoUock,  AtUnmey  General,  in 
support  of  it. 

(6)  Under  stats.  6  &  7  1^.4,  c,  cil  and  1  &  2  Vict,  c,  lixii.,  both 
local  and  personal,  public. 
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*  or  to  grant  a  fresh  summons  upon  the  complaint  of  the 


The  QuKKv     g^jj  g^  jg^  ^  anj  fQ|.  the  like  purpose  and  effect;  and  to 
BixaHAx.      proceed  to  hear  and  determine  the  same.** 

In  last  Hilary  term,  C  C  Jones  obtained  a  rule  call- 
ing on  the  Ck)mpan7  to  shew  cause  -why  they  should 
not  pay  to  EmiUy  the  costs  of  and  occasioned  by  the 
application  for  the  mandamus,  and  of  the  writ,  and  of 
the  present  application. 

The  affidavits  in  support  of  the  rule  set  forth  the 
above  facts,  and  added  that  a  mandamus  had  issued  ac- 
cordingly, and  that  the  deponent  was  informed,  and, 
from  the  affidavits  in  opposition  \o  the  rule  for  a 
mandamus  and  from  Mr.  Bingham^s  declarations,  be- 
lieved, that  the  rule  for  the  mandamus  had  been  op- 
posed only  on  behalf  of  the  Company :  and  it  was  sworn 
that  Emsley  had  been  put  to  expence  by  such  opposition. 

E,  James  now  shewed  cause.  It  does  not  appear  what 
has  been  done  on  the  mandamus.  The  magistrate  may 
make  a  return,  or  may  hear  and  discharge  the  claim  as 
unfounded.  Till  the  result  of  the  whole  proceeding  is 
before  the  Court,  there  are  no  means  of  ascertaining 
whether  or  not  the  case  is  a  fit  one  for  costs. 

Sir  F,  Pollock,  Attorney  General,  and  Crouch,  contra. 
The  costs  applied  for  are  those  only  of  obtaining  the 
rule  absolute  for  a  mandamus.  The  Court  has  decided, 
upon  argument,  that  the  mandamus  shall  go :  the  pro- 
ceedings therefore,  in  respect  of  which  costs  are  claimed, 
are  at  an  end ;  and  the  Court  has  full  means  of  exer- 
cising its  discretion.  The  costs  are  merely  incidental 
to  the  rule  which  has  been  made  absolute.    [CoUridge  J. 
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in  which  that  has  been  done  since  stat  1  W^.  4.  r.  21.  _  ' 

seems  to  be  Regina  v.  The  Commissioners  of  the  Naviga-     '^**®  Qukew 

v» 

tion  of  the  Rivers  Thames  and  Isis  (a).  Why  must  the  Bwoham. 
Court  wait  for  the  decision  of  the  magistrate?  [^Cole- 
ridge J.  It  may  appear  that  there  was  no  ground  for 
the  proceeding.]  If  that  had  been  so,  the  mandamus 
would  have  been  refused.  The  question  is,  not  between 
the  applicant  and  the  magistrate,  but  between  the  magis- 
trate  and  the  Ck)mpany. 

Lord  Denman  C.  J.  The  question  comes  to  this : 
whether  what  the  magistrate  may  do  can  affect  our 
decision.  Tthink  it  may.  We  ought  to  know  the  result, 
unless  where  a  reasonable  time  has  elapsed  since  the 
mandamus  issued ;  and,  in  such  a  case,  that  circum- 
stance ought  to  be  distinctly  brought  before  us. 

Patteson  J.  The  affidavit  does  not  tell  us  whether 
the  magistrate  obeyed  the  mandamus,  or  made  a  return. 
It  may  turn  out  that  the  writ  ought  not  to  have  issued. 

Williams  J.  concurred. 

Coleridge  J.  According  to  the  argument  of  the 
Attorney  General,  a  party  who,  afler  obtaining  a  man- 
damus, satisfied  himself  that  it  was  merely  vexatious, 
and  therefore  abstained  from  proceeding,  might  still  have 
his  costs. 

Rule  discharged,  without  costs. 

(a)  Note  (6)  to  Hegina  ▼.   JTie  Select  Vedrymen  of  St.  Margaret,  Lei- 
cester, S  A,  f  E.  901. 
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Eleanor  Frost  against  Daniell. 


In  an  action        JLfARTIN,  in  this  term,  obtained  a  rule  to  shew 

brought  in  J,Va. 

Middlesex,  cause  why  the  testatum  ca«  sa.  in  this  action,  dated 

judgmen"  Afay  ^  ^^^  ^^^J/  '^st,  should  not  be  set  aside,  and  the  defend- 

Juiy  9th,  iS4Q^  *"^  discharged  out  of  the  custody  of  the  sheriff  of  Xlfn/; 

**Vi*^  **"*  *  and  why  the  judgment  roll  should  not  be  amended  by 

testatum  ca.  sa.    .  •'  "^      o  ' 

making  the  entries  of  the  writs  thereon  conformable  to 
the  truth. 

The  affidavits  in  support  of  the  rule  stated  that  the 
venue  in  this  action  was  in  Middlesex^  and  that  judg- 
ment was  signed  on  May  2d,  1842.  Defendant  was 
arrested  in  Kentj  May  12th,  1842,  on  a  testatum  ca.  sa. 


into  Surrey 
(not  baring  ob- 
tained any  ca. 
sa.  in  Middle" 
tex),  but  de- 
fendant could 
not  be  found. 
On  May  10th» 
1843»  plaintiff; 
hearing  that 
defendant  was 

in  ^«i/,  lodged  issued  into  that  county  on  May  11th,  1843.     Search 

a  ca.  sa.  with  "^  *^ 

the  sheriff*  of 
Middlesex, 
which  was 

est  inventus  on    writ  of  CB.  sa.  in  this  actiou  had  been  lodged  with,  and 

the  same  day ; 
and  the  testa- 
tum writ  into 
Surrey  was 
returned  in 
like  manner 
on  May  II th. 
On  May  11th, 
plaintiff*  sued 
out  a  testatum 
writ  into  Kent, 
and  defendant 
was  thereupon 
arrested.      The 
returns  of  non 
est  inventus 
were  filed  on 
May  12th,  and 


being  made  at  the  office  of  the  sheriff  of  Middlesex ^  and 
at  the  proper  office  of  the  Court,  it  was  found  that  no 


returned  by,  the  sheriff,  except  a  ca.  sa.  issued  on  May 
loth,  1843,  and  filed  (as  the  deponent  was  informed), 
with  the  sheriff's  return,  on  May  12th.  The  judgment 
roll  stated  a  capias,  to  have  issued  into  Middlesex  May 
2cl,  and  a  return  to  have  been  made  on  July  9tb, 
1842(a). 


(a)  An  office  copy  of  the  judgment  roll  was  exhibited  with  these 
affidavits. 

After  stating  the  judgment,  it  set  forth :   That  plaintiff*  on  May  3d, 

1842,  came  into  Court  and  prayed  her  Majesty's  writ  of  ca.  sa.  to  be 

the  proceedings   directed  to  the  sheriflT  of  Middlesex,  to  take  the  defendant,  &c.,  and  have 
entered  of  re- 
cord, stating  the 

Middlesex  ca.  sa.  to  have  issued  on  May  2d,  1842,  and  to  have  been  returned  non  est  inventus 
on  Jw/j^Oth,  1842. 

Held,  that  the  arrest  was  irregular  for  want  of  a  Middlesex  ca.  sa.  sued  out  in  proper 
time ;  and  the  Court  set  aside  the  writ  issued  into  Kent,  and  discharged  the  defendant  out 
of  custody. 
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The  affidavits  in  opposition  to  the  rule  stated  the  <2«<«m*«  JSenck. 

\                                                                                               1848. 
facts  substantially  as  follows.     Ck)sts  were  taxed,  May  1^ 

2d,  1842;  and  a  testatum  ca.  sa.  was  issued,  Juli/  9th, 
directed  to  the  sheriff  of  Surrey  ;  but  defendant  could 
not  be  found.  On  itfoy  10th,  1843,  plaintiff,  hearing 
that  defendant  was  in  Kent,  lodged  a  ca.  sa.  with  the 
sheriff  of  Middlesex;  and  on  the  same  day  he  obtained 
the  sheriff's  return  of  non  est  inventus  to  that  writ.  On 
Men/  1 1th,  1843,  he  obtained  a  like  return  from  the  sheriff 
of  Surrty  to  the  testatum  ca.  sa.  of  July  9th,  1 842 :  and  the 
two  writs,  with  the  returns,  were  filed  in  this  Court  on 
May  12th,  1843.  On  May  llth,  1843,  plaintiff  issued  a 
testatum  ca.  sa«  directed  to  the  sheriff  of  Kentj  who  there- 
upon took  defendant  in  execution.  The*attorney  for  the 
plaintiff  now  swore  that  the  original  ca.  sa.  was  properly 
issued  out  of  this  Court  on  May  10th,  1843,  and  that,  on 
such  return  thereto  as  aforesaid,  the  testatum  ca.  sa.  was 
issued  into  Kent  on  May  llth,  as  above  stated.  The 
ca«  sa.  and  the  writs  of  testatum  ca.  sa.,  with  the  returns, 
were  entered  of  record,  and  the  roll  duly  carried  in. 

The  case  was  discussed  before  Williams  J.,  on  sum- 
mons to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody,  and  the  testatum  ca.  sa.  into 
Kent  set  aside.  The  learned  Judge  referred  the  ques- 
tion to  the  full  Court. 


bis  body,  &c.,  immediatelj  after  tbe  execution,  &c. :  award  of  such  writ: 
that  on  Jubf  dth,  1842,  plaintiff  comes  &c.,  and  the  sheriff  returns  non 
est  inventus :  prayer  thereupon  of  another  ca.  sa.  to  the  same  sheriff,  re- 
turnable as  before:  that  on  9th  JtUyy  1842,  plaintiff  comes  &c  ;  and  the 
sheriff  hath  not  sent  &c. :  whereupon  it  is  testified  that  defendant  runs 
up  and  down  &c.  in  Surrey :  prayer,  thereupon,  of  a  testatum  ca.  sa.  to 
the  sheriff  of  Surrey  .*  award  of  such  writ,  returnable  as  before :  10th  Mcof 
1843,  plaintiff  comes  &c.,  and  the  sheriff  of  Surrey  returns  non  est  in- 
ventus :  whereupon  it  is  testified  that  defendant  runs  up  and  down  &c. 
in  I^erU  :  prayer,  thereupon,  May  1 1th,  184S,  of  a  testatum  ca.  sa.  to  the 
sheriff  of  Kent :  award  of  such  writ,  returnable  as  before. 
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PlaU  now  shewed  CMJOse,  llfSluaaJ.  AIljoui 
cecdings  are  oat  of  order,  unless  the  tfiMlnrr  < 
will  patch  them  up.]  The  record  shews  a  Talid 
justifying  the  process  directed  to  the  sheriff  of  £» 
was  not  necessary  that  the  ca.  sa.  and  return  shook 
been  actuaUy  filed  before  fresh  process  issued :  audi 
be  assumed  now  that  the  Court  would  not  have  al 
the  writ  and  return  to  be  entered  oo  the  roll,  onle 
cuments  had  been  produced  justifying  such  entry, 
if  the  testatum  ca.  sa.  issued  into  KaU  was  irrej 
it  is  too  late  to  raise  the  objection.  IPaiUsom  J. 
should  haTe  had  a  Middlesex  ca.  sa.  before  joo  i 
the  testatum  writ  into  Surrey.'}  Any  objection  U 
writ  must  now  be  considered  as  waived.  [T^A/i 
How  could  the  defendant  know  of  it?  The  pi 
sues  it  out  in  My  184S,  and,  as  far  as  we  know, 
it  in  his  pocket  till  May  1845.  PaiUum  J.  You 
now  issued  a  Middlesex  ca.  sa.,  but  to  your  owi 
judice,  because  it  ought  not  to  have  issued  witl 
scire  fiicias.  ffilliams  J.  I  should  not  have  rd 
the  parties  to  the  Court  but  for  a  case  in  the  Ten 
ports  (a)  which  was  cited  at  chambers.]  The  ob} 
is  merely  of  form.  [Patteson  J.  Wliat  yoa  won 
quire  is  to  amend  your  Middlesex  capias,  and  mal 
date  1842  instead  of  1843.] 


Martin^  contra,  was  not  called  upon  to  suppo 
rule,  but  observed,  in  the  course  of  the  above 
ment,  that  the  case  in  the  Term  Reports  {a)  haci 
considered  in  Towers  v.  Newton  (b) ;  and  contende 
the  amendment  suggested  by  Patteson  J.  could  i 


(a)  See  CcmperikwaiU  ▼.  Owen^  3  T.  it  657. ; 
ST.  R.  278. ;  Sham  ▼.  Magweit^  6  T.  R.  450. 
(&)  1  Q.  B.  319L 
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made  in  this  case.     [Lord  Denman  C.  J.    We  will  con-  Queen*$  Bench, 

sider  that  when  the  question  comes  before  us.]     Martin  ' 

also  referred  to  Simpson  v.  Heath  (a).     And  he  urged         ^*®" 
that  the  rule  should  be  made  absolute  for  amending      Danhll. 
the  roll  according  to  the  truth,  as  well  as  on  the  other 
points.     [LfOrd  Denman  C.  J.    It  is  enough  at  present 
to  discharge  the  defendant  out  of  custody,  and  set  aside 
the  testatum  ca«  sa.] 

Per  Curiam  (i). 

Rule  absolute  (without  costs)  for  setting 
aside  the  testatum  ca.  sa.  of  May  11th, 
and  discharging  the  defendant  out  of  cus- 
tody ;  he  undertaking  to  bring  no  action. 

(a)  5U.iW.  631. 

(6)  Lord  Denman  C.  J.,  Paite$on,  WiBiamM  and  Wightman  Js. 


Thomas  Flight  against  Leman.  Friday, 

^  June  9ih. 

CASK     The  second  count  of  the  declaration  alleged  A  declaration 
in  case  alleged 

that  the  defendant  heretofore,  to  wit  1st  January  that  defendant 
18S8,  and  on  divers  &c.  between  that  day  and  22d  A'b-  Milclouiiy  did 
vember  1838,  contriving  and  maliciously  intending  to  insUgatewid'*' 
injure,  harass  and  damnify  plaintiff,  and  to  put  him  to  *^'  "P  ^'  ^^  , 

J        '  ^  I  ^  r  commence  and 

irreat  vexation,  unlawfully  and  maliciously  did  advise,  p"»««utean 

°  ■'  •'  acuon  on  the 

procure,  instigate  and  stir  up  John  Thomas  to  com-  case  against 

plaintiflf,  where- 

mence  and  prosecute  an  action  of  trespass  on  the  case  in  certain  issues 

,  -^  .-r*!*  .  I  were  joined,  as 

m  the  Court  &c.  (Queens  Bench)  against  the  now  to  which  plain- 
plaintiff  together  with  certain  other  persons,  to  wit  one  quiued.  Held, 
Edward  GiU  Flight  and  one  John  Knight;  in  which  ^f'^Son'^.^? 

pearedy  the  de- 
claration not 
shewing  maintenance  (inasmuch  as  the  action  appeared  not  to  hare  been  commenced  when 
defendant  interfered),  and  not  alleging  want  of  reasonable  and  probable  cause  for  the  action. 
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last  mentioned  action  the  now  plaintiff  and  the  said 
E.  6.  Flight  and  J.  Knight  did  appear,  plead  and  de- 
fend the  same,  according  to  the  course  and  practice  of 
the  said  Ck)art :  that,  by  and  through  such  advice,  pro- 
curement, instigation  and  stirring  up,  John  Thomas  did 
in  fact  afterwards,  to  wit  4th  January  1838^  com- 
mence and  prosecute  the  last  mentioned  action,  and  did 
afterwards,  to  wit  13th  February  1838,  according  to  the 
course  and  practice  &c.,  declare  in  the  last  mentioned 
action  against  the  now  plaintiff  and  the  said  other  de- 
fendants therein ;  and  John  Thomas  did,  to  wit  then,  in 
and  by  the  said  declaration,  complain  against  the  now 
plaintiff  and  the  said  other  defendants  in  the  said  last 
mentioned  action,  amongst  other  things,  that,  whereas 
&c.  The  present  declaration  then  set  out  three  counts 
of  a  declaration  In  case  at  the  suit  of  John  Thomas 
against  the  defendant,  £.  G.  Flight  and  J.  Knight  (a) : 
and  that  such  proceedings  were  thereupon  had  &c: 
averment  of  a  trial  at  Nisi  Prius  at  Dorchester^  on 
18th  Jtdy  1838,  and  that  the  defendants  were  then 
and  there  acquitted  of  the  premises  mentioned  to  be 
charged  against  them  by  John  Thomas,  And  there- 
upon afterwards,  to  wit  22d  Nooember  1838,  it  was 
considered,  in  and  by  the  said  Court  &c.,  amongst 
other  things,  that  the  said  John  Thomas  be  in  mercy  for 
his  false  claim  against  the  now  plaintiff  and  the  said 


(a)  Thomas  against  Flight  and  Others,  The  declaration  there,  in  Act, 
contained  counts  besides  those  set  out  in  the  present  declaration.  Sertral 
issues  were  joined ;  on  some  of  which  the  then  plaintiff  succeeded.  Tbe 
then  defendants  brought  error  in  the  Exchequer  Chamber,  on  a  bill  of 
exceptions  to  the  ruling  of  Parke  B.  at  the  trial  at  Dorchester ;  but  tbe 
ruling  was  held  good,  and  the  judgment  of  the  Court  affirmed :  Flight  t. 
Thomas,  11  A,  ff  E.  688.  Tbe  judgment  of  the  Exchequer  Chamber 
was  affirmed  in  Dom,  Proc, ;  Flight  ▼.  Thomas,  8  CI.  (r  Fin.  231. 
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E.  G.  Flight  and  J.  Knighty  defendants  in  the  said  last  Qiueid  Bench. 

mentioned  action  as  aforesaid,  as  to  the  premises  afore-  |__ 

said,  whereof  the  now  plaintiff  and  the  said  E.  G.  Flight       Fughi 

and  c7.  Knight^  defendants  as  aforesaid,  were  acquitted       Likaw. 

in  form  aforesaid;  as  by  the  record  &c.     Whereby, 

and  by  reason  of  the  said  suit,  action  and  false  claim  of 

the  said  John  Thomas  as  to  the  said  premises,  and  of 

such  advice,  procurement,  instigation  and  stirring  up  as 

hereinbefore  mentioned,  the  now  plaintiff  was  not  only 

put  to  great  trouble  and  vexation  in  and  about  the  de- 

fence  of  the  said  action,  so  far  as  the  same  related  to 

the  said  false  claim  so  made  and  prosecuted  by  the  said 

John  Thomas  by  the  advice,  procurement,  &c.  of  the 

now  defendant  as  aforesaid,  and  whereof  the  now  plaintiff 

was  so  acquitted  as  aforesaid,  but  was  also  obliged  to 

pay,  and  did  in  fact  pay,  a  large  &c.,  to  wit  800/.,  in 

and  about  the  defence  of  the  said  action,  so  far  as  the 

same  related  to  the  said  false  claim  so  then  made  by  the 

said  John  Thomas  as  aforesaid,  and   the  costs  thereof 

and  in  relation  thereto. 

The  defendant  pleaded,  in  effect,  that  the  advice 
given  by  him  was  given  in  the  character  of  an  attorney. 

Replication  De  injuria. 

Special  demurrer.    Joinder. 

Sir  W.  W.  Fdletty  Solicitor  General,  for  the  defend- 
ant. The  declaration  discloses  no  cause  of  action.  It 
states  that  the  defendant  advised  Thomas  to  commence 
an  action  against  the  defendant,  and  does  not  aver  that 
such  action  was  without  reasonable  or  probable  cause. 
In  Pechell  v.  Watson  {a)  one  count  in  case  charged  the 

(a)  S  M.4:  W.  691. 
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adTuing  to  commence  an  action  iritboat  reaaonah 
probable  cause;  and  a  second  ooont  chai^ged  the 
holding  and  maintaining  of  an  action  already  i 
menced;  and  both  were  held  good;  but  here  the 
claration  differs  firom  the  first  ooont  in  Peckdl  t.  J 
son  (a)  in  not  averrii^  want  of  reasonable  or  prot 
cause,  and  from  the  second  in  shewing  that  the  m 
was  not  brought  before  the  defendant  gave  his 
vice.  Maintenance  consists,  not  in  advising  the  c 
mencement  of  an  action,  but  in  upholding  an  ac 
already  commenced  In  Co.  Lit.  368  d.  Lord  Coh 
scribes  the  ofience  as  follows.  *^  Maintenance,  m 
tenetdia^  is  derived  of  the  verb  wuauUenere^  and  signii 
in  law  a  taking  in  hand,  bearing  up  or  npholdin 
quarrels  and  sides,  to  the  disturbance  or  hindram 
common  right."  He  then  goes  on  to  explain  two  ! 
of  maintenance,  one  in  pais,  which  is  punishable  < 
by  indictment,  the  other  in  the  courts,  which  is 
now  in  question.  Of  this  he  says :  ^^  The  other  is  ci 
curialisj  because  it  is  done  pendente  placito^  in  the  cc 
of  justice ;  and  this  was  an  offisnce  at  the  common 
and  is  threefold."  The  first  and  third  kinds  are  not 
in  quesdon  :  ^*  the  second  is,  when  one  maintaineth 
one  side,  without  having  any  part  of  the  thing  in  plea 
suit;  and  this  maintenance  is  twofold,  general  main 
ance,  and  special  maintenance."  In  Hawk.  PL  Cr.  1 
ch.  8S.{b)  this  passage  is  referred  to,  and  maintenanc 
the  courts  is  described  as  follows  (sect.  3).  ^*  Secon 
curialiSt  or  in  a  court  of  justice,  where  one  oflBcio 
intermeddles  in  a  suit  depending  in  any  such  C 


I 


r.c  ^!i 


I 


(a)  8  J/.  4f  IT.  691. 


(6)  Vol  II.  p.  S93.  7th  cd. 
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which  no   way  belongs  to   him."      So,   in  Com*  Dig.  Qiteen*t  Bench. 

Maintenance  (A  1.),  the  act  is  explained  to  be  sustain-  ' 

ing  a  party  in  "a  cause  pending  in  suit;"  for  which  Fuoht 
2  Inst.  208.  2 1 2.  is  cited.  To  the  same  effect  is  4  Blackst.  Lm a^. 
Com.  1S4.  It  is  true  that  to  procure  the  commencement 
of  a  suit  without  reasonable  or  probable  cause,  though 
it  be  not  technically  maintenance,  is  in  some  cases  ac- 
tionable: but  one  essential  requisite  to  such  an  action 
is  the  want  of  reasonable  or  probable  cause,  which  is 
not  here  averred.  The  charge  is  analogous  to  that  of  a 
malicious  prosecution.  So  it  ought  to  be  shewn  how 
the  action  terminated :  it  does  not  appear  in  this  case 
that  all  the  issues  are  set  out,  and  what  the  general 
result  was.  It  is  not  even  alleged  that  the  defendant 
was  not  interested  in  the  cause.  (He  was  then  stopped 
by  the  Court.) 

BarstaWi  contra.  The  fallacy  of  the  argument  for 
the  defendant  consists  in  applying  to  all  sorts  of  main- 
tenance a  definition  of  a  particular  kind  of  mainte- 
nance. One  kind  of  maintenance  consists  in  upholding 
suits  already  commenced;  another  in  instigating  the 
commencement  of  suits.  The  two  are  distinguished  in 
2  Inst.  213  {a).  It  is  absurd  to  treat  one  as  an  offence, 
and  not  the  other.  [Coleridge  J.  Suppose  I  know  of  a 
defect  in  your  title  to  land,  and,  even  from  malice  to 
you,  inform  the  legal  owner :  is  that  actionable  ?J  That 
might  be  actionable  or  not  under  the  peculiar  circum- 
stances of  the  case.  As  to  the  objection  that  the  defendant's 
interest  is  not  negatived,  it  was  held,  in  Pechell  v.  Wat'- 

(a)  The  distinction  is  the  same  as  in  Co,  Lit,  368  6.,  cited  in  the 
argument  for  the  defendant. 
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son  {a)f  that  it  lies  on  the  defendant  to  aver  his  interest 
Then,  as  to  the  result  of  the  action,  enough  is  shewn ; 
for  it  appears  that  on  some  issues,  at  all  events,  the 
parties  were  acquitted.  The  existence  of  reasonable  or 
probable  cause  would  be  no  justification  in  a  case  of 
maintenance.  And,  even  if  it  were,  the  averment  of 
such  cause  should  come  from  the  defendant,  on  the 
same  principle  which  requires  him  to  shew  his  interest, 
if  he  has  any. 

Lord  Denman  C.  J.  The  case  of  Pechell  v.  Wai- 
son  (a)  proceeded  on  the  principle  that  to  maintain  an 
action  already  commenced  was  unlawful.  That  is  not 
here  charged ;  and  therefore  the  count  ought  to  shew 
the  ingredients  which  make  the  instigation  to  a  suit 
actionable.  The  plaintiff  has  not  done  this ;  for,  be- 
yond all  doubt,  the  absence  of  reasonable  or  probable 
cause  is  one  such  ingredient,  in  the  absence  of  which 
it  does  not  appear  that  the  plaintiff  has  been  unlawfully 
disturbed. 

Patteson  J.  I  think  this  declaration  is  bad,  for  the 
reason  already  given.  The  case  is  analogous  to  that  of 
a  complaint  of  malicious  prosecution  or  arrest ;  and 
here,  as  there,  the  want  of  reasonable  or  probable  cause 
ought  to  be  alleged.  * 


Williams  J.  The  averments  in  this  declaration 
might  be  sustained  by  proof  that  the  defendant,  not 
being  an  attorney,  had  held  a  conversation  with  Thomas^ 
and  had  said,  ^'  if  your  story  is  correct,  you  might  sue 
Flight"    No  action  could  be  maintained  on  that,  unless 

(a)  B  M.  ^  W,  691. 
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it  further  appeared  that  the  now  defendant  knew  that  (huetCt  Benek^ 
there  was  no  right  to  sue  the  now  plaintiff.  

FuflBV 
T. 

Coleridge  J.  It  is  not  asserted  here  that  the  suit  L>mav. 
maintained  was  without  reasonable  or  probable  cause : 
there  are  only  general  words,  imputing  an  instigation 
and  a  stirring  up.  There  should  be  added  to  these, 
in  strict  analogy  with  actions  for  malicious  prosecution 
or  arrest,  as  my  brother  Patteson  has  pointed  out,  an 
averment  of  want  of  reasonable  or  probable  cause :  and 
without  such  averment  this  declaration  shews  no  right 
of  action. 

Judgment  for  defendant. 


Fisher  against  Walthaac.  Fridajf, 

June  9th« 

ASSUMPSIT.  The  declaration  alleged  that,  whereas,  No  action  can 
be  fnaintaiDed 

before  and  at  the  time  of  the  making  of  the  promise  by  A.  against 

of  defendant  after  mentioned,  defendant  had  been  an  ar-  in  which^J^' 

tided  clerk,  to  wit  to  an  attorney  of  one  of  her  Majesty's  ^^^  ^^  ^ 

superior  Courts  at  Westminster  in  the  county  of  ilfiW-  ^^h^'^i'lno/t 

■^  •^  pass  his  exami- 

dlesexy  and  then  was  desirous  of  being  himself  admitted  "•*"<»"  ■•  ■" 

^  attorney;  inas* 

as,  and  becoming,  an  attorney  of  one  of  the  said  Courts,  much  as  i?.  has 

,  ^       ^  the  power  of 

and  was  then  about  to  undergo  a  certain  examination  as  determining  the 

,./.!.  .  wager  in  his 

to  his  fitness  and  capacity  to  act  as  an  attorney,  to  wit  own  favour, 

by  and  before  the  examiners  for  that  purpose  appointed  demurrer toa 

by  the  rules  of  the  said  superior  Courts  in  such  case  thesuitof -? 

made  and  provided,  which  said  examination  was  about  ■p*"*  ^'  on 

*^  the  wager. 

to  take  place  in  Hilary  term,  1842;  and  a  certain  dis- 
course was  thereupon,  to  wit  1st  January  1842,  had 
between  plaintiff  and  defendant,  touching  the  said  exa- 
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mination  of  defendant;  and  defendant,  on  that  oocas 
alleged  that  he  should  not  so  pass  and  undergo  the  i 
examination  as  to  obtain  the  requisite  certificate  in 
behalf,  to  wit  a  certificate  testifying  the  fitness  and  a 
city  of  defendant  to  act  as  an  attorney,  signed  by  the  m 
part  of  the  examiners  actually  present  at  and  conduc 
his  said  examination ;  which  allegation  plaintiff  then 
nied,  and  affirmed  that  defendant  would  so  pass  &c: 
thereupon  heretofore,  to  wit  &c.,  in  consideration  i 
plaintiff,  at  the  request  of  defendant,  had  then  prom 
defendant  to  provide,  at  his,  plaintiff's,  expense,  a  ( 
tain  large  quantity,  to  wit  eight  bottles,  of  wine,  of  g 
▼alue,  to  wit  of  the  value  of  5s,  for  each  botde,  read; 
be  drunk  and  consumed  by  plaintiff  and  defendant 
their  respective  friends  in  case  defendant  should  no 
pass  &c^  defendant  then  promised  plaintiff  to  prov 
at  his,  defendant's,  expense,  eight  bottles  of  wine  i 
similar  value,  to  wit  &c.,  ready  to  be  drunk  &c. 
before)  in  case  defendant  should  so  pass  &c. :  that 
examination  did  take  place,  to  wit  in  Hilary  term,  \i 
to  wit  on  &C. ;  and  defendant  did  then  so  pass  &c 
which  defendant  then,  to  wit  on  &c.,  had  notice,  and 
then  obtain  and  receive  such  certificate  as  aforest 
nevertheless,  although  a  reasonable  time  for  so  \ 
viding  the  said  eight  botdes  of  wine  had  long  before 
commencement  of  this  suit,  to  wit  on  1st  March  18 
elapsed,  and  although  plaintiff  and  his  friends  n 
then  ready  and  willing  to  drink  and  consume,  toget 
with  defendant  and  his  said  friends,  the  said  wine  s< 
be  by  defendant  provided  as  aforesaid,  of  which 
fendant  then,  to  wit  on  &c.,  had  notice,  and  was  t 
by  plaintiff  requested  to  provide  the  said  wine  as  af< 
said :   the  defendant,  not  regarding  &c.,  did  not 
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would  provide  the  said  eight  bottles  of  wine,  or  any  QueetCs  Bemek. 
part  thereof  &c.  ^^^^ 

Demurrer,  assigning  for  cause  that  the  declaration 
discloses  merely  an  illegal  contract,  and  one  void,  as 
being  in  its  nature  contrary  to  public  policy,  inasmuch 
as  no  man  has  a  right  to  acquire  by  his  own  act  an 
interest  in  interfering  with  the  proceedings  of  the  exa- 
miners appointed  as  in  the  declaration  is  mentioned ; 
and  for  that  the  only  breach  of  promise  mentioned  in 
the  said  declaration  is  a  breach  of  the  said  illegal  con- 
tract, and  is  therefore  no  good  cause  of  action. 

Joinder  in  demurrer. 


Wordsworth  for  the  defendant.  This  is  a  wager  on 
the  event  of  a  proceeding  in  a  court  of  law.  That  such 
is  the  character  of  the  examination,  appears  from  the 
power  given  to  the  Courts  by  stat  2  G.  2.  c.  23.  5.  2.  (a), 
and  Reg*  Gen.  HiL  6  W.  4.  (A).  Now  wagers  on  the 
event  of  proceedings  in  a  court  of  law  are  illegal ;  Evans 
V.  Jones  {c).  Jones  v.  Randall  {d)  either  is  overruled  by 
that  case,  or  is  distinguishable  on  the  ground  that  the 
party  there  meant  merely  to  insure  himself  by  means  of 
the  wager  against  loss.  The  wager  here  was  like- 
wise contrary  to  public  policy,  inasmuch  as  it  held  out 
an  inducement  to  the  plaintiff  to  tamper  with  the  exa- 
miners. Also  the  consideration,  as  laid,  is  technically 
insufficient;  Roscorla  v.  Thomas {e).  And  the  declar- 
ation is  uncertain :  the  kind  of  wine  should  have  been 
specified,  and  the  number  of  friepds,  or,  at  any  rate, 
how  the  friends  were  to  be  appointed;  note  (I)  to  Taylor 


(a)  See  sUt  6  &  7  Vict,  c.  73.  s.  15. 
(c)  S  M.^  W.  77. 
(e)  3  Q.  B.  234. 


(6)  4  A.^  E.  744. 
(d)  1  Cowp  37. 


8M 


Q.a    TRINITY  TERM. 


Voimme  IK 
1848. 

FilHBft 

▼. 

WAUJL41C 


V.  Wells  (a),  Playlet's  Case  (J),  Dale  v.  Pkillipson  (c). 
The  nature  of  the  stake,  a  quantity  of  wine  to  be  oon- 
sumedy  does  not  indeed  make  the  wager  illegal ;  Hussg 
y»  CricktU  {d)» 

Martin,  contra.  Evans  v.  Jones  {e)  is  inapplicable: 
the  result  of  an  attorney's  examination  has  no  ana- 
logy to  the  event  of  a  trial :  and,  even  if  it  had,  Jones 
▼•  Randall  (g)  is  in  favour  of  the  plaintiff:  and  that  case 
was  recognised  in  Gilbert  v.  Sykes  {h\  A  bet  with  aot 
of  the  examiners  would  perhaps  be  void :  but  how  can 
the  Court  assume  the  possibility  that  either  of  tbe 
parties  to  this  bet  could  influence  the  mind  of  an  exa- 
miner ?  Any  wager  might  be  held  illegal  on  such  a 
principle.  In  England  v.  Davidson  (t )  Lord  Denman  C  J. 
said  that  the  Court  should  not  hold  a  contract  to  be 
against  the  policy  of  the  law,  unless  the  grounds  for  so 
deciding  were  very  clear.  Roscorla  v.  Thomas  [k)  is  not 
analogous  to  this  case :  there  the  consideration  was  ex- 
ecuted; here  the  promises  will  be  considered  to  be 
contemporaneous,  as  in  Thornton  v.  Jenyns  (/).  As  to 
the  alleged  uncertainty,  the  objection,  if  good  at  all, 
ought  to  have  been  raised  by  special  demurrer^  as  ap- 
pears from  note  (1)  to  Taylor  v.  Wells  {a\  cited  on  the 
other  side.  Further,  Taylor  v.  Wells  {a)  was  in  tort, 
but  this  action  is  on  contract. 


Wordsworth^  in  reply.    The  rule  applies  more  strictly 
to  actions  of  contract  than  of  trespass :  without  a  fuller 


(a)  2  WtM.  SaufuL  74.  6th  ed. 
(c)  2  Lutw.  1372. 
(tf)  5  M.^  W.  77. 
(A)  16  East,  150. 
(*)  3  Q.  B,  234. 


(6)  5  Rep.  34  b, 
(d)  3  Campb,  168. 
(g)  1  Cowp.  37. 
(0  UA.^E.  856. 
(/)  1  Man.  ^  G.  166. 
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statement  than  this  declaration  contains,  the  contract  is  QyeeiCs  Bemk, 

not  described.     The  cases  are  collected  in  Stephens  on  * 

Pleadings  882.  (5th  ed.).      The  principle,  that  wagers  ^'^"" 

contrary  to  public  policy  are  not  the  subject  of  an  action,  Wawham. 
was  recognised  in  Good  v.  EUioH  (a). 

Lord  Denman  C.  J.  It  is  a  pity  that  our  time  is  to 
be  occupied  in  discussing  questions  of  this  sort  But  I 
think  that  there  is  a  fatal  objection  to  this  contract; 
namely,  that  one  of  the  parties  has  the  event  in  his 
own  hands. 

Patteson,  Wijxiams,  and  Coleridge  Js.  con- 
curred. 

Judgment  for  defendant* 

(a)  3  7.  22.  693. 


The  Queen  against  The  Town  Council  of     J[|JJ^^ 

Lichfield. 


A  RULE  was  obtained,  in  last  Easter  term,  calling  SenMe,  tbtt 
,       t»    *        •  ^*  council  of 

on  the  council  of  the  city  of  Lichfield  to  shew  « borough  may 
cause  why  a  certiorari  should  not  issue  to  remove  into  ^l^^^^n  of 

the  corporation 
for  an  anauh 
upon  the  mayor  in  the  execution  of  his  duty.    But  the  opinion  of  the  council  muit  be  taken 
before  the  prosecution  is  instituted ;  and,  if  this  be  not  done,  they  cannot  afterwards  order 
pajrment  of  the  costs  out  of  the  corporation  funds. 

The  council  of  a  borough,  having  borrowed  money  to  pay  debts  incurred  by  the  cor- 
poration since  the  passing  of  stat.  5  &  6  IF.  4.  c  76.,  (and  not  within  stat.  7  IF.  4.  f- 1  Fief, 
c  78.  «.  28.)  cannot  order  repayment  of  such  loan  out  of  the  borough  fund. 

On  a  motion  for  a  certiorari  to  bring  up  orders  made  for  the  above  purposes,  it  is  no 
answer  that  the  alleged  orders  consist  only  of  resolutions  entered  in  the  corporation  minutes, 
and  which  would  not  of  themselves  be  an  authority  for  payment.  Or  that  they  are  entered 
in  a  book  which  cannot  be  brought  up  without  great  inconvenience,  and  ftom  which  the 
resolutions  could  not  be  separated  without  injuring  other  entries. 
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this  court  [a)  **  a  certain  order  made  by  the  said  cc 
cil,"  on  7th  of  April  1843,  for  payment  of  165/L  9s. 
to  the  late  mayor,  and  ^*  an  order  made  by  the 
council/'  on  the  same  day,  for  payment  of  2002. 
interest  to  Mrs.  Mallett  of  the  said  city. 

The  affidavits  in  support  of  the  rule  stated 
substance  the  following  facts.  In  and  before  11 
the  corporation  of  Uchfield  was  possessed  of  fired 
property  subject  to  the  provbions  of  the  acts  for 
gulating  municipal  corporations.  In  June  1858 
corporation,  with  the  approbation  of  the  Lords  of 
Treasury  (as  directed  by  statute  (&))  sold  part  of  s 
property  for  1068/.  llie  proceeds  (except  100/.)  \ 
paid  to  the  treasurer,  and  part  of  them,  amoun 
to  700/.,  invested  in  exchequer  bills  in  the  treasui 
name.  On  November  9th  1842  the  council  ordered  i 
the  exchequer  bills  should  be  turned  into  money  ;  wl 
was  done  in  Januafy  1843,  and  the  proceeds,  72 
received  by  the  treasurer,  and  placed  by  him  to 
credit  of  the  borough  fund :  and  it  remained  in 
treasurer's  hands  when  this  application  was  made. 

After  the  passing  of  stat.  5  ic  6  fT.  4.  c.  76.,  7^ 
Re/uolei/j  the  then  mayor,  borrowed  200/.  from  Tko 
MaUeiti  one  of  the  then  councillors,  and  gave  his  \. 
missory  note  for  the  amounL  No  bond  or  obligal 
for  the  repayment  was  given  in  the  name  of  the  b 
corporate;  nor  was  the  money  applied  in  discharg 
any  debt  incurred  by  them  before  the  passing  of 
act ;  but  interest  on  the  note  was  paid  from  time  to  t 
by  the  council  out  of  the  borough  fund.  MaUeU  d 
and  left  the  said  Mrs.  Mallett  his  executrix. 


I. 

«i 

I 

•  I 


(a)  Stat  7  fr.  4.  §■  I  VkU  c  78.  t.  44. 

(b)  Ske  W.  4.  c  76.  I.  94 
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In  Octobcf'  J  842  a  court  was  held  at  the  town  hall  Qf^en*t  BemA. 

for  revising  the  burgess  lists :  a  riot  took  place;  and  the  * 

mayor,  Robert  S/iarp^  was  assaulted  in  the  execution  of    ^*  Qoiw 
his  duty.     He  preferred  a  charge  of  riot  and  assault      co^m 
before  the  magistrates  of  the  city  against  James  Burton      LicHnuA. 
and  three  others,  whom  the  magistrates  bound  over  to 
appear  at  the  next  quarter  sessions  for  the  city,  and  there 
answer  an  indictment  on   the  prosecution   of  Robert 
Sharpy  for  riot  and  assault.     At  those  sessions  an  indict- 
ment was  preferred,  by  Sharp,  for  a  riot,  and  for  assault- 
ing Sharp  in  the  execution  of  his  duty  as  mayor,  and 
for  an  assault  on  him  unconnected  with  his  o£Sce.     The 
indictment  was  removed  by  certiorari,  and  tried  before 
a  special  jury  at  the  Stafford  Spring  Assizes,  March  1 848 ; 
and  the  defendants  were  acquitted.     The  court  made 
no  order  as  to  the  prosecutor's  costs. 

At  a  council  held  on  April  7th,  1843,  the  following 
^^  resolutions  or  orders"  were  agreed  upon  by  the  ma- 
jority, and  were  signed  by  the  mayor,  but  not  by  any  of 
the  councillors. 

*^  Friday f  April  7th,  1843.  At  a  meeting  and  com- 
mon hall  of  the  council  of  this  city  this  day  held,*'  &c 
**  It  is  agreed  and  ordered  that  the  sum  of  165L  95.  Id, 
be  paid  out  of  the  borough  fund  to  Mr.  Alderman 
Sharpy  late  mayor  of  this  city,  in  addition  to  any  sums 
already  paid  to  him  on  account  of  the  mayor's  salary; 
the  above  sum  of  165Z.  95.  Id.  being  the  amount  of  the 
bill  of  costs,  now  examined  and  allowed  by  the  council, 
consisting  of  the  charges,  fees  and  disbursements  of 
Messrs.  Spurrier  and  Chaplin^  solicitors,  Birmingham^ 
loss  of  time  and  travelling  allowances  of  prosecutor  and  . 
witnesses,  justices'  clerks'  and  court  fees,  and  expences, 
in  the  prosecution  oi  James  Burton,^*  &c.,  ^^  for  a  riot  and 
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:  assault  oo  the  said  Robert  Sharp  on  tbe  15th  Oc 
lost,  when  in  tbe  execution  of  his  duty  as  mayor  ol 
'  dty  OB  the  revbion  of  the  burgess  lists :  the  iofonn; 
and  complaint  oF  the  said  R.  Sharp  against  the  1 
first  named  defendants  for  tbe  said  allied  ofl 
having  been  beard  and  enquired  mto  on  the  20di 
24th  of  OrfoAfr  last  before  ten  of  the  justioesoftbep 
for  the  said  city,  by  whom  the  said  R.  Sharp  was  b( 
over  to  prosecute,  and  those  defoidants  to  appear 
answer,  at  the  ensuing  sessions  for  the  city  of  Uch 
held  on  the  S6th  Odober  last:  the  said  R.Sharp  ha 
also  preferred  an  indictment  at  such  sessions,  whidi 
found  a  true  bill,  and  was  moved  by  the  defeodi 
,  after  traversuig,  by  certiorari,  to  Sta^brd;  and  tri* 
the  last  assizes,  when  the  defendants  were  acquitted 
"  It  is  agreed  and  ordered  that  the  principal  mo 
and  interest  thereon,  due  from  this  council  to  Mrs.  J 
Irtf  of  this  city,  widow,  and  secured  by  a.  prorois 
note  to  her  late  husband,  be  paid." 

The  councillors  who  dissented  gave  the  treas 
notice  not  to  make  the  payments,  on  the  ground 
they  were  ill^al,  and  that  an  application  would  be  n 
to  this  Court  for  the  purpose  of  quashing  them. 

The  affidavits  (iinher  stated  that  the  majoritj 
council  threatened  to  enforce  the  said  orders  for  j 
ment  of  the  note  &c.,  and  costs  &&,  "  by  and  ou 
the  said  city  or  l>orou^  fund,  and  in  particular 
and  out  of  the  proceeds  of  the  said  exchequer  bi 
That  the  balance  standing  to  the  credit  of  the  boro 
fund  when  (be  orders  were  made  consisted  only  of  i 
which  arose  from  the  rents  and  other  annual  incomi 
property  belonging  to  the  corporation,  and  of  7S5L, 
proceeds  of  the  exchequer  bills.     That,  after  payma 
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the  debts,  expenses,  and  outgoings  now  properly  in-  Queen's  Benth. 

curred  by  the  corporation,  there  would  be  no  surplus  * 

applicable  to  the  payment  of  the  two  sums  mentioned  in 
the  resolutions,  or  for  the  benefit  of  the  inhabitants  &c. 
And  that  the  deponents  believed  that  the  proposed  ap- 
plication of  the  proceeds  of  exchequer  bills  had  not  been 
authorized  by  the  Lords  of  the  Treasury. 

It  was  further  stated  that  an  injunction  had  been  ob- 
tained, restraining  the  Mayor,  aldermen  and  burgesses 
from  ordering  the  treasurer  to  pay,  and  the  treasurer 
from  paying,  the  two  sums  in  question  out  of  any  funds 
or  property  of  the  corporation  till  full  answer,  or  till 
further  order  of  the  Court  of  Chancery. 

The  affidavits  in  opposition  to  the  rule  stated,  among 
other  things,  as  follows. 

That  the  two  resolutions  or  supposed  orders  of  7th 
Apnl  1843  '^are  not  respectively  orders  in  writing  of 
the  council  of  the  borough  oi  Lichfield^  signed  by  three 
or  more  members  of  the  said  council,  and  countersigned 
by  the  town  clerk  of  such  borough,  pursuant  to  the 
fifty-ninth  section  of  the  act "  &c.  {Sii6  W.  4.  c.  76.), 
^^but  that  the  same  were  and  are  resolutions  of  the 
council  of  the  said  borough  entered  in  the  minute  book 
of  the  corporation  of  Lichfield^  kept  pursuant  to  the 
sixty-ninth  section  of  the  said  act,  and  signed  only  by 
the  mayor,  who  presided  at  the  'meeting  of  the  said 
council  held  on  that  day.  That  such  original  resolu- 
tionsT,  so  entered  "  &c,  ^^  and  signed "  &c.,  ^^  are  not 
orders  upon  which  the  treasurer  of  the  said  borough 
would  pay  the  sums  of  money  therein  mentioned,"  "  but 
that  further  orders,  signed  by  three  or  more  of  the 
council  of  the  said  borough,  and  countersigned  by  the 
said  town  clerk,  pursuant  to  the  said  fifty-ninth  section,'' 
^*  would  be  necessary  before  the  said  treasure  would 
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pay  the  said  sums  of  money  ;**  and  that)  upon  payment 
of  the  money  mentioned  in  such  last  mentioned  orders 
so  made  and  countersigned  as  aforesaid)  the  said  trea- 
surer would  keep  such  orders,  together  with  any  receipts 
which  might  be  given  by  the  person  or  pers<His  reliev- 
ing the  said  money,  as  his  authority  and  Touchers  for 
the  payment  of  the  said  money."  And  that  the  desola- 
tions so  entered  and  signed  *^  cannot  be  removed  into 
this  honourable  Court  by  certiorari  or  otherwise  without 
tearing  the  same  out  of  the  said  minute  book,  and  so 
destroying  or  injuring  other  entries  contuoed  in  the  said 
minute  book  relating  to  other  matters,  or  without  re* 
moving  at  the  same  time  the  said  minute  book  iCsd^ 
which  could  not  be  done  without  great  inoouvenience  to 
the  said  corporation  of  Lichfield  and  the  said  council 
and  officers  thereof." 

That  the  said  majority  of  the  council  acted  bond  fide^ 
and,  before  making  the  orders,  ascertained  that  the 
165/.  95.  Id.  was  a  necessary  expense  incurred  on  behali 
of  the  council  for  the  benefit  of  the  inhabitants  in  car- 
rying into  effect  the  above  mentioned  statute  by  pro- 
tecting the  mayor  while  exercising  the  duties  of  his  office^ 
and  prosecuting  persons  who  had  unlawfully  and  riot- 
ously obstructed  him,  &c. ;  and  they  had  also  ascertained 
^^  that  the  said  sum  of  200/.  had  been  borrowed  of  the 
late  Mr.  Mallett  on  behalf  of  the  council  of  the  said 
borough  with  their  assent,  for  the  benefit  of  the  inhabit- 
ants of  the  said  borough,  for  the  purpose  of  paying  certain 
lawful  debts  and  demands  amounting  to  19d/.  155.  9^ 
to  which  the  corporation  were  liable."  A  resolution  of 
council  {April  3d,  1837),  for  borrowing  the  money,  was  set 
forth ;  and  it  was  stated  that  the  debt  due  from  the  corpor- 
ation to  the  treasurer  at  that  time  exceeded  500/.  The 
deponents  also  stated  that xepaymentof  the  200/.  had  been 
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secured  by  a  note  of  the  Mayor,  aldermen  and  bur-  Queen*s  Bench, 

gesses,  fflgned  by  Thomas  Rcfooley  as  the  mayor  (a) ;  and  *___ 

that  the   199Z.  IBs.  9jd.   had   been  expended  (under     The  Qokew 
proper  orders)  in  paying  such  debts  and  demands  as  The 

Council  of 

before  mentioned,  and  the  residue  of  the  200/L  duly  LicarmA. 
carried  to  account*  The  items  in  respect  of  which  the 
payments  were  made  consisted  of  pensions  (granted  by 
the  former  corporation,  amounting  to  \0U\  salaries, 
fees  of  jury  at  court  leet,  bill  of  derk  of  the  peace, 
payment  to  coroner,  repairs  &c  at  the  gaol,  bread  for 
prisoners,  and  expenses  of  a  prosecution ;  all  which  pay- 
ments had  been  agreed  to  and  ordered  by  the  council 
or  the  city  quarter  sessions.  The  resolutions  made  from 
time  to  time  by  the  council  for  pajrment  of  interest  on 
Malletfs  note  appeared,  by  extracts  from  their  minutes, 
to  have  been  concurred  in  by  parties  who  were  now 
promoting  the  application  for  a  certiorari. 

Statements  were  also  made  as  to  the  riot  and  attack 
upon  the  mayor  at  the  revision  court :  and  it  was  de- 
posed that  the  defendants  removed  the  indictment  into 
this  Court,  and  that,  on  the  trial,  no  application  was 
made  for  costs  of  the  prosecution,  because  it  was  con- 
sidered that  the  Court  had  no  power  to  award  such 
costs  on  trial  of  an  indictment  removed  by  certiorari, 
and  for  no  other  reason. 

It  was  also  deposed  that  the  purchase  of  Exchequer 

(a)  The  note,  stamped  with  the  seal  of  the  Major,  aldermen  and  bur- 
gesses, was  as  follows : 

« jf  200.  Lichfield^  1 1th  jiprU,  1837. 

**  On  demand,  we,  the  Mayor,  aldermen  and  burgesses  of  fbe  borough 

of  the  city  and  county  of  Lichfield,  do  promise  to  pay  Mr.  T/umuu  MaUett 

or  order  two  hundred  pounds  with  lawful  interest  for  the  same,  at  the 

late  of  five  pounds  per  centum  per  annum. 

'<  ThomM  Rowley, 
«  Witness,  Charlet  Simpsoru  «  Mayor.*' 

SN  2 
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bills  referred  to  in  the  affidavits  in  support  of  die 
was  not  ordered  by  or  made  with  the  approval  of 
Lords  of  the  Treasury;  that  the  investment  of 
produce  of  any  sale  of  real  property  was  not  o 
one  of  the  terms  and  conditions  of  such  sale  by 
said  Lords  of  the  Treasury ;  and,  further,  that  the 
purchase  of  Exchequer  bills  was  not  intended  tc 
permanent,  but  only  for  a  temporary  purpose.  1 
when  the  resolutions  of  7th  Jpril  1 843  were  made, 
borough  fund  in  the  treasurer's  hands  was  more 
sufficient  to  pay  all  the  debts  and  legal  liabilities  oi 
corporation,  including  the  sums  mentioned  in  thos 
solutions.  And  that  no  borough  rate  bad  been  at 
time  laid  or  levied  in  the  said  borough  under  stat 
6W.4t.c.  16. 

Erie  and  W.  R.  Ccle  now  shewed  cause.  The  c 
for  the  costs  of  prosecution  was  rightly  made.  2b 
V.  The  Town  Council  of  Stamford  (a),    lately  de< 


r«ii^%,         (a)  The  Queen  against  The  Town  Council  of  Stamp 

M.oy  Slsty  lo4S* 

A  town  councii   A,  J,  SmPHKys,  in  TVinity  term,  1 84S»  obtained  a  rule  calling  ( 

ordered  a  pay-     council  of  tbe  boroueb  of  Stanford  to  shew  cause  why  a  certiorari  i 

ment,  from  the  07  ^ 

boroueh  fund,     °^'  issue,  to  remove  into  this  Court  an  order  or  resolution  made 

of  expenses  in-  council,  on  3 1st  2iay  then  last,  for  payment  by  the  treasurer  < 
curred  in  the 

prosecution  of  a  party,  by  two  police  officers  of  the  borough,  for  an  assault  committee 
them  in  the  execution  of  their  duty,  and  also  the  expenses  of  their  defence  to  an  indie 
preferred  against  them  by  him  for  an  assault  on  the  same  occasion.  Held,  that  the  pa 
of  such  expenses  was  not  justified  by  sect.  92  of  stat.  5  &  6  T.  4.  c  76. 

Before  trial  of  the  indictment  against  the  police  officers,  and  of  an  appeal  a 
couTictions  for  the  assaults  upon  them,  the  watch  committee  resolved  that  the  s 
policemen  of  the  borough  should,  so  fur  as  was  authorised  by  law,  be  exonerated  fit 
expenses  incurred  in  the  performance  of  their  duty ;  and  the  committee  recoiximen< 
the  favourable  consideration  of  the  council  a  memorial  of  the  two  policemen  praying 
allowed  the  expense  of  the  proceedings :  whereupon  the  council  resolved  that  the  t 
policemen  should,  so  far  as  is  authorized  by  law,  be  exonerated  from  expenses  incui 
the  performance  of  their  duties.  The  proceedings  were  afterwards  brought  to  an  enc 
the  council  then  made  the  order  first  mentioned.  Held  that  such  order  was  not  justil 
sect  82  of  stat  5  &  6  W,4,  c.  76^  the  resolution  of  the  watch  committee  not  bd 
award  of  expenses  within  the  meaning  of  that  section.  Order  for  payment  quasi 
€artiorarL 
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in  this  Court,  differed  in  its  circumstances  from  the  pre-  Queen's  Bench. 

sent  case.     Rex  v.  Bird  (a),  there  cited,  was  a  proceed-  * 

ing  to  set  aside  an  order  of  sessions  allowing  charges  of     -^^  Qw«« 

The 
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LiCHIULD. 

borough,  out  of  the  borough  fund,  of  1972.  l9s,3d,to  James  Atter,  gen- 
tlenuui,  on  account  of  his  bill  of  costs  for  conducting  certain  prosecutions 
by  FnmcU  Mitchell  and  John  Blades  against  William  Collins  Cook,  and  for 
defending  the  said  Francis  Mitchell  and  John  Blades  upon  an  indictment 
against  them  on  the  prosecution  of  the  said  William  Collins  Cook, 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Blades  and 
MitcheUj  being  two  of  the  policemen  and  constables  of  the  borough,  had 
taken  Cook  into  custody  on  a  charge  of  being  disorderly  and  assaulting 
them.  He  preferred  a  biU  of  indictment  against  them  at  the  Stamford 
sessions.  The  magistrates  convicted  him  of  the  two  assaults  on  Blades 
and  Mitchell  respectively ;  and  he  appealed  to  the  sessions.  The  pro- 
secutor removed  the  indictment  into  this  Court  by  certiorari.  The  ap- 
peab  were  heard  at  the  Stamford  Midsummer  sessions,  1 841,  when  the  ses- 
sions (as  was  explained  by  the  affidavits  in  opposition)  confirmed  the  con- 
viction for  the  assault  upon  Mitchell^  but  quashed  that  for  the  assault 
on  Blades.  The  indictment  was  afterwards  tried  at  the  Lincolnshire  as- 
sizes, when  the  defendants  were  found  guilty :  but  a  rule  nisi  was  obtained 
for  arresting  the  judgment,  and  was  made  absolute  in  Hilary  term, 
1842.  Before  the  Midsummer  sessions,  1841,  Mitchell  and  Blades  pre- 
sented a  memorial  to  the  Watch  Conmiittee,  praying  to-  be  allowed  the 
expenses  which  they  had  incurred,  or  would  incur.  This  was  referred  to 
the  Town  Council,  who,  on  11th  May  1841,  resolved  "that  the  several 
policemen  should,  so  far  as  is  authorized  by  law,  be  protected  and  ex- 
onerated from  all  expenses  necessarily  incurred  by  them  in  the  perform- 
ance of  their  duties.**  Mr.  Atter,  as  attorney,  had  conducted  the  proceed- 
ings on  behalf  of  Mitchell  and  Blades :  and  it  appeared  that  he  was  not 
town  clerk.  On  31st  May  last,  the  town  council  made  the  order  or 
resolution,  mentioned  in  the  rule,  for  payment  of  a  part  of  Atter's  bill. 

From  the  affidavits  in  answer  it  appeared  that  the  Watch  Committee, 
on  27th  April  1841,  on  taking  into  consideration  the  memorial  of  Mitchell 
and  Blades,  resolved  that  the  Committee  "  are  of  opinion  that  the  several 
policemen  appointed  by  the  Committee  for  watching  the  Borough  should, 
so  far  as  is  authorized  by  law,  be  protected  and  exonerated  from  all  ex- 
penses necessarily  incurred  by  them  in  the  performance  of  their  duties ; 
and  they  therefore  unanimously  recommend  the  said  memorial  to  the 
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a  constable  founded,  in  reality,  upon  a  particnlai'ati 
18  G.S.  C.19.  &4.;  and  the  question  was,  prop 
what  were  sums  expended  ^  on  account  a^"  and 


&TOunble  comidentioa  of  the  town  counciL'*  Tlus  being  rvpo 
the  town  councQ,  the  latter  pated  the  vcaolutioB  of  11th  M^ 
and,  befoTO  the  i«K4ulioa  of  SIM  Ma^  184S,  the  tows  conacil  ti 
opinion  of  the  AUmnuBf  General,  who  adfieed  that  tbey  aughft  | 
expemes  propecij  incnired,  if  thej  approved  of  the  coadoct  of  J 
and  iModo^  and  thooghl  their  defanoe 


thi 


SirJ^.  FoUoek,  Attorney  Otneral,  and  Wkktkmtti 
Hie  watdii  cooimittee  were  Jmnfied  in  rccouunniding 
totheappfobatioaofthe  coiukO,  under  aect  89of  itat  5&  G 
JlUrr.Bird(9B,fAltL  599.)  wasnimi 
dpies  admitted  in  Btgmm  ▼•  The  JAyor,  ffc^  of 
▼.  i^ramong  (10^  jr  E,  981,  986!.)  are  ridier  in  i^joar  of 
this  application  of  the  bonrngfa  fund.  Independently  of 
ordermayberapportedandertibegeDerid  wordeof  «ect.99;tbe  a 
being  incmrBd  in  pi'otecting  the  police  offlcen  in  the  ezccntioo  of 
which  ftll  within  the  puipoea  of  the  act»  and  are  fbr  the  benefit 
borough. 


Sir  JF.  Wi  FbOett^  Solicitor  General  (with  whom  was  A.  J.  Stq 
contr^  Even  if  this  expense  be  one  which  the  watch  committee 
authorise  under  sect.  83,  that  section  has  not  been  pursued, 
thorises  the  watch  committee,  ''subject  to  the  approbation  of  the  co 
to  **  award  **  the  sums  there  mentioned.  Here  the  watch  commit; 
awarded  nothing,  but  has  only  recommended  to  the  town  council  t] 
police  officers  in  general  should  be  protected  so  far  as  authoriaed  t 
and  that  the  memorial  of  these  two  should  be  favourably  consi 
(He  was  then  stopped  by  the  Court.) 


Lord  DnncAir  C  J.  The  meaning  of  sect.  82  is  that  tha  watd 
mittee  should  make  the  particular  order,  and  that,  if  it  be  approvei 
the  town  council,  the  sum  specified  in  it  should  be  paid  by  the  tre 
That  is  inapplicable  to  the  fSuts  of  this 


Pattisoiv  J.  Ibe  watch  oomnittee  havo  only  nada  the  gene 
commendation,  antecedently  to  the  triaL  The  proper  course  was 
the  expenses  before  the  watdi  committee.  If  the  committee  had  d 
the  payment  of  such  expemes,  and  the  townoaundl  had  approved  < 
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doing  the  business  ofi''  the  parish,  within  the  terms  of  QueenU  Benck. 

that  act      The  present  case  differs  also  from  Regina  v.  ^ ' 

The  Mayor  Sfc*  cf  BridgewtUer  (a),  where  the  expenses 
were  incurred  in  contesting  rules  for  quo  warranto  in- 
formations against  individual  counciUors»  and  opposing 
a  motion  for  a  criminal  information  against  a  person 
charged  with  misconduct  as  presiding  alderman  at  an 
election.  In  Attorney  General  v.  Tlie  Mayor  of  Nor  • 
mch  {b)  Lord  CoUenham  C.  said :  ^'  Independently  of 
the  provisions  of  this  section "  (6taU  5  &  6  W.^.  c.  76. 
s.  92.),  **  I  apprehend  it  to  be  quite  dear,  according  to 
the.  rule  which  applies  to  all  cases  of  trust,  that  if  neces* 
sary  expenses  are  incurred  in  the  execution  of  a  trust,  or 
in  the  performance  of  the  duties  thrown  on  any  parties, 
and  arising  out  of  the  situation  in  which  they  are  placed, 
such  parties  are  entitled,  without  any  express  provision 
for  that  purpose,  to  make  the  payments,  required  to 
meet  those  expenses,  out  of  the  funds  in  their  hands 
belonging  to  the  trust.  Such  is  the  rule  of  this  Court, 
and  such  also  is  the  rule  at  common  law."  And  he 
dted  Rex  v.  The  Inhabitants  qf  Essex  {c)  and  Rex  v. 
The  Commissioners  of  Sewers /or  the  Tower  Hamleis{d). 
[Lord  Deftman  C  J.  That  doctrine,  if  correct,  might 


directioDy  I  do  not  My  whether  or  not  the  payment  would  be  Justifiable. 
But  here  the  aeetion  hai  not  been  punued. 

WiLLiAif  t  J.  concurred. 

CoLsaiDoiJ.  lagreeaatotheconstmctionof  tectSS:  andiect  92, 
which  hai  also  been  relied  upon,  clearly  contains  no  words  applicable  to 
this  case. 

Rule  absolute. 

(a)  10^  ^  JS.  SSI.     See  JEteginmw.  Paramore,  10  jL  ^  E.  886. 

(6)  2  ^f1/lne  j-  C.  406.  424.  See  I%e  Attorney  General  ▼.  Corporation 
of  Norwich,  1  Xeen,  70a 

(c)4T.R.59U  id)  I  R^jitLUS. 
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afford  good  ground  for  a  resolution  of  the"  oounci 
prosecute  at  the  expense  of  the  borough ;  but  o 
they  to  order  payment  where  they  have  never  empl 
the  persons  conducting  the  prosecution  ?j  The  corp 
tion,  like  a  private  person,  might  take  up  the  pros 
tion  when  already  instituted.  The  want  of  a  prei 
resolution  could  not  be  material.  And  even  su« 
resolution  would  not  have  been  a  valid  retainer  o 
attorney,  according  to  Arnold  v.  The  Mayor  qfPodi 
[Lord  Denman  C.  J.  They  might  have  put  their  sex 
the  resolution.  Coleridge  J.  Is  there  any  evidence  of  s 
tion  by  them  till  the  whole  costs  had  been  incurred 
seems  that  the  prosecution  would  have  been  eqi 
instituted  and  paid  for,  whether  payment  out  of 
borough  fund  had  been  ordered  or  not.]  It  w< 
probably  have  been  dropped  when  the  indictment 
removed  by  certiorari,  if  the  support  of  the  bore 
had  not  been  looked  to.  The  Court,  on  this  motioi 
exercising  a  discretionary  authority,  and  will  act  on 
principle  laid  down  by  Lord  Cottenham  in  jltta 
General  y.  The  Mayor  of  Norwich  (i),  and  by  this  C 
in  the  two  cases  there  cited.  IPatteson  J.  In  Be 
The  Inhabitants  of  Essex  (c)  the  costs  charged  on 
county  were  incurred  by  a  litigation  in  which  the  wl 
county  was  concerned.  In  Rex  v.  The  Inhabitant 
the  West  Hiding  (rf),  where  that  was  not  the  case,  it 
held  that  the  costs  could  not  be  charged  on  the  cot 
rate,  though  the  indictment  had  been  directed  by  tl 
justices.]  At  the  time  when  these  resolutions  pas 
the  borough  fund  was  sufficient  for  the  paymc 
and  the  expenses  paid  were,  within  a  reasonable  < 


(a)  4  Mann,  ff  G.  86a 
(c)  4T.  S.  591. 


(6)  2  Mybu  4[  a  424. 
(d)  1  T.M.317. 
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struction  of  stat  5  &  6  Wi^.  c.  76.  s.  92,,  "  necessarily  Q«<»»'«  ^««c*. 

.          1843. 
incurred  in  carrying  into  effect  the  provisions  of  this  ' 

act.*'  {Patteson  J.  If  the  indictment  had  not  been  re- 
moved, you  would  have  been  entitled  to  costs  under 
sect,  lis.]  The  defendants  removed  it.  Costs  could 
not  be  obtained  at  the  assizes,  in  consequence  of  the 
removal ;  Rex  v.  Richards  (a) ;  and  of  the  acquittal  (&). 
Then,  as  to  the  order  for  payment  of  the  note.  The 
fact  is,  merely,  that,  some  small  debts  being  due  from 
the  corporation,  and  its  funds  not  immediately  acces- 
sible, the  council  borrowed  200/.  for  the  present  pur- 
pose, refunding  it,  by  the'order  in  question,  when  they 
bad  money  in  hand.  The  payments,  in  each  instance, 
were  such  as  in  honesty  ought  to  have  been  made. 
Holdsworth  v.  The  Mayor  Sfc.  of  Dartmouth  (c),  in  prin- 
ciple, bears  out  this  order.  Whether  the  liabilities 
which  the  money  was  borrowed  to  meet  were  incurred 
by  the  old  or  the  new  corporation  is  immaterial ;  with 
respect  to  such  engagements  the  new]  corporation  is 
merely  the  old  continued ;  The  Attomey^General  v. 
Kerr  {d) ;  and  it  must  have  power  to  make  the  neces- 
sary provisions,  by  the  general  capacity  resulting  to  it 
from  stat.  5  &  6  ^.  4.  c.  76.  s.  6.,  as  well  as  by  the 
particular  direction  of  sect.  92.  {Coleridge  J.  Your 
argument  from  sect.  92  requires  that  there  should  be  a 
borough  fund ;  now  it  appears  that  there  was  none  suf- 
ficient for  the  purposes  of  these  orders,  without  taking 
into  it  money  raised  by  sale  of  the  real  property.     The 

(a)  %  B.  ^  C  420.  See  5.  C.  1  Archbold*t  PteCi  Acts,  214.,  Sd  cd.; 
and  Bex  t.  Johruonf  1  Moody's  C.  C,  179.  And  the  autboritiei  collected 
in  Comer's  Practice  qftiie  Croivn  Side  of  the  Court  rfQueerCs  Bench,  p.  156. 
&c. 

(b)  Begina  v.  Hawdon^  II  A.  ff  B,  143. 

(c)  11  .^.  t*  J^.  49a  [d)  8  BiOVQUh  4Sa  429^  430. 


906 


Q.  B.  .TRINITT  TERM, 


Foiume  IK 

1843. 

Tbe  Qdiiit 

The 
Council  of 

LiCHniLB. 


■I 


borough  fimd  ooosistB  only  of  annual  proceeds, 
cannot  make  away  with  the  capital  8tock.3     Wher 
l^islatore  has  intended  that  capital  arising  from 
sliould  not.be  carried  to  the  borough  fond,  express 
▼ision  is  made  to  that  efiect,  as  in  staL  5  &  6  If^  4w 
s.  139.;  and  even  that  has  been  relaxed  by  stat 
7  tV.  4.  e.  104*  s.  S.    \C6leridge  3.    The  treasurer 
not  hold  the  capital  stock  of  the  borough^  but 
under  sect.  92,  rents  and  annual  proceeds.    By  the 
tice  contended  for,  all  the  real  proper^  of  die  bor 
might  be  sold.]     If  the  borough  fund  is  not  now 
cient,  that  does  not  make  the  orders  UlegaL    A  bor 
rate  may  be  made,  if  necessary.    [Coleridge  J.    It  ip 
be  retrospective.    To  avoid  the  unpopularity  of  nu 
a  rate  when  it  ought  to  have  been  made,  prooec 
the  real  property  were  taken  into  the  borough 
Now,  if  a  rate  is  made  to  pay  the  2002.,  the  inhabi 
of  the  borough  will  be  rated  for  expenses  iocurre 
vera!  years  ago.] 

Further,  this  writ  is  prayed  for  to  remove  cc 
orders.  But  none  have  been  made.  Nothing  < 
but  resolutions  entered  in  the  minute  book,  and  v 
could  not  be  removed  without  the  inconvenience 
tioned  in  the  affidavits.  Such  minutes,  made  under 
5  &  6  fF.  4.  c  76.  s.  69.,  are  different  from  orde 
the  council ;  and  the  two  are  mentioned  as  distin 
sut.  7  W.  4.  &  1  Vid.  c  78.  5. 22.  [Lord  Denman 
If  this  be  in  itself  an  order,  you  cannot  say  that  wi 
it  in  a  book  which  cannot  be  brought  up  makes 
difference.] 


F.  V.  Leej  contra,  contended,  as  to  the  proseci 
that  the  mayor  ought,  in  the  first  instance,  to  have 
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suited  the  councii  on  the  expedieDcy  of  undertakinir  it*   Queen*$  Bench. 

and  obtained  from  them  an  order  or  resolution  under  *____ 

the  corporation  seal.  He  referred  to  AUomey^GoAeral 
V.  The  Mayor  of  Norwich  (a),  Regina  v.  The  Mayor  Sfc, 
of  Leeds  (i),  Regina  v.  The  Council  of  Stamford  (c)  and 
Rex  ▼.  Bird{d).  He  also  objected  that  ft  municipal 
corporation  could  not  bind  itself  by  the  note  here  de- 
scribed ;  citing  Slark  ▼•  Highgate  Archvxof  Company  {e) 
knd  Broughton  ▼.  The  Manchester  Water  Works  Corn^ 
jflny  (g).     (He  was  then  stopped  by  the  Courts) 


Lord  Denmam  C.  J»  Without  saying  that  it  is  not 
quite  proper  that  a  corporation  should  incur  expense  to 
protect  its  officers  in  the  performance  of  any  necessary 
duty,  I  am  of  opinion  that  the  objection  to  the  first 
order  in  this  case  must  prevail,  namely,  that  the  council 
of  the  borough  did  not  previously  authorize  such  ex- 
penditure. It  was  their  duty  to  consider  in  the  first 
instance  whether  the  prosecution  was  a  proper  one  to 
be  undertaken  at  the  expense  of  the  corporation.  Such 
an  enquiry  is  very  easy  and  simple;  and  there  is  no 
injustice  in- exacting  it.  Had  they  voted  at  first  that  the 
corporation  would  be  at  the  expense  of  prosecuting,  the 
present  difficulty  would  not  have  arisen.  As  to  the 
200/.,  it  appears  to  me  no  justification  that  the  council 
borrowed  tliis  money  to  pay  other  debts. '  They  should 
have  waited  till  funds  came  in,  or  raised  them  in  the 
regular  manner.  Stat.  7  J^.  4.  &  1  Vict.  c.  78.  s.  28. 
expressly  sanctions  the  borrowing  of  money  to  pay 


(a)  S  liytne  ^  C  40S. 
(c)  AnUy .  p.  600.  note  (a), 
(tf)  5  Taunt,  792. 


(6)  Ant^  pw  796. 
(d)  S  J9.  ^  ilUL  5S2. 
{jf)ZB.^  Aid,  1. 
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debts  contracted  by  the  corporation  before  the  passing 
of  Stat  5  &  6  ^.  4.  c.  76.,  and  shews  that  the  borrowing 
of  money  for  other  purposes  is  not  sanctioned  by  the 
legislature. 

Pattesom  J.  Stat  SScS  JV.^.c.  76.  s.  92.  authorizes 
payment  of  expenses  *^  necessarily  incurred : "  but  the 
town  council  are  to  determine  what  are  necessary ;  and, 
if  that  question  is  not  put  to  them  before  the  expenses 
are  incurred,  they  cannot  afterwards  decide  upon  re- 
paying them.  As  to  the  200/.,  if  the  borrowing  of  that 
sum  was  lawful,  stat  7  J^.  4.  &  1  Vid.  c,  78.  s.  28.  must 
be  deemed  unnecessary.  That  clause  was  introduced 
for  the  particular  purpose  of  enabling  new  corporations 
to  borrow  money  for  the  purpose  of  paying  debts  of 
the  body  corporate  contracted  before  the  act  of  5  &  6 
W.  4.  passed.  Here  the  borrowing  was  not  for  such 
a  purpose,  and  therefore  is  not  within  the  statutes. 
Whether  there  be  any  remedy  fdr  the  lender  I  do  not 
now  enquire :  there  is  none  upon  the  note,  because  this 
is  not  a  trading  corporation. 


Williams  J.  As  to  the  200/.,  the  language  of  stat 
5  &  6  jr.  4.  f.  76.,  expressly  authorizing  other  modes 
of  raising  money,  and  not  loans,  is  strongly  against  the 
order.  If  there  existed  a  power  of  raising  money  to 
any  extent  for  the  purposes  to  which  this  sum  was  ap- 
plied, it  might  be  carried  on  to  an  entire  dilapidation  of 
the  available  property  of  the  borough.  I  think  this  pro- 
ceeding was  not  within  the  spirit  or  principle  of  the  act 
As  to  the  expenses  of  prosecution,  the  incurring  of  these 
was  a  matter  concerning  the  whole  corporation,  and  on 
which  the  council  should  have  been  consulted  before 
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the  step  was  taken ;  though,  if  the  first  magistrate  is   Queen'i  Benek. 

assaulted  in  the  execution  of  his  duty,  it  may  be  abun-    * 

dantly  necessary  that  the  corporation  should  prosecute.       '^^  Queem 

The 
Council  of 

Coleridge  J.     It  may,  no  doubt,  be  very  necessary      Lichmild. 
that  the  corporation  should  prosecute,  in  a  case  of  this 
kind,  for  the  protection  of  its  chief  magistrate.     But 
nothing  could  be  more  irregular  than  the  proceeding 
adopted  here.     When  this  prosecution  was  undertaken, 
the  borough  fund  was  insolvent     An  assault  and  riot 
are  committed,  and  a  charge  made :  the  mayor  does  not 
consult  the  council  as  to  the  proceedings  that  shall  be 
adopted :  the  magistrates  direct  a  prosecution :  parties 
are  bound  over  to  the  sessions :  the  case  is  removed  by  . 
certiorari  and  tried  by  a  special  jury,  and  a  verdict  of 
Not  guilty  found.     Then  an  order  is  made,  to  charge 
the  expenses  on  the  corporation.     But,  if  application 
had  been  made  to  the  council  at  first,  they  would  per- 
haps have  said :  *^  In  the  present  state  of  the  borough 
fund  we  will  consider  whether  or  not  a  borough  rate 
ought  to  be  made : "  and  they  might  have  been  of  opi-    • 
nion  that  it  ought  not    At  all  events  they  had  no  oppor* 
tunity  of  deciding.     In  the  mean  time,  real  property  of 
the   borough  having  been  sold,  the  proceeds,  which 
ought  not  to  have  gone  to  the  borough  fund,  have  been 
taken  into  it;  and  then,  from  that  miscalled  borough 
fund,  it  is  proposed  to  pay  the  ^costs  of  the  prosecution. 
As  to  the  200/.,  the  practice  contended  for  would  lead 
to  the  grossest  misapplications.     There  were,  in  this 
case,  salaries,  pensions  and  other  demands  to  be  paid 
out  of  the  borough  fund :  but  there  was  no  borough 
fimd  to  meet  the  payments.     Then,  instead  of  making 
a  rate)  they  borrow  money  to  avoid  that  coursci  and 
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afterwards  seek  to  pay  the  debt  oat  of  the  capital  si 
of  the  corporatioD. 

Ruleabsol 

The  orders  were  afterwards  brought  up  (a), 
quashed  without  opposition. 


(a)  The  return  (lubsciibed  bj  the  mayor  and  seeled  with  the 
mon  seel)  was  as  foUows.  **  On  the  7th  day  of  April*  &c^  *<  a  mc 
ortbeooundlofthedtyof  JUfil^  w»  duly  beU  accordiag  to  the 
&c  5  &  6  IT.  4.  c.  76.t  **  at  which  the  following  oidars  wen  wm^ 
were  then  duly  entered  in  the  minute  book  of  the  proceedings  of  tb 
council  pursuant  to  the  said  act»  that  is  to  say**— -The  orders  were 
aet  out»  and  tha  return  added^  **  Which  are  the  ordnm  mcnCioiicd  i 
writ  hereunto  annexed.**        i 


SatwUuff 
JtmelCHh. 


Queen 


Under  stat.        TTNTHANK  obtained  a  rule,  in  last  Easter  term, 

4&5>r.  4.         C/  ... 

c.  76.,  after  a  mandamus,  commanding  the  justices  of  Lancax 

the  service  of  .  i  i  i  i      r  i         t. 

a  suspended  to  enter  contmuauces  and  hear  the  appeal  of  the  chu 

movaUthe  wardens  and  overseers  of  the  parish  o(  HolyooeL 

?he*removal"^^  Flintshire^  against  an  order  removing  Margaret  1 

takes  place  ^^^  j  jjg^  children  from  the  township  of  Warringt(m 

need  not  appeal  *'  ^ 

Lancasliire^  to  Hoh/well. 

From  the  affidavits  on  which  the  rule  was  obta 


to  a  sessions 
commencing 
before  the  ex- 
piration of  the 
twenty  one 


it  appeared  that  the  parish  officers  of  HolymeU  were 
sect!  79,*  musf  the  14th  October  1842,  served  with  the  order  of  rem< 
the^tual**re-  *"^^  ^^  order  of  suspension  indorsed  with  notic 
Edition  "of  the  chargeability,  and  the  examinations.  On  21st  Ncfoet. 
^^w^^  ^'■y*  notices  of  appeal,  and  of  the  grounds,  were  serve 
by  sect  81,        the  parish  officers  of  Warrington.    The  actual  ren 

elapse,  after 

notice  of 

grounds  of  appeal,  before  the  sessions  at  which  the  appeal  is  to  be  tried. 
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to<^  place  on  9th  December.    At  the  Lancashire  Quarter  QuietCt  Bench. 

184S 
Sessions,   held   at  Kirkdale   on    19th  January   1843,. [___ 

counsel  applied,  on  behalf  of  the  appellants,  to  enter     '^^  Qo«ik 

and  prosecute  the  appeal:  but  the  sessions  refused  to  The  ju«tices of 

'^  LAMCAlKlilX. 


•  •  . 


entertam  it. 

From  the  affidavits  in  answer  it  appeared  that  the 
Quarter  Sessions  for  Lancashire^  at  which  is  transacted 
the  business  of  the  hundred  of  West  Derby^  wherein  the 
township  of  Warrington  is  situate^  commenced  by  ad- 
journment at  Kirkdale  (m  Sd  N&vember  1842;  that  no 
notice  of  appeal  was  given  tor  those  sessions,  and  no 
application  then  made  to  enter  and  respite.  On  the 
last  day  of  those  sessions  (5th  J^aoewber\  the  township 
of  Warrington  moved  for  and  obtained  a  confirmation  of 
the  order  (a).  •  - 

Cowling  now  shewed  cause.  The  appeal  cyight  to 
have  been  to  the  Nooember  sessions,  those  being  ^<  the 
next  general  or  quarter  sessions,"  under  stat.  17  G.  2. 
c.  38.  5.  4. ;  and  the  practice  in  this  respect  is  ilot 
altered  by  stat.  4  &  5  W.4.  c.  76. ;  Rex  v.  the  Justices  of 
Stfffblk  (b).  It  is  true  that  this  means  the  next  prae* 
ticable  quarter  sessions;  if  there  had  not  been  time 
for  notice,  it  would  not  have  been  necessary  to  appeal 
to  the  Nooember  sessions :  and  indeed,  if  there  was  . 
not  time  to  enter  so  as  to  try,  it  was  not  necessary 
to  enter  for  the  mere  purpose  of  respiting  and  trying  at 
the  subsequent  sessions;  Rex  v.  The  Justices  of  Deoon{c). 
What  is  the  practice  of  the  Lancashire  sessions  as  to 
notice  does  not  appear:  but  there  was  time  in  this 

(a)  See  the  remarks  of  Coleridge  J.  in  Regina  t.  The  Justice  cf  the 
West  Biding,  5  Q.  B,  June  17th,  1843. 
(6)  4  j.f  E,  319.  (c)  8  B,4:  a  640. 
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Vbhime  IK  case  for  the  fourteen  days'  noUce  of  glands  of  ap* 

I     SK  A|  ^C  4g 

*  peal,  required  by  sect.  81  of  staU  4  &  5  ^.  4.  c  76.; 


rhe  QuEXN     f^j.  ^jjg  order  of  removal  and  suspension  were  served 
The  Justices  of  together  on  14.th  October^  from  which  to  3d  November 

there  were  nineteen  days,  reckoning  exclusively.  In 
Rex  V.  The  Justices  of  Cornwall  (a)  PaUeson  J.  asked: 
^^  Is  there  any  case  in  which  it  has  been  held  that 
parties  were  not  bound  to  appeal,  when,  by  the  practice 
of  the  sessions,  there  was  time  enough  for  giving  notice  ?** 
It  is  true  that  there  had  been  no  actual  removal  before 
the  November  sessions,  and  that,  in  general,  a  parish 
may  treat  the  actual  removal  as  the  grievance,  and  com- 
pute the  time  from  thence  {b) :  but  that  is  inapplicaUe 
when  the  order  is  suspended,  for,  in  that  case^  by 
Stat  49  G.  S.  c.  124.  5.  2.,  <<  the  time  of  appealing 
against  such  order  shall  be  computed  according  to  the 
rules  which  govern  other  like  cases  from  the  time  of 
serving  such  order,  and  not  from  the  time  of  making 
^  such  removal  under  and  bv  virtue  of  the  same.**  The 
subsequent  removal  in  December  did  not  give  a  new 
period  of  appeal ;  Rex  v.  Penkridge  (c).  The  rule  in 
such  a  case  is  that  which  was  laid  down  in  the  case  of 
an  appeal  against  a  conviction  under  stat.  24  G.  3. 
c.  31.,  that  the  sessions  appealed  to  must  be  those  next 
after  the  conviction,  not  those  next  after  the  execution ; 
Proser  v.  Hide  (d). 

Unikanky  contra.    It  is  true  that  the  time  must  be 
reckoned  from  the  service  of  the  suspended  order.    But, 

(a)  6  A.^E,  894.  898. 

(6)  See  Rex  v.  The  Justices  af  ComwaU,  6  A,  ^  E.  894.,  and  note  (a) 
at  p.  898.  \  Rex  \,  The  Justices  of  Salop,  6  DowL  P.  C.  28.  S4. 
(c)  3  -B.  ^  Ad.  538.  (d)  1  T.  R.  414. 
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by  Stat.  4  &  5  fK  4<.  c.  76.  s.  79.,  the  paupers  could  not   Queen's  Bench. 

184S. 
be  removed  before  the  expiration  of  the  twenty  one  days  * 

from  the  service  of  the  order  of  removal  and  notice  of   ^^  Qu««j« 

T. 

charc[eability.  The  object  of  this  enactment  was  to  give  The  JusticM  of 
the  parish  to  which  the  removal  takes  place  twenty  one 
days  to  examine  into  the  facts,  and  decide  upon  the 
propriety  of  appealing.  By  sect.  81,  a  notice  of  the 
grounds  of  appeal  must  be  given  fourteen  days  before 
the  sessions  at  which  the  appeal  is  tried.  This  allows 
thirty  five  days  in  all,  which  must  elapse  before  the  next 
practicable  sessions  from  the  service.  But,  even  if  only 
twenty  one  days  must  elapse,  there  are,  in  this  case, 
from  14fth  October  to  3rd  Novembei',  only  twenty  days. 
The  appellants,  therefore,  were  not  bound  to  go  to  the 
November  sessions  (a). 

Lord  Denman  C.  J.  The  parish  to  which  a  pauper 
is  removed  has,  by  sect  79  of  stat.  4  &  5  W^.  4.  c.  76., 
twenty  one  days  allowed,  to  enable  the  parish  officers 
to  consider  whether  there  shall  be  an  appeal.  If  they 
appeal,  they  must,  by  sect.  81,  give  fourteen  days'  notice 
of  the  grounds  of  appeal.  If  we  held  that  they  were 
bound  to  appeal  at  a  sessions  commencing  before  the 

(a)  It  vrai  also  argued  that,  the  Kirkdak  sessions  of  November  3d 
having  been  only  an  adjourned  sessions,  and  the  sessions  having  pro-  ^ 

periy,  by  stat.  II  G.  4.  ^  1  W,  4.  c.  70.  s,  S5.,  commenced  in  the  first 
week  afler  11th  October  (which,  in  1842,  fell  on  Tuetday),  the  latest 
day  on  which  the  commencement  of  the  sessions  could  have  taken 
place  was  Saturday^  t22d  Ocicber  1842;  and  that,  consequently,  there 
were  but  eight  days  fitnn  the  service  of  the  order  to  the  Michaelnuis 
sessions,  the  adjournment  being  only  a  continuation  of  the  sessions.  The 
Court  gave  no  opinion  on  this  point.  Reference  was  made  to  Bex  v. 
The  Justices  of  Surrey,  \  M,  jc  S.  479. ;  Bex  v.  The  Justices  of  Sussex, 
1TB,  107. ;  and  the  interpreUtion  clause,  sect.  109,  of  sUt  4  &  5  fr.  4. 
c.  176. 

VOL.  IV.   N.  B.  So 
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Feiame  IV.     expiration  of  both  these  periods,  we  should,  in  c 
take  from  them  the  privilege  of  the  period  of  ti 


Hm  Quna     one  days,  duriog  which  they  are  to  make  propei 

n*  JotticM  «f  qairiea  and  ascertain  thar  ridits.     Bnt,  herc^  eve 

twen^  one  days  had  not  expired  before  the  sessio 

which  it  b  said  they  onght  to  have  ^ipealed.    The 

most  be  absolote. 

PlTTESOH,    WlUIAMB,    aod     CoLBBtDOB    Js. 

cnrred. 

BtdeabK 


^!^^  Eeffel,  Clerk,  against  Shilsoh  and  Aaotlu 

Wbn.  pro-  ILfONTAGUE  SMITH  moved  for  a  rule  to  i 

cccdlngi  in  a  .ItJ. 

cuae  m  caose  why  Uie  after  mentioned  order  of  Coierid^ 

Mnt,  on  pa;,  in  this  canse  shoold  not  be  rescinded. 

menl  of  debt'  —^                                  .     ■,  ,  • 

■nd  coMi,  and  ^loe  actioo   W8S   mdebitatus   assampsit,  to   rec 

coTo^d^  4j.  4d!.  as  a  fee  payable  to  the  plunlifi^  refpstrar  of 

^1^"*^^  diocese  of  Exeter,    by  the  defendaots  on  their  b 

ibe  Muter,  sworn  in  as  churchwardens  of  the  parish  of  Wit^l 

niukr  the  .Zh-  ^ 

rtttioru  to  Tax-  Devott,  at  the  bishop's  visitation.     The  particnlar  oi 

ingOffian, 

X^.  Cm.  HiL  mand  claimed  <mly  the  4f.  4(2.     After  the  declan 

tti  oo  tfw  Tc-  was  delivered,  but  before  plea  pleaded,  the  defend 

'  HMNigh'^a'  t'X'^  °^^  ^  summons  to  shew  cause  why,  on  paymen 

rt^tiorrf*  **""'  '""»  ""^  coaXA,  to  be  taxed,  proceedings  sb 

1I17  ud  Qot  \^  staved.     The  plaintiff  consented ;  and  an  o: 

Uiica(«i  J                            c 


flight  to  was  drawn  up  accordiiiaiy<    The  phuntiff's  1 

m%  of  office), 

which  the  hb  affidavit  on  which  the  present  motion  was  m 

pUintiS' would  ,    ,  ,  .  ■  ,    ,  , 

ined  at  Stated  that,  as  the  action,  tbougb  brought  to  recov 


tbeawimif 
the  defnidanc 
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▼ery  small  sum,  was  in  the  nature  of  a  special  actiony  he  QueenU  Bench. 

184S 
made  out  the  costs  for  taxation  on  the  higher  scale,  * 


T, 


and  they  were  allowed  accordingly  by  the  Master,  after 
conference  with  two  of  the  other  Masters  of  this  Court       Sauaoir. 
The  defendants  afterwards  obtained  an  order  of  Cole' 

4 

ridge  J.  for  a  review  of  the  taxation ;  which  order  it 
was  now  proposed  to  rescind.  The  plaintiff's  agent 
deposed  that  his  client  had  intended,  if  the  defendants 
had  not  abandoned  their  defence,  to  try  the  causre  at  the 
assizes  and  not  before  the  sheriff;  that  counsel  had  been 
retained  for  that  purpose;  and  that  the  question  to  be 
tried  involved,  as  the  deponent  was  advised  and  be- 
lieved, difficult  and  important  questions  of  law,  the 
plaintiff's  right  to  the  fee  having  been  disputed  by  the 
defendants. 

M.  Smith  now  contended  that,  where  a  cause  termi- 
nates  without  gomg  to  trial,  the  Master  must  exercise 
the  same  discretion  as  a  judge  would  exercise  at  nisi 
prius.  The  Directions  to  talcing  officers  (a)  state  that, 
^  where  the  sum  recovered,  or  paid  into  Court  and  ac- 
cepted by  the  plaintiff  in  satb&ction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall 
not  exceed  20/.  without  costs,"  the  plaintiff's  costs  shall 
be  taxed  on  the  reduced  scale  annexed.  <*  Provided  that 
in  case  of  trial  before  a  judge  of  one  of  the  superior 
courts,  or  judge  of  assise,  if  the  judge  shall  certify  on  the 
postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  sheriff"  &c.,  *<  the  costs  shall  be  taxed  on 
the  usual  scale."  Here  the  plaintiff  could  not  have  his 
costs  under  the  proviso,  and  the  Masters  think  they  have 

(a)  Reg,  Gen.  HiL  4  V.  4.,  5  B.  i  A<L  zii. 

So  2 
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KlFPJKL 

'Shilsoit. 


a  discretionary  power,  though  the  language  used  in  the 
Court  of  Exchequer  in  WaUeti  v.  Smith  (a)  certainly  seems 
unfavourable  to  it.  [Coleridge  J.  You  have  to  argue 
that  this  case  is  not  within  the  principal  branch  of  the 
rule.  In  a  case  tried  before  the  sheriff,  he  could  not 
give  costs  on  the  higher  scale.]  There  the  judge  who 
sent  the  cause  to  trial  would  have  exercised  a  discretioB. 
Parke  B.,  in  Wallen  v.  Smith  {b\  suggests  that,  where 
the  cause  is  referred  to  arbitration,  power  n)ay  be  given, 
by  a  clause  in  the  order  of  reference,  to  certify  for  costs 
on  the  higher  scale.  Here  no  such  expedient  could  be 
used.  Unless  the  M&ster  can  regulate  the  costs,  there  is 
no  remedy.  [Lord  Denman^Ci.  The  case  which 
you  say  requires  such  a  remedy  is  the  very  case  de- 
scribed in  the  first  part  of  the  rule.  I  do  not  see  boir 
we  can  interfere.] 


Per  Curiam  (i). 


Rule  refused  [c\ 


(a)  Si/.iJ  W,  159. 

(6)  Lord  Denman  C.  J.,  PaUeson,  WilUanu  and  CoUridge  Jt, 

(c)  J%e  Directions  to  Taxing  Officers  are  amended  by  a  rule  of  Tnu 

T.,  7  Vict,  (post,  and  see  13  M,  j*  fT.  1.},  but  not  with  refer«n€e  to  the 

point  above  stated. 
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Abmytaqe  against  Haley.  j^^lh. 

CASE  for  injury  caused  by  negligence  of  defendant's  Inmn  action  for 
injury  by  ne« 

servant  in  driving  an  omnibus  belonging  to  defend-  gligence  of 
ant  against  plaintiff.     Plea,  Not  guilty.     Issue  thereon,    temmt,  the 
On  the  trial,  before  Parke  B.,  at  the  Yorks/iire  Spring  ^^X  * 
assizes,  IS^S,  the  negligence  was  proved;  and  it  ap-  on^iSiiM* 
peared  that  plaintiff's  tln'gh  was  broken,  and  consider-  JJJJ"^?*^ 
able  expense  incurred  in  the  consequent  attendance  of  a  poured  that 

plaintiff*!  tfngh 

surgeon,  who  abo  deposed  that  it  was  doubtful  whether  was  broken, 

and  that  be 

plaintiff  would  not  be  always  lame.     Verdict  for  plain-  had  paid  lOL 

tiff,  damages  one  farthing.  ^^!SI^. 

In  Easter  term,    184S,   Dundas,  for  the   plaintiff,  gJSSd^^ 

obtained  a  rule  to  shew  cause  why  a  new  trial  should  *™*»05  w- 

•^  ment  of  coats. 

not  be  had,   unless  defendant  would  consent  to  the  bypfuo^^ 

within  three 

damages  being  increased  to  10/.  Ss»  6d*  (a). 


W.  H.  Watson  and  Pashley  now  shewed  cause.  A 
new  trial  will  sometimes  be  granted  for  smallness  of 
damages  in  actions  on  contract,  because  there  a  definite 
measure  of  the  injury  may  be  assumed  by  the  Court 
But  in  actions  for  tort  the  general  rule  is,  that  a  new 
trial  will  not  be  granted  on  that  ground;  JRendall  v. 
Hai/ward  (i),  Mauricet  v.  Brechiock  (c),  Hayward  v. 
Newton  (d).  Barker  v.  Dixie  {e\  21  Vin.  Abr.  486. 
Trials  (Y.  g),  Lord  Goxer  v.  Heath  (g).  So  a  new  trial 
is  seldom  granted  for  excessive  damages :  Lord  Toaons^ 

(a)  The  alleged  amount  of  the  surgeon*!  bill. 
(6)  5  New  Qu  4S4.  (c)  3  Doug.  509. 

(d)  3  Str,  940.  (e)  3  Str,  1051. 

(g)  Barneses  Notet,  445. 

S  O   8 


AmMRAOS 

▼. 
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roiym€  tv,  gfij  y,  Hughes  (a)  is  an  instance  of  the  unwillingness  of 
the  Court  to  interfere  in  such  a  case.  The  jury  here  may 
have  wished  to  deprive  the  plamtiff  of  costs,  on  account 
of  his  conduct :  but  the  G)urt  will  not  take  upon  itself 
to  *^  unravel  the  grounds  and  motives  which  may  have 
led  to  the  determination  of  a  question  once  settled  by  the 
jurisdiction  to  which  the  law  has  referred  it;"  Begina  v. 
The  Justices  of  the  West  Ridingijb).  [hord  DenmanCJ. 
A  new  trial  on  a  mere  difference  of  opinion  as  to 
amount  may  not  be  grantable :  but  here  are  no  damages 
at  all.]  The  new  trial,  if  granted,  would  be  on  payment 
of  costs ;  but  can  the  Court  assume  that  the  damages 
ought  to  have  exceeded  20/.  ? 

Dundas  and  Joseph  Addison^  contr^  were  stopped  by 
the  Court 

Lord  Denman  C*  J.  The  cases  cited  for  the  defend- 
ant were  actions,  not  for  injury  to  the  person,  but,  prin- 
cipally, for  slander.  There  ought  to  be  a  new  trial 
here,  on  payment  of  costs. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred  (c). 

Rule  absolute,  on  payment  of  costs  by 
plaintiff;  if  the  rule  absolute  be  not 
drawn  up  in  three  weeks,  this  rule  to 
be  discharged  with  costs  (rf). 

(a)  2  Mod,  150.  (fi)  1  0.  B.  624.  6S1. 

(c)  See  Cook  v.  BeaU  1  L<L  Raym.  1 76.  S,  C.  3  Salt.  1 15.  Brmem 
V.  SeymouTy  1   Wxh,  5.     Austin  v.  HiiUers,  Hard,  408. 

(d)  The  rule  absolute  not  being  drawn  up  in  the  time  named,  this  rale 
was  discharged  with  costs,  and  an  entry  made  accordingly,  Jufy  7tb, 
1843. 
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The  Guardians  of  the  Poor  of  the  Banbuby  Tkynda^, 

June  15th, 

Union  against  Bobinson. 

ASSUMPSIT.     The  declaration  (dated  1st  March  Assumpsit 
agiinst  vendee 

1887)  Stated  that,  whereas  plaintiffi,  heretofore,  to  Viands,  for 
wit  18th  August  ISS6,  by  Messrs.  Jarois  and  Bowett,  p^n^Me^^ 
their  auctioneers  and  agents  in  that  behalf,  and  in  pur-  JlJ^^of  J"'' 
suance  of  an  order  under  the  hands  and  seal  of  the  ^f<>^"<^<>f 

sue  upon  an 

Poor  Law  Ck>mmissioners  for  England  and  Wales  in  •"ction  alleged 

in  the  declam- 

that  behalf  made,  caused  to  be  put  up  and  exposed  to  tion  to  have 

been  directed 

sale  by  public  auction  certain  cottages  and  premises,  by  guardians 

•  •!  •i/>rfY-&T«  A  ofan  union  in 

Situate  in   the  parish  of  South  Nemtngton  &c.,  upon  pursuance  of 

and  subject  to  the  following  amongst  other  conditions  [^  i,^^  ^ 

of  sale,  viz.  that  the  highest  bidder  should  be  the  ^^^^ 

purchaser ;  that  the  purchaser  should  pay  the  auction  Commissioners, 

duty,  and  should  pay  into  the  hands  of  the  clerk  pUintiffson 

demurrer.    On 

to  the  Board  of  Guardians,  immediately  after  the  sale,  executing  a 
a  deposit  of  1021  per  cent,  in  part  of  his  purchase  the  contract 
money,  to  be  paid  to  the  treasurer  of  the  Banbury  eridence. 
Union,  as  directed  by  the  Poor  Law  Commissioners;  ^\i^^ 
and  such  purchaser  should  siim  an  ainreement  for  com-  ^  r«<^^^ 

r  o  -o  though  un- 

stamped, the 
declaration  shewing  sufficiently  that  the  sale  was  in  pursuance  of  an  order  of  the  oom- 
missioners,  and  therefore  exempted  fiom  stamp  duty  by  stat.  4  &  5  ^.  4.  c  76.  s.  86. 

Per  Lord  Denman  C.  J.  and  Coleridge  J.  Because  the  sale  would  be  good  under  stat. 
5  St  6  W,  4,  c.  69.  <.  S.,  and  so  would  fiill  within  stat.  4  A  5  IF.  4.  e.  76.  s.  86. :  and,  per 
Lord  Denman  C.  J.,  though  the  acdon  was  commenced  before  the  passing  of  stat.  5  SlS 
Viet.  e.  37.,  yet  sect  18  of  that  statute,  directing  that  stat.  4  &  5  IF.  4.  c.  76.  and  5  &  6 
JF.  4.  c.  69.  shall  be  construed  as  one  act,  was  applicable. 

Per  PeUte$an  and  WilMams  Js.  Because  stat  4  &  5  IF.  4.  c.  76.  t.  86.,  independently 
of  later  statutes,  was  applicable,  since  an  order  of  the  commissioners  was  alleged,  and 
sect  105  of  that  statute  renders  yalid  all  such  orders  not  quashed  on  certiorari. 

(9)  The  declaration  alleged  that  defendant  became  the  purchaser  *<  for  a  certain  large 
sum  of  money,  to  wit  the  sum  of  17S^**  Qiorrv,  whether,  on] the  execution  of  the  writ  of 
enquiry,  it  was  necessary  to  produce  the  contract  for  ascertaining  the  damages,  or  whether 
the  allegation  as  to  the  sum  was  material,  and  must  therefore  be  considered  as  admitted 
by  the  demurrer. 

So  4 
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Foiume  IK     pleting  the  purchase  and  for  payment  of  the  residae  of 
his  said  purchase  money,  on  or  before  22d  September 


RoBflliON. 


The  Guardians  ^^^  ^iej^,  ensuing,  at  which  time  the  purchase  should 

of  tbe 

Bakbort      be  completed,  and  the  purchaser  should  then  be  let 

Union  .   . 

▼.  into  possession  of  the  property,  or  into  the  receipt  of 

the  rents  and  profits  thereof;  that  the  purchaser  should 
accept  certain  documents  produced  at  the  time  of  the 
sale,  or  a  copy  thereof  under  the  seal  of  the  Poor  Lav 
Ck>mmissioners,  as  satisfactory  evidence  that  the  consent 
of  the  rate  payers  and  owners  of  property  in  the  parish 
of  South  Newington  as  aforesaid  had  been  duly  obtained ; 
(then  followed  conditions  as  to  the  investigation  of  title); 
and  that  the  vendors*  Union  or  Parish  should  not  be  re- 
quired to  do  any  act  for  completing  the  sale  beyond  ob- 
taining the  consent  of  the  Poor  Law  Commissioners  and 
Guardians,  and  their  perusal  and  approval  of  tbe  draft  of 
conveyance,  and  their  execution  of  any  deeds  approved 
by  them  or  on  their  behalf  (with  a  stipulation  as  to  the 
time  in  which  the  purchaser's  right  to  investigate  or 
object  to  the  title  should  be  waived) ;  and  the  conveyance 
should  be  prepared  by  and  at  the  expense  of  the  pur- 
chasers ;  that,  in  case  the  completion  of  the  purchase 
should  from  any  reason  whatever  be  delayed  beyond  the 
said  22d  September  then  next  ensuing,  the  purchaser 
should  pay  the  vendors  interest  at  51.  per  cent,  per  annom 
on  the  amount  of  his  purchase  money  unpaid,  and  should 
not  be  entitled  to  any  compensation  &c.,  for  his  pur- 
chase money  having  been  unproductive;  and  that  the 
seal  of  the  Poor  Law  Commissioners  being  afiixed  to 
the  conveyance  should  be  taken  as  evidence  of  their 
approbation  having  been  duly  given,  and,  coupled  with 
the  description  of  the  conveying  parties,  as  being  the 
majority  of  the  guardians  of  the  said  Union,  should  be 
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Union 
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RoBixsoir; 


considered  as  conclusive  evidence  of  that  fact,  and  of  Qneen:t  Bench. 

the  Union  having  been  duly  constituted  and  the  guar-  '___ 

dians  duly  chosen,  as  also  of  their  having  full  power,  ^^  ^*Ihl**" 
authority  and  title  to  convey  or  otherwise  deal  with  the 
property  according  to  the  tenor  of  the  deed  so  approved 
by  the  said  Poor  Law  Commissioners.    That,  on  the 
said  exposure  to  sale,  viz.  on  the  said  1  Sth  August^  ^^  the 
defendant  was  the  highest  bidder  for,  and  then  became 
and  was  in  due  form  declared  to  be,  the  purchaser  of 
the  said  cottages  and  premises,  at  and  for  a  certain 
large  sum  of  money,  to  wit  the  sum  of  172/.:"  and 
thereupon    afterwards,    to    wit    &c.,    in    consideration 
thereof,  and  that  &c.  (mutual  promises  to  perform  the 
conditions  of  sale).     And,  although  defendant,  **  in  part 
performance  of  the  said  terms  and  conditions  of  sale, 
and  of  his  said  promise,  did  then  sign  an  agreement  for 
the  purchase  of  the  said  premises,  at  the  sum  of  172/., 
under  and  subject  to  the  aforesaid  conditions  of  sale," 
and  paid  auction  duty:  and  although  plaintiffs,  for  a 
long  time  before,  and  upon  and  after,  the  said  22d  Sep' 
tember^  were  ready  and  willing  to  do  all  acts  for  com- 
pleting the  sale  required  by  the  conditions  to  be  done  by 
the  plaintiffs  as  vendors,  and  although  plaintiffs,  imme* 
diately  after  the  sale,  to  wit  on  &c«,  did  obtain  the  con- 
sent of  the  Poor  Law  Commissioners  and  Guardians, 
as  in  the  said  condition  mentioned,  to  the  said  sale; 
whereof  defendant  then  had  notice ;  and  although  plain- 
tiffs were,  from  the  time  of  the  said  sale  until  and  at 
and  after  the  said  22d  September^  ready  and  willing  to 
obtain  the  perusal  and  approval  oF  and  by  the  Poor 
Law  Commissioners  and  Guardians  of  the  draft  of  con- 
veyance, and  their  execution  of  an]^  deeds  approved  by 
them  or  on  their  behalf;  and  although  the  title  to  the 
said  cottages  and  premises  was  then  made  good,  per- 
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rohmeir.     feet  and  satisfactory  to  defendant,  aooording  to  the 
said  terms  and  conditions  of  sale ;  of  which  defimdant, 
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TbtOuardiuis  during  all  that  time,  had  notice:  yet  defendant,  not 

of  the 

regarding  the  terms  and  conditions  of  sale  nor  his  pro- 
mise, did  not  nor  would,  at  any  time  be&re  the  com- 
mencement of  this  suit,  prepare  or  cause  to  be  pre- 
pared the  conveyance  of  the  said  cottages  and  pcemiset 
according  to  the  said  conditions,  nor  did  nor  would 
defendant,  on  or  before  the  said  22d  September^  or  at 
any  other  time,  pay  or  cause  to  be  paid  to  plaintiffi  the 
said  purchase  money,  or  any  part  thereof:  and  defimdant 
wholly  refused  then  or  at  any  other  time  to  conqplete 
the  purchase. 

The  defendant  pleaded  two  pleas ;  to  which  the  plain- 
tifis  replied ;  and  the  defisndant  demurred  to  the  re[di- 
cation.  The  plaintifis  joined  in  demurrer;  and  judg- 
ment was  given  for  the  plaintifi.  A  writ  of  inquiry 
issued,  and  the  inquiry  was  held  before  the  undersheriff 
of  Oxfordshire^  28th  Febnuny  184^3.  The  counsel  for 
the  plaintifis  contended  that  it  was  not  necessary  to 
produce  any  contract  of  sale,  the  contract  being  ad- 
mitted on  the  record.  The  undersheriff  ruled  that  the 
contract  must  be  produced :  and  it  was  accordingly 
tendered  in  evidence,  but,  appearing  to  be  unstamped, 
it  was  objected  to,  and  not  received.  A  verdict  was 
then  taken,  by  the  direction  of  the  undersheriff,  for 
nominal  damages. 


R.  V.  Richards,  in  last  Easter  term,  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  a  new 
inquisition  should  not  be  had. 


Kelly  and  Pigott  now  shewed  cause.    First,  the.  under- 
sheriff  was  right  in  requiring  proof  of  the  contract,  be- 
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cause^  unless  the  price  contracted  for  were  shewn,  the  Qmen*$  BmOu 
damages  could  not  be  assessed :  and  the  record  did  not 


184S. 


Bamwet 
Union 

Bouvfox. 


shew  the  sum.  because  the  sum,  as  laid  in  the  declar*  '^^  Guvdiaiu 
ation,  is  not  material,  and  any  other  sum  might  be 
proved;  Cooper  v.  Blick(a).  Secondly,  the  contract 
tendered  required  a  stamp.  The  plaintifis  will  rely  on 
Stat  4  &  5  JF.  4.  c.  76.  5.  86.  (&).  Bnt  this  was  not 
a  contract  entered  into  '*  in  pursuance  of  the  rules, 
orders  or  regulations''  there  mentioned.  It  is  true 
that  sect  8  of  the  later  statute,  5  &  6  ^.  4.  c.  69., 
enables  guardians,  **  with  the  approbation,  and  sub- 
ject to  the  rules,  orders,  and  regulations,  of  the  Poor 
Law  Commissioners,"  to  sell  buildingS|  land,  effects 
or  other  property  of  the  Union,  and  gives  validity  to 
sales  and  exchanges  made  before  the  act  '*  with  the 
consent  or  approbation  in  writing''  of  the  ComQiis- 
sioners:  but  the  exemption  from  stamp  duty  is  not 
applied  to  sales  made  under  this  later  act  And  a  sale 
made  subject  to  the  rules  &c.  of  the  Commissioners,  or 
subject  to  their  approbation,  is  different  from  a  contract 
made  in  pursuance  of  the  rules,  &c.,  mentioned  in  the 
former  act 


(a)  2  Q.  B.  915. 

(6)  Which  enacts,  ^  That  no  adf  ertisement  inserted  by  or  under  the 
direction  of  the  said**  (Poor  Law)  "  Commissioners  in  the  London 
GaxUe  or  any  newspaper,  for  the  purpose  of  carrying  into  e£&ct  any 
provisions  of  this  act,  nor  any  mortgage,  bond,  instrument,  or  any  as- 
signment thereof,  given  by  way  of  security,  in  pursuance  of  the  rules, 
orders,  or  reguhuions  of  the  said  oommtssioiien,  and  conformable  thereto, 
nor  any  contract  or  agreement,  or  appointment  of  any  officer,  made  or 
entered  into  in  pursuance  of  such  rules,  orders,  or  regulations,  and  con- 
formable thereto,  nor  any  other'  instrument  made  in  pursuance  of  this 
act,  nor  the  appointment  of  any  paid  officer  engaged  in  the  administra- 
tion of  the  laws  for  the  relief  of  the  poor,  or  in  the  management  or  col- 
lection of  the  poor  rate,  shall  be  chaiged  or  chargeable  with  any  stamp 
duty  whatever. " 
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Foiume  IK         JVatesby  and  J.  W.  Smithy  contra.    The  som  was  made 

1843* 
*       material  by  the  declaration:  and  no  proof  of  theooa- 

*"**  ^^•°*  tract  was  required ;  Lane  v.  MuUins  (a).  But,  farther, 
Bambort  sect  86  of  Stat  iiSi  SfV.  4.  c.  76«  applies  to  sales  made 
under  sect.  3  of  stat  5  &  6  fF.  4.  c.  69.  '  The  two  acts 
are  to  be  construed  as  one,  by  stat  S  &  6  Vict,  c  SI. 
$.  1 8.  [Lord  Dentnan  C.  J.  That  statute  passed  afier 
the  action  was  brought]  It  may  be  retrospective  in  this 
respect  Besides,  the  record  sufficiently  shews  that  the 
sale  was  a  contract  within  sect.  86.  of  stat  4  8c  5  fF.4. 
c.  76.  If  there  be  any  ambiguity,  it:  must,  after  judg« 
ment  by  demurrer  or  deiault,  be  construed  most  favour- 
ably for  the  plfintifis. 


Lord  Denman  C.  J.  The  question  as  to  the  eflfect 
of  the  admission  upon  the  record  after  judgment  upon 
demurrer  does  not  necessarily  arise.  For,  assumhig 
the  sheriff  to  have  been  right  in  holding  that  the  coo- 
tract  was  to  be  produced,  he  was  wrong  in  rejecting  the 
contract  tendered,  for  want  of  a  stamp.  I  think  Mr. 
Walesby  is  right  in  saying  that  stat  5^6  Vict.  c.  51. 
applies  to  this  case :  and  the  contract  may  fairly  be  said 
to  be  made  in  pursuance  of  the  order  of  the  Poor  Law 
Commissioners. 

Patteson  J.  I  think  the  case  is  directly  within 
sect  86  of  stat  4  &  5  fT.  4*.  c.  76.  The  contract  ap- 
pears by  the  declaration  to  be  made  in  pursuance  of  an 
order  of  the  Poor  Law  Commissioners.  Whether  the 
order  was  properly  made  is  not  now  the  question,  espe- 
cially as  sect.  105  of  the  same  act  makes  all  the  orders 


(a)  2  Q.  B,  S54. 


VI.  VICTORIA. 
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of  the  Commissioners  valid,  until  declared  illegal  on    QueerCt  Bench. 

1843 
certiorari.     The  contract  is  therefore  within  sect.  86,   ' 

whether  or  pot  the  order  may  be  supported  under  stat.  '^^  Gujirdiaiii 
5  &  6  fF.  4.  c.  69.  5.  3.    On  the  other  point  I  should       Bahwet 

Union 

have  much  difficulty. 

Williams  J.  The  statement  in  the  declaration  is 
that  the  contract  was  made  in  pursuance  of  an  order 
of  the  commissioners.  We  must  presume  that  that  was 
a  regular  order ;  and,  if  so,  it  is  almost  admitted  that 
the  contract  requires  no  stamp. 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  true 
that,  under  stat.  5  &  6  ^.  4.  c.  69.  s.  3.,  the  guardians 
cannot  sell  without  the  consent  of  the  majority  of  the 
rate  payers.  But,  even  with  that  consent,  they  can  do 
so  only  subject  to  the  rules,  orders  and  regulations  of 
the  Poor  Law  Commissioners.  Therefore,  if  such  sale 
take  place,  it  will  be  under  the  order  of  the  Commis- 
sioners. Here  it  is  averred  that  the  contract  was  under 
the  order  of  the  Commissioners :  and,  if  so,  the  case 
falls  within  sect.  86  of  stat.  4  &  5  ^.  4.  c.  76. 

Rule  absolute. 


Regina  v.  Feargtts  (y  Connor ^  and  Regina  v.  Alberi, 
Trinity  term,  1843,  will  be  reported,  with  the  case  of 
Regina  v.  StcmeU^  2ri/ji(y  vacation,  1843,  in  the  next 
volume. 
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THE   PRINCIPAL    MATTERS, 


ACADEMY. 
RoyalyS.    Poor,V.  l. 

ACCESSORY. 

Collateral  securities^  when  not  a£fected 
by  proof  under  bankruptcy,  386. 
Bankrvpt^  V. 

ACCORD. 
As  to  part,  528.    GtusranUe^  II. 

ACCOUNT. 

State  of  between  parties. 

Application  of  payments,  79S.  Patfment^l. 

ACQUIESCENCE. 

Of  shareholder  in  unauthorised  altera- 
tions, 430.    Ccmpantft  II.  1. 

ACT  DONE. 
Admisnon  by,  93.    Poor^  VII. 

ACnON. 
L  Ri^t  of:  and  when  it  lies. 

1.  On  loan  secured  by  collateral  spe- 
cialty, 182.    JMe,  I.  1. 

2.  Not  against  indorsee  of  bill  of  lad- 
ing on  the  charterer's  contract  for 
freight,  260.    Shippmg^  III.  1. 

II.  Notice  o£    Nolke, 


III.  Who  may  sue. 

Agent  in  his  own  nam^  910.  AgefU^ 
I.  1. 

IV.  Who  may  be  sued. 

Agent  contracting  without  authority, 
219,  235  n.    Agent  J  l. 

V.  Form. 

1.  Assumpsit  on  contract,  or  case  for 
falsd  representation,  235  n.  Ageni^ 
1.2. 

2.  Trespass  or  case :  ezcesnve  distress : 
second  distress,  123.    JMrett^  II. 

VI.  Joinderofparties:  joint  covenantees, 
197.    Covenant,  III. 

VII.  For  calls,  430.    Con^Mmy,  II.  1. 

VIII.  By  public  officer,  450.    Con^nu^, 
II.  1. 

IX.  Instigation  of,  883.    Mamienance. 

X.  Adverse. 

Proof  of,  762.    Banhnpif  VII.  I. 

ADDITION. 
Of  deponent,  211.    AJidavU^L 

ADMINISTRATOR. 
Executor. 

ADMISSION. 

I.  Generally,  tee  Efridencff  IL— IV. 

II.  Eflfect  ot. 


9S8        ADVERSE  ACTION. 


AGENT. 


1.  By  party  under  whom  defendant  in 
ejectment  has  admitted  that  he  held, 
601.     Limiiaiioti,  II.  1. 

2.  Of' allegations  not  traversed,  811. 
Bilis,  I.  2. 

3.  By  demurrer:  whether  contract 
need  be  produced  on  execution  of 
writ  of  inquiry,  919.    Poor^  II.  1. 

ADVERSE  ACTION. 
Page  762.    Bankrupt,  VII.  1. 

ADVERSE  POSSESSION. 

Defeated  by  admissions  and  payment  of 
rent,  601.    LimUation,  11.  l. 

AFFIDAVrr. 

I.  Addition  of  deponent. 

The  deponent's  addition,  in  an  affi- 
davit, is  not  sufficiently  stated,  under 
the  rules  Mich.  15  Car.  2.,  K.  B.,  and 
and  HU.  2  W.4.  I.  5.,  by  styling  him, 
"articled  clerk,''  without  saying  to 
whom,  or  in  what  profession. 

And  iendfle,  per  Lord  Dewtnan,  C.  J., 
that  this  defect  is  substantial  enough 
to  be  insisted  upon,  even  where  it  has 
been  agreed  that  no  technical  objection 
shall  be  taken.    Regina  v.  Reeve^  211. 

II.  Unnecessary,  646.      Quo  Warranto^ 
V.  2. 

III.  Consequence  of  making. 

Liability  to  cdsts,  646.  Q,uo  Warranto, 
V.  2. 

IV.  For  special  licence,  406.    Marriage, 

n. 


AGENT. 

I.  Liability  of,  to  third  persons. 

J .  Undertaking  without  authority,  col- 
lected from  letters. 

Attorneys,  assignees  of  a  mortgage  of 
lands,  brought  an  action  in  the  name 
of  the  mortgagee  against  W^.,the  mort- 
gagor, for  principal  and  interest ;  and 
W.  pleaded.    The  attorneys  had  ob- 
tained from  jB.,  their  client,  a  loan  to 
W.  on  further  mortgage  of  the  same 
lands,  and  had  brought  an  action  for 
E.  against  W.,  for  principal  and  inter- 
est due  on  that  mortgage ;  and  W,  had 
pleaded.    They  had  also  obtained  a 


verdictAgainst  TT.,  and  a  certificate  for 
execution,  in  an  action  of  debt  at  thdr 
own  suit.  2>.,  an  attorney,  but  not  em- 
ployed as  such  by  the  mortgagor  (who 
was  the  brother  of  D.'s  professional 
agent),  wrote  to  the  plaintuB^,  promis- 
ing that,  if  they  would  not  issue  exe- 
cution for  two  months,  the  pleas  should 
be  withdrawn  and  judgment  sufeed 
by  default  in  the  first  two  actions;  and 
further  undertaking's  follows:  "I 
shall  pay  all  the  prin^al,  interest,  and 
costs  through  a  friend  of  mine  in  JLoa- 
don,  to  whom  a  transfer  of  all  the  se^ 
curities  you  have  will  have  to  be  made." 
"  The  cash  will  be  ready,  if  the  securi- 
ties will,  on  the  16th  instant."  Tbe 
plaintiffs  agreed,  and  forbore  issuing 
execution;  but  the  party  referred  to 
by  D.  did  not  advance  the  money. 

Held :  1.  that  D,  was  personally  li- 
able in  assumpsit  on  the  above  under 
taking,  for  the  amount  claimed  by  the 
plaintiffs  in  the  first  two  actions. 

2.  That  they  were  sufficiently  inte- 
rested in  the  recovery  o^  tbe  sum  due 
to  E.,  their  client,  to  sue  on  D.'s 
agreement  in  respect  of  it,  in  their 
own  names. 

J.  That  they  might  recover  interest 
on  the  sums  due,  as  damages  in  the 
action  against  2).,  though  not  under 
Stat.  3  &,  4  W.  A,  c.  42.  u.  28,  29. 
Harper  v.  IViUiams,  219. 

2.  Undertaking  without  authority. 

Where  a  party  employed  as  agent, 
agrees  with  a  third  person  to  do  an 
act  on  behalf  of  his  principal,  but  hts 
no  authority  to  bind  the  principal  in 
that  respect,  the  agent  is  personally 
liable  to  such  third  person  for  breach 
of  the  engagement,  if  the  latter  did  not 
know  of  the  want  of  authority. 

And  such  party  need  not  brin^  a 
special  action  for  the  false  assumption 
of  authority,  but  may  sue  the  agent 
on  his  undertaking,  if  the  language  ad- 
mits of  its  being  construed  as  the  per- 
sonal contract  of  the  agent.  Jomtt  t. 
Downman,  255. 

3.  Liability  for  interest,  219.     Ante,  1. 

4.  Form  of  action  against :  assumpsit 
or  case,  235. n.     Jn/^,  2. 

II.  Rights  of,  against  third  person :  when 
he  may  sue  in  his  own  name 


AGREEMENT. 


APPORTIONMENT.        9S9 


1.  As  trustee  for  a  principal  who  has 
no  legal  right.  Si 9.    Ani^,  J.  1. 

2.  In  respect  of  a  forbearance  which 
may  render  him  liable  to  his  prin-* 
cipal,  SI 9.     Anie^  I.  1. 

III.  Liability  of  to  his  principal. 

1.  For  forbearance  to  a  third  person, 
S19.    Ante,l.l. 

2.  May  not  set  up  jus  tertii  after  the 
third  person  has  ^  abandoned  his 
claim,  511.     Bailment y  I. 

IV.  Of  attorney.    Attorney,  II. 

V.  See  also  Matter  and  &rvant, 

AGREEMENT. 

I.  Grenerally.    Contract. 
IF.  To  wuve  technical  objections,  211. 
Affidavit^  I. 

ALDERMAN. 
Extraordinary  vacancy,  801.  Mandamus, 

in.  4. 

ALTERATION. 

In  constitution  of  public  company,  430. 
Company,  II.  1. 

AMBIGUHT. 

I.  In  pleading,  852.    P/ea^  II.  5. 

II.  In  special  verdict,  260.    Shipping, 
IlL  1. 


AMENDMENT. 

I.  Power  of  Judge  at  chambers. 

1.  A  judge  nt  chambers  may  give  leave 
to  amend  afler  demurrer,  on  pay- 
ment of  onlv  a  nominal  amount  of 
costs ;  and  the  Court  will  not  over- 
rule his  exercise  of  discretion,  even 
if  they  differ  from  him  on  the  merits 
of  the  particular  case.  Tomlinson  v. 
BoUard,  642. 

2.  After  demurrer,  642.     Ante,  1  • 
5.  Terms  as  to  costs,  642.    Ante^  1. 

II.  By  plaintiff  after  plea:  costs,  209. 
Costs,  II.  1. 

III.  Of  special  verdict,  260.    Shipping, 
IIL  1. 

IV.  Of  judgment. 

1  •  By  ordering  it  to  be  arrested,  768. 
Oath. 

VOL.  IV.  N.  t. 


2.  Of  entry  of  judgment,  655.    Judg' 
ment,  I.  1. 

APPEAL. 

L  To  quarter  sessions,  as  distinguished 
from  other  general  sessions,  807.  Poor^ 
XVIL  1. 

IL  Time. 

Practicable  sessions :  suspended  or- 
der, 910.     Poor,  XVII.  2. 

III.  Notice,  and  statement  of  grounds. 

1.  Variance  in  description  of  act  ap- 
pealed against,  when  immaterial. 

Three  persons  were  jointly  sum- 
moned to  answer  a  complaint  under 
Stat.  7  &  8  G.  4.  c.  29.  s.  54.,  for  un- 
lawful fishing :  they  were  heard  jointly, 
and  convicted  in  penalties  of  separate 
sums  for  each  defendant.  They  gave 
a  joint  notice  of  appeal  under  sect.  72., 
as  against  **  a  conviction  of  us,"  &c., 
naming  the  three,  and  entered  severally 
into  recognizances  by  separate  instru- 
ments. 

Three  several  convictions,  one  of 
each  defendant,  were  afterwards  re- 
turned to  the  sessions. 

The  sessions  affirmed  the  convic- 
tions, without  hearing  the  merits,  on 
the  ground  that  the  notice  misdescribed 
the  convictions. 

The  Court  issued  a  mandamus  com- 
manding the  sessions  to  hear,  on  the 
ground  that,  if  there  was  anj^  variance 
(and,  scmble,  there  was  not),  it  was  one 
which  could  not  mislead.  Regma  ?• 
Oxfordshire,  Justices,  177. 

2.  Joint  against  several  convictions; 
whether  it  may  be  construed  distri- 
butively,  177.    Ante,  1. 

3.  Particularity,  711.     Poor,  XXI.  1. 

4.  See  also  Poor, 

IV.  Mandamus  to  enter  continuances  and 
hear,  177.    Ani^,  III,  1. 

V.  Special  case,  132.     Poor,  X.  1. 

APPLICATION. 

I.  Of  payments,  792.     Payment,  I. 

II.  For  costs,  801.    Mandamus,  III,  4. 

APPORTIONMENT. 

Omission  by  arbitrator  to  exercise  power 
of,  60,    Award,  IV. 

3P 
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ARBITRATION. 


AWARD,  L— IV. 


ARBITRATION. 


Award. 


ARGUMENTATIVENESS. 
In  pleading,  481.    Extent. 

ARREST. 

I.  Of  judgment. 

By  amending  judgment  pronounced 
at  assizes,  768.     Oath, 

II.  Of  party.   Capiat. 

ASSESSED  TAXES. 

Perjury  before  commissioners  on  appeal, 
83.     Perjury. 

ASSESSMENT. 

L  Omittine  name  of  party  assessed,  558. 
Foor^^. 

II.  Writ  of,  151.     TUhe^  I.  5. 

ASSIGNMENT. 
Of  life  policy,  386.    Bankrupt^  V. 

ASSIZES. 

I.  Judgment  pronounced  at,  under  1 1  G.4. 
&  1  >r.  4.  c.  70.  X.  9.,  768.     Oath. 

IL  Amendment  of  by  arresting  it  in 
Q.  B.,  768.     Oath. 

ASSUMPSIT. 

I.  On  guarantee,  528.     Guarantee,  II. 

II.  Non  assumpsit:   plea  amounting  to, 
528.     Guarantee,  11. 

III.  For  money  had  and  received,  511. 
Bailment^  I. 

ASYLUM. 
County  lunatic,  711,  729.    Poor,  XXL 

ATTORNEY. 

I.  Articled  clerk. 

Addition  of,  2 1 1 .    Affidavit,  I. 

II.  Agent. 

Taxation  of  his  bill. 

Under  stats.  2  G.  2.  c.  23.  and  12 
G.  2.  c.  13.  (see  stat.  6  &  7  Vict.  c.  73.), 
the  courts  had  no  power,  by  direct 
statutory  provision,  or  in  the  exercise 


of  any  common  law  authofitj,  to  oider 
taxation  of  an  agency  bill  ddirered  bj 
one  attorney  to  another.  Csrrfafe?. 
BuU,e\\. 

III.  When  he  is  sufficiently  interested  to 
sue  in  his  own  name. 

1.  As  trustee,  his  client  being  onable 
to  sue,  219.    Agenif  L  1. 

2.  In  consideration  of  an  act  wfaicb 
renders  him  responsible  to  his  client, 
219.    Agent,  L  1. 

IV.  When  personally  responsible  to  third 
party. 

1.  On  an  undertaking  as  principal,  819. 
Agent,  1. 1. 

2.  On  an  undertaking  without  autho- 
rity, 219.    Agent,  L  1. 

V.  His  term  fee,  681.    TVvipor,  IV.  I. 

VI.  Taxation  of  bill. 

Not  between  attorn^  and  Londoo 
agent,  611.    Anti,  if. 

Vn.  When  ordered  to  pay  costs. 

As  the  real,  though  not  the  nominsl, 
prosecutor,   646.     Quo    WarraUo, 

ATTORNMENT. 

L  Estoppel  by,  367.    Stan^,lV. 

II.  By  mortgagor  to    mortgagee,  615. 
Mortgage,  V.  2. 

AUTHORITY. 

Agent  contracting  without,  219,  235  d. 
Agent^  I. 

AWARD. 

I.  Proceedings  at  the  hearing. 

A  party's  right  to  succeed  non  obstante 
the  finding  of  the  issues  against  bio 
must  be  raised  before  the  arbitrator, 
66.    Post,  IV. 
IL  What  powers  it  must  exerdse. 

Not  bad  for  charging  lands  in  an  entire 
sum,  there  being  a  power  of  appo^ 
tionment,  687.    Rent-charge,  1.  S. 

III.  What  it  must  set  out. 

It  need  not  set  out  the  pleadings,  66. 
Pott,  IV. 

IV.  Finality.    Determination  of  all  the 
issues. 

Assumpsit  for  neeligence  as  an  s^ 
tomey.    Pleas  I.  Non  assumpsit;  S. 


BAIL. 


BANKRUPT,  I. 
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Denying  the  negligence  in  terms  cor* 
responcOnfi;  substantially  with  those 
uscSd  in  t£e  breach.  Issues  thereon. 
The  cause  and  all  matters  in  difference 
were  referred  to  arbitration,  the  costs 
of  the  cause  to  abide  the  event  of  the 
award.  Award,  on  the  first  issue*  that 
defendant  did  undertake,  &c. ;  on  the 
second,  that  defendant  did  all  that  was 
requisite,  &c.,  negativing  the  miscon- 
duct in  the  terms  of  the  second  plea. 

Held,  that  the  award  was  final,  and 
a  sufficient  adjudication  under  the  or- 
der of  reference,  though  the  arbitrator 
did  not  state  in  terms  that  he  decided 
in  fitvour  of  the  defendant,  and  though 
the  award  did  not  set  out  the  pick- 
ings. 

And  that,  on  motion  to  set  aside 
such  award,  if  it  were  necessary  for 
the  Court  to  look  to  the  pleadings, 
the;^  might  be  brought  before  it  by  affi- 
davit in  opposition  to  the  rule.  Alien 
V.  Lowe,  66, 

V.  Certainty. 

In  ascertaining  lands  to  be  charged, 
687.     Reni^harge,  I.  2. 

VI.  Setting  aside. 

].  Pleadings,  how  brought  before  the 

Court,  66.    Ante,  IV. 
S.  On  right  to  succeed  non  obstante  the 

finding  on  the  issues,  66,    Ante,  IV. 

VII.  Of  compensation  for  tithe,  under 
local  act,  687.    Itent'diarge,  I,  8. 

BAIL. 

I.  In  error;   omission  to  put  in,  8.';8. 
Cottt,lX, 

II.  In  criminal  cases. 

In  the  case  of  a  bailable  misdemeanor, 
bail,  if  otherwise  sufficient,  ought 
not  to  be  refused  on  account  of  the 
personal  character  or  opinions  of 
the  party  proposed.  Regina  v. 
Badger,  468. 

BAILMENT. 

I.  Justertii. 
After  the  third  person  has  abandoned 

his  claim. 

Defendant,  a  wharfinger,  received 
malt  from  and  for  B,;  and  B,,  to 
cover  an  usurious  transaction,  made  ^a 
colourable  sale  of  the  malt  to  plaintiff; 
defendant  transferrins  the^  malt  in  his 
books  to  plaintiff.    Afterwards  B,  be- 


came bankrupt;  and  his  asncnees  sued 
plaintiff  in  trover  for  the  malt.  Pend- 
mg  the  dispute,  plauiti£^  defendant  and 
the  assignees  ^eed  that  the  malt 
should  be  sold,  and  the  proceeds  paid 
into  a  bank,  except  a  part,  which  de- 
fendant was  to  retain  on  account  of  a 
lien  which  he  had  against  B.,  but  that 
this  transaction  should  not  prejudice 
the  rights  of  an^  party.  Defendant 
had  no  lien  a^amst  plamtiC  After- 
wards the  assignees  abandoned  the 
action  against  plaintiff  on  his  giving 
up  a  part  of  tne  pro^eds.  Plaintiff 
then  brought  assumpsit  against  defend- 
ant for  money  had  and  received. 

Held,  that  he  might  maintain  such 
action,  without  joining  the  assignees  as 
plaintiffi;  and  that  defendant  could 
not  therein  set  up  the  usurious  nature 
of  the  transaction  between  B,  and 
plaintiff  as  invalidating  the  transfer. 
Betteleyy.ReedySll. 

II.  Joinder  of  parties,  511.    A>Ue,h 

BALANCE. 

When  it  may  be  shewn  without  a  new 
assignment,  S15.    Pi^fment,  lU.  S. 

BANKER. 

Application  of  payments,  792.   Poy- 
tientfl, 

BANKRUPT. 
I.  Fraudulent  preference. 
What  is:  evidence. 

A  fraudulent  preference  in  conten»- 
plation  of  bankruptcy  may  be  inferred 
by  a  jur}'  from  circumstances,  without 
proof  that  a  distinct  act  of  bankniptqr 
was  contemplated. 

Where  proof  was  given  of  the  bank- 
rupt having  executed  the  security 
while  in  embarrassed  draimstances, 
and  under  expectation  of  being  iinpri- 
soned  and  compelled  to  go  up  to  j(ofi- 
don  firom  the  country,  where  he  traded, 
the  judge  told  the  juir  that,  if  the 
bankrupt  contemplated  only  insol- 
vency and  a  discnarge  by  the  Insol- 
vent Debtor's  Court,  there  was  no 
fraudulent  preference  in  contemplation 
of  bankruptcy. 

Held  a  misdirection.  Aldred  v.  Con- 
itaUey  674. 
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BANNS. 


II.  Contemplation  of  bankruptcy. 
What  is,  674.    Ant^,  I. 

III.  Proof. 

Effect  as  to  collateral  securities,  586. 
Pott,  V. 

IV.  Protection  from  process. 
Defendant  being  in  execution  at  the 

suit  of  plaintiff*,  plaintiff*  obtained  a 
vesting  order  from  the  Insolvent 
Debtor's  Court,  under  stat.  1  &  2  Vict. 
c.  110.  St.  36,  37.  Defendant  did  not 
petition  the  Court  for  discharge;  but 
afterwards  petitioned  the  Court  of 
Bankruptcy,  and  obtained  a  final  order 
of  protection  under  stat.  5  &  6  Vict, 
c,  116.  s,  4. 

Held,  that  he  was  not  entitled  to  be 
discharged  from  execution,  the  provi- 
sions of  stat.  5  Si  6  Vict.  c.  116.  in  this 
respect  not  applying  to  the  case  of  a 
party  in  custody  at  the  time  of  his  pe- 
titioning.    Culpepper  v.  Joy,  172. 

V.  Discharge  from  debts  payable  on  a 
contingency. 

Covenant  to  pay  premiums  on  a  life 

policy. 

Defendant,  being  indebted  to  plun* 
tifl^  assigned  to  him  n  policy  of  assur- 
ance on  defendant's  life,  and  covenant- 
c(l  to  pay  the  annual  premiums,  and,  if 
he  did  not,  and  plaintiff*  paid  them,  to 
repay  plaintiff*.  Defendant  afterwards 
became  bankrupt  and  obtained  his  cer- 
tificate. A  premium  accruing  due  after 
the  bankruptcy,  and  being  ^unpaid  by 
defendant,  and  plaintiff*  having  paid  it 
and  not  being  repaid: 

Held,  that  defendant  was  not  dis- 
charged from  liability  for  these  breaches 
of  covenant,  by  sects.  56  and  121  of 
stat.  6  G,  4.  c.  16.  Ihppin  v.  Fieid, 
586. 

VI.  Bankruptcy  of  debtor  pleaded  by 
sheriff'  in  case  for  a  false  return,  .566. 
S/ienf,  IV.  1 . 

VII.  Eff'cct  as  to  warrants  of  attorney. 

1 .  Fiat  awarded  after  seizure  and  before 

sale. 

If  execution  issue  on  a  judgment 
grounded  upon  a  warrant  of  attorney, 
and  a  ffat  in  bankruptcy  be  awarded 
against  the  defendant  after  seizure  and 
before  sale,  the  execution  creditor  can- 
not withhold  the  goods  from  the  assig- 
nees. 


If  the  execution  creditor  would  al- 
lege, ajgainst  the  claim  of  the  assignees, 
that  his  judgment  was  signed  under  a 
warrant  of  attorney  in  an  action  com- 
menced adversely,  and  is  therefore  pro- 
tected by  stat.  1  W.  4.  c.  7.  i.  7.,  the 
onus  of  proving  the  action  so  com- 
menced lies  on  such  creditor. 

An  admission  that  the  judgment  was 
signed  on  a  warrant  of  attorney  pur- 
porting to  be  given  by  the  debtor  to 
the  creditor  as  collateral  security  for 
the  sum  of  &c.,  and  that  the  fi.  &.  was 
duly  executed  on  the  effects,  does  not 
shew  that  the  warrant  of  attorney  wai 
given  in  an  adverse  action,  but  implies 
the  contrary. 

On  a  feigned  issue  between  cxeco- 
tion  creditor  and  assignees,  the  decla- 
ration reciting  an  execution  and  fiat 
in  bankruptcy  and  a  wager  on  the 
question,  "  whether  the  aforesaid  exe- 
cution was  valid  against  the  said  fiat, 
the  plmntiff*is  not  entitled  by  the  terms 
of  the  issue  to  dispute  the  bankniptcj. 
lAnnit  v.  Chaffers,  762. 

2.  Burthen  of  proof,  762.     Ante,!. 

VIII.  Feigned  issue. 

Right  to  dispute  the  bankruptcy,  76i. 
Ante,  Yll.  1. 

IX.  Commitment  by  commis^oners. 
Form  of  warrant. 

A  bankrupt  being  committed  by  the 
commissioners,  applied  for  a  habeas 
corpus  on  affidavit  which  set  out  the 
conclusion  only  of  the  warrant,  as  fol- 
lows :  "  which  said  answers  so  given 
on  the  same  several  examinations  as 
aforesaid  by  "  d-c,  *'  and  the  schedule 
by  him  referred  to  and  hereunto  an- 
nexed as  part  of  this  our  warrant,  not 
being  satisfactory  to  us  the  said  com- 
missioners, these  are  therefore  to  will* 
&c.  It  appeared  from  the  affidavit 
that  the  bankrupt  had  been  several 
times  q^auiined  :  but  no  part  of  any 
examination  was  there  set  out. 

Held,  that  no  defect  appeared :  it  not 
being  necessary  that  the  warrant  should 
further  particularize  the  objections, 
and  the  examinations  themselves  not 
being  brought  before  the  courL  Ex 
parte  Dauncey,  66S. 

BANNS. 

Misnomer  in  publication,  361.     A/iar^ 
riage,  I. 


BARON  AND  FEME. 
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BARON  AND  FEME. 
Marriage.    Marriage. 

BASTARD. 
Settlement  of,  58 1 .    Poor,  VIII. 

BILL  OF  LADING. 
Sfiipping. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  Pleading. 

1.  Contract  void  by  foreign  law  against 

usury :  traverse. 

To  a  declaration  by  payee  of  a  pro- 
missory note  against  maker,  defendant 
pleaded  that  the  note  was  made  in 
Belgium,  and  that,  by  the  law  of  Bel- 
gittm,  no  person  might  take  or  agree  to 
take  on  a  loan  more  than  5  per  cent, 
interest,  and  all  agreements  for  paying 
more  were  void,  and  no  person  could 
recover,  on  such  an  agreement,  either 
the  money  lent  or  the  interest,  and 
promissory  notes  made  to  secure  pay- 
ment of  money  lent  on  such  an  agree- 
ment were  void :  that  plaintiff*  and  de- 
fendant, residing  in  Belgium,  agreed 
that  plaintiff*  should  lend  defendant 
money  at  more  than  5  per  cent,  inte- 
rest, and  that  a  note  should  be  made 
for  securing  the  repayment  of  the  mo- 
ney so  lent,  with  the  said  interest ;  and 
that  the  money  was  lent,  and  the  note 
mentioned  in  the  declaration  made,  in 
pursuance  of  the  agreement.'  Replica- 
tion, that  the  rate  of  interest  was  not 
by  the  law  of  Belgium  limited  to  5  per 
cent.,  nor  by  that  law  were  promibsory 
notes  made  to  secure  the  payment  of 
money  lent  on  an  agreement  for  more 
than  5  per  cent,  interest  void,  nor  did 
defendant  make  or  plaintiff* receive  the 
note  on  terms  contrary  to  the  law  of 
Belgium, 

On  special  demurrer,  for  multifari- 
ousness and  uncertainty. 

Held,  that  the  replication  was  good, 
the  first  two  branches  merely  traversing 
facts  which  made  up  a  single  defence, 
and  the  last  branch  either  repeating  the 
traverses  in  the  other  two  branches,  or 
(which,  per  Williams  J.,  was  its  real 
effect^  denying  matter  not  alleged  in 
the  plea,  and  being  superfluous  on  the 
former  luppoiitiony  and  immaterial  on 


the  latter.    De  Bernardy  v.  Spalding, 
823. 

2.  Traverse  of  one  only  of  several  ma- 
terial allegations  in  plea. 
To  a  declaration  on  n  promissory 

note  defendant  pleaded  that  it  was 
given  in  consideration  only  of  a  sum 
less  than  the  amount  in  the  note, 
which  sum  had  been  paid  and  satisfied. 
Plaintiff*  traversed  the  payment  and 
satisfaction  only.  Verdict  for  plaintiffi 
Held,  that  the  plea  was  made  by  the 
verdict  entirely  unavailable;  and  that 
damages  must  be  given  in  respect  of  the 
whole  amount  in  the  note.  Bobim  v. 
Lord  Maidstone,  811. 

3.  Amount   less    than    alleged,   811. 
Ante,  2. 

II.  Damages. 
Effect  of  admissions  of  allegations  not 
traversed,  811.  Ant^,  II.  2. 

BOND. 

L  Stamp,  475.    'Slamp,Ul. 

II.  Usury. 

What  reservation  of  interest  usurious 
if  unexplained,  749.     Usury,\\, 

III.  Continuing  security. 

1.  Evidence,  792.     Payment,  I. 

2.  Application  of  payments,  792.  Pay* 
ment,  I. 

BOOK. 

Of  deceased  master,  entry  in,  132.  Poor, 
X.  1. 

BOROUGH. 
Municipal  Corporation, 

BROKER. 

Variation  between  bought  and  sold  notes, 
757.     Vendors,  IV. 

CALLS. 
Action  for,  4.30.     Company,  II.  1* 

CAPIAS  AD  SATISFACIENDUM. 

I.  Generally. 

1.  Voidable  for  want  of  a  sci.  fa.,  a 
protection  until  avoided.  Scire 
Facias. 

2.  Meaning  of  direction  **  to  be  re- 
turned non  est  inventus,*'  817.  She* 
riff,  V.  1. 
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CERTIFICATE. 


IL  Execution  and  levy. 

1.  What  expenses  may  be  levied. 

A  ca.  sa.  roust  not  be  indorsed  to 
levy  expenses  of  a  fi.  fa.,  in  the  same 
cause,  to  which  nulla  bona  was  re- 
turned.   Earp  V.  Satcheil,  121. 

2.  Surrender  of  debtor,  817.    Sheriffi 
V.  1. 

III.  Testatum  ca.  sa. 

Order  in  which  the  writs  are  to  be 
sued  out. 

In  an  action  brought  in  Middlesex^ 
plaintiffsigned  judgment,  3fa^  2d,  1842. 
On  Jufy  9th,  1842,  he  sued  out  a  testa- 
tum ca.  sa.  in  Surrey  (not  having  ob- 
tained any  ca.  sa.  in  Middlesex),  but 
defendant  could  not  be  found.  On 
May  10th,  1845,  plaintiff,  hearing  that 
defendant  was  in  Keni,  lodged  a  ca.  sa. 
with  the  sheriff  of  Middletex^  which 
was  returned  non  est  inventus  on  the 
same  day;  and  the  testatum  writ  into 
Surrey  was  returned  in  like  manner  on 
May  1 1th.  On  May  11th,  plaintiff 
sued  out  a  testatum  writ  into  Xeni, 
and  defendant  was  thereupon  arrested. 
The  returns  of  non  est  inventus  were 
filed  on  May  12th,  and  the  proceedings 
entered  of  record,  stating  the  Middle^ 
sex  ca.  sa.  to  have  issued  on  May  2d, 
1842,  and  to  have  been  returned  non 
est  inventus  on  Jtdy  9th,  1842. 

Held,  that  the  arrest  was  irregular 
for  want  of  a  Middlesex  ca.  sa.  sued 
out  in  proper  time ;  and  the  Court  set 
aside  the  writ  issued  into  Kent,  and  dis- 
charged the  defendant  out  of  custody. 
Frost  v.  Daniell,  880. 

IV.  Poundage. 

What  execution  entitles  sheriff  to 
poundage,  817.    Sheriffs  V.  1. 

V.  Pleading  and  evidence. 

As  to  indorsement,  delivery  to  be 
executed,  and  request  not  to  take  the 
debtor,  8 1 7.     Sheriff,  V.  1 . 

VI.  Setting  aside. 

Trespass  for  false  imprisonment. 
Plea,  that  defendant  recovered  a  judg- 
ment against  plaintiff,  and  sued  out  a 
ca.  sa.  thereon  (the  judgment  being  in 
full  force),  under  which  ca.  sa.  plaintiff 
was  arrested,  &c. 

Replication,  that  the  ca.  sa.,  after  the 
issuing  thereof,  and  before  the  com- 
mencement of  the  suit,  was  set  aside 


by  a  Judge's  order;  not  averring  die 
grounds  of  such  order. 

Held  bad  on  spedal  demurrer,  inas- 
much as  the  writ  might,  under  suppos- 
able  circumstances,  have  been  set  aside 
for  reasons  which  would  have  been 
ground  of  error,  and  would  not,  tho^ 
fore,  have  prevented  such  writ,  oodl 
set  aside,  from  being  a  justification  to 
parties  enforcing  it;  and  the  repHca- 
don  did  not  negative  the  existence  of 
such  circumstances.  Prentice  y.  Ha^ 
rison,  852. 

CASE. 

I.  When  it  lies. 

1.  For  excessive  distress,  and  for  se- 
cond distress,  125.    IHsiress,  U. 

2.  When  not  for  instigation  of  legal 
proceedings,  883.    MauUetussux, 

5.  For  extortion  by  improper  indorse- 
ment on  ca.  sa.,  121.     Capias,  IL  1. 

II.  Pleading. 

1.  What  is  a  count  in  case,  125.  Lih 
tress,  II. 

2.  Declaration  for  maliciously  obtain- 
ing writ  of  extent^  481.    ExteuL 

5.  Pleas  negativing  damage,  in  case  for 
false  return,  566.     Sheriff,  IV.  I. 

III.  Damages. 

What  recoverable  in  case  against 
sheriff  for  negligence  in  executing  fi. 
fa.,  380  n.     Sfteriff,  III. 

IV.  Costs. 

Where  defendant  succeeds  on  pies 
of  '*  not  guilty,"  having  raised  anodier 
issue,  involved  therein,  which  is  fonod 
against  him,  59,     CostM,  I. 

V.  Special,  132.     Poor,  X.  1. 

CERTAINTY. 

I,  In  pleading,  832.     Plea,  II.  5. 

II.  In  an  award,  687.     Rent  charge,  L  -. 

CERTIFICATE. 

I.  For  costs,  621.     Trespass,  IV.  1. 

II.  Time. 

For  special  jury;  signature,  when 
too  late. 

A  case  was  tried  by  a  special  jury, 
who  retired,  and,  while  anoth«'  cause 
was  going  on,  brought  in  a  verdict  for 


CERTIORARI. 
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defendant.  Defendant's  counsel  imme- 
diately applied  for  a  certificate  for  a 
special  jury,  under  stat.  6  G,  4.  c.  50. 
1.54.;  and  the  judee  verbally  granted 
the  application.  The  associate  there- 
upon indorsed  the  certificate  on  the 
record,  but,  owing  to  the  hurry  occa- 
doned  bv  the  trial  of  the  other  cause, 
and  to  the  departureof  the  judge  from 
the  assize  town  very  soon  after,  he  did 
not  obtain  the  judee's  signature  to  the 
certificate.  The  juc^e  afterwards  signed 
the  certificate  in  the  interval  between 
the  first  and  second  attendance  for 
taxation  of  costs,  which  took  place 
almost  immediately  after  the  postea 
was  delivered  to  defendant. 

Held,  that  the  signature  was  too 
late;  and  this  Court  set  aside  the  cer- 
tificate.   Grace  v.  CUnch,  606. 

CERTIORARI. 
To  remove  orders. 

What  minutes  and  books  remove- 
able,  893.  SiaivtcXLW.  S. 

CESSIO  BONORUM. 
Page  1 7S.    Bankrupt^  IV. 

CHAMBERS. 

Judge  at,  64S.    Amendment t  I.  1.  759. 
Judge* 

CHAPEL. 

Publication  of  rate  on  church  and  chapel 
doors,  141.    Rate^  II, 

CHARITY. 

I.  Legal  right  forced  by  mandamus,  157. 
Mandamus  J 1,  1. 

II.  Custody  of  key,  157.  Mandamus^  1. 1. 

CHARTERPARTY. 
Page  260.    Sfappingy  HI.  I. 

CHURCH. 

Publication  of  rate  on  church  doors,  141. 
'     Rate^  II. 

CLERK. 
Addition  of, 42 II •    Afidamt^ I. 


COLLATERAL  SECURITY. 
Pages  475.    Stamp,  III.    749.  Usury. 

COMMITMENT. 

Of  bankrupt  for  not  answering  satisfac- 
torily, 668.    BankruptflX. 

COMPANY. 
Public :  deed  of  constitution. 

1.  Distinction  between  provisions 
forming  part  of  the  constitution,  and 
provisions  for  regulation  and  ma- 
nagement, 430.    Post,  II.  1. 

2.  Provisions  limiting  number  of  Di« 
rectors,  430.    Post,  II.  1. 

3.  Provisions  fixing  value  of  shares, 
430.    PiM/,II.  1. 

4.  Provisions  for  making  alterations, 
430.    Post^  II.  1. 

U.  Public :  alterations  in  constitution. 

1.  Effect  of  alterations  improperly 
made. 

By  a  deed  of  settlement,  reciting  that 
certain  persons  had  agreed  to  form 
themselves  into  a  company  for  work- 
ing iron  mines,  &c.,  it  was  covenanted 
that  the  parties  should  be  and  continue 
such  companv  for  the  term  of  sixty- 
one  years,  unless  sooner  dissolved  as  in 
the  deed  was  provided ;  that  the  com- 
pany's capital  should  consist  of  two 
milUons  sterling,  divided  into  S0,000 
shares  of  100/.  each ;  that  the  manage- 
ment of  the  company  should  be  con- 
fided to  sixteen  directors;  and  that  the 
affairs  and  concerns  of  the  company 
should  from  thenceforth  be  conducted 
and  managed  under  and  subject  to  the 
regulations^  clauses^  and  agreements  after 
contained.  These  related  to  the  cafling 
of  meetings,  votes,  resignation  and  ap- 
pointment of  directors,  acquisition  and 
transfer  of  shares,  making  of  calls,  &c. ; 
and  clause  29.  ordained  that,  for  the 
better  conduct  and  management  of  the 
affairs  of  the  company,  a  special  general 
meeting  called  for  the  purpose  might 
from  time  to  time  amende  alter  or  annul 
all  or  any  of  the  clauses  of  the  deed,  or 
of  the  existing  regulations  and  provisions 
of  the  company,  and  make  any  new  or 
other  regulations  and  provisions  in  lieu 
thereof  or  in  addition  thereto.  Pro- 
vided that  such  amended  or  altered 
regulations  and  provisions  should  not 
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extend  to  alter  the  regulations  after* 
wards  laid  down  in  the  deed,  confining 
the  individual  responsibility  of  each 
proprietor  as  between  himself  and  his 
coproprietors,  for  calls,  debts,  and 
other  demands,  to  the  amount  of  his 
share  in  the  company's  capital  for  the 
time  being.  By  other  clauses  provision 
was  made  fur  dissolving  the  society  by 
the  resolution  of  a  special  ceneral 
meeting :  and  it  was  ordained  that  the 
directors  should  never  consist  of  more 
or  fewer  than  sixteen. 

Held  that,  under  clause  29.,  the  com- 
pany might,  at  a  special  general  meet- 
ing, reduce  the  number  of  directors 
from  sixteen  to  seven. 

SemblCf  that  the  amount  of  capital 
and  value  of  shares  were  part  of  the 
constitution  of  the  company,  and  that 
resolutions  for  reducing  the  capital  to 
one  million,  divided  into  20,000  shares 
of  50/.  each,  were  not  warranted  by 
clause  29^  though  they  were  not  for- 
bidden by  the  proviso. 

And 

Held,  that  such  resolutions,  if  illegal, 
were  not  ratified  by  a  subsequent  act 
of  parliament  (3  &  4  Vici.  c.  xcvi.),  re- 
citing that  the  company's  afiairs  had 
been  carried  on  under  the  regulations 
of  the  deed  of  settlement,  as  such  re- 
gulations had  since  been  varied  or  al- 
tered by  resolutions  of  the  company, 
made  in  pursuance  of  powers  for 
that  purpose  contained  in  the  deed, 
and  which  resolutions  had  been  sub- 
joined to  the  deed:  because  the  act 
could  only  be  taken  to  contemplate 
resolutions  legally  made ;  and  because 
it  was  not  shewn  that  in  fact  the  new 
resolutions  had  been  subjoined.     But 

Held,  that  the  resolutions  for  altering 
the  capital  and  shares,  if  illegal,  did  not 
dissolve  the  company,  but  were  simply 
inoperative^  that  the  mere  fact  of  their 
having  passed  was  no  defence  to  an 
action  for  calls  since  made ;  that,  at  any 
rate,  a  party  who  had  taken  shares  after 
the  resolutions  passed  could  not  allege 
that  no  company  then  existed :  and 
that,  assuming  the  shares  to  have  been 
at  one  time  reduced  de  facto  to  50/.,  it 
was  a  material  question  on  the  plead- 
ings in  such  action,  whether  the  de- 
fendant had  not  afterwards,  and  before 
the  calls  were  made,  concurred  in  a 
resolution  for  raising  the  shares  again 


to  100/.  Also  that,  if  this  appeared, 
it  was  not  necessary  that  the  concur- 
rence should  have  been  by  deed. 

The  covenant  in  the  deed  of  settle- 
ment, for  pa^nf^  instalments  on  shares, 
was  made  with  individuals  >f .,  B.  &  C„ 
by  their  names,  and  not  in  any  official 
or  representative  capacity.  By  stal. 
3&4  Vict.  c. xcvi.  it  was  enacted  that 
all  actions,  &c.  upon  any  covenants, 
&c.  entered  into  with  the  company,  or 
wherein  the  said  company  is  or  shall  be 
interested,  and  all  proceedings  gene- 
rally, to  be  commenced  by  or  on  b^ 
half  of  the  company,  or  wherein  they 
shall  be  concerned  or  interested,  ''shall 
and  lawfully  may"  be  commeno*d  and 
carried  on  in  the  name  of  their  secre- 
tary  for  the  time  being.  Held,  that 
the  company  were  interested  in  the 
above  covenants  with  A,,  B.,  and  C,  aod 
the  action  upon  them  rightly  brought 
in  the  name  of  the  secretary. 

The  statute  provided  that  a  memo- 
rial of  the  names,  &c,  of  the  oificen 
and  proprietors  of  the  company  should 
be  enrolled  in  Chancer}- :  and,  in  an- 
other clause,  that  no  action  should  be 
brought  by  the  company,  under  the 
statute,  till  such  memorial  should  have 
l>een  enrolled.  Held,  in  an  action 
brought  by  S„  declaring  as  the  secre- 
tary of  the  company,  suing  as  the  no- 
minal plaintiff*  on  their  behalf  accord- 
ing to  the  act, — that  the  omission  to 
aver  such  enrolment  in  the  declaration 
could  not  be  made  an  objection  on 
general  demurrer.  SmitA  v.  Gmulds" 
worthy,  450. 

2.  Sanction     by     concurrence,    430. 
Ante.  1. 

5.  Sanction  by  subsequent  statute,  430. 

AntCy  1. 
4.  Sanction  by  act  in  pais, 430.  Ante,  1. 

III.  Public  :  action  for  calls. 

Effect  of  alterations  in  the  constitution 
of  the  company,  430.     Ante,  II.  1. 

IV.  Public :  capital. 

Alterations  as  to,  when  nugatory,  430. 
Ante,  n.  1. 

V.  Public:  management. 

Number  of  directors,  430.  Ani^,  II.  1. 

VI.  Public :  actions  by. 

1.  On  a  covenant  with  individual  part- 
ners, 430.    Ante,  II.  1. 


COMPENSATION. 


CONSTRUCTION.         W7 


S.  Pleading  enrolment  of  memorial, 
430.    Ant>^  II.  1. 

VII.  Public :  execution  of  works. 

How  compelled  to  execute  works  in  a 
prescribed  manner,  162.  Aianda- 
mut^  II. 

COMPENSATION. 

Costs  of  mandamus  to  hear  claims,  877. 
Mandamus,  HI.  .7. 

COMPETENCE. 
Of  Witness.     WUnets. 

COMPROMISE. 
Of  writ  of  extent,  481.    Extent. 

CONDUCT. 
Admission  by,  95.    Poor,  VII. 

CONFESSION  AND  AVOIDANCE. 
Page  5S8.     Guarantee,  II. 

CONSENT  RULE. 
Page  416.    Ejectment,  II. 

CONSroERATION. 

I.  Pleading. 

1.  Allegation  of  diflferent  consideration, 
amounting  to  nou  assumpsit,  528. 
Guarantee,  II. 

2.  Pleading  as  to  part,  811.  BiUt,  1. 2. 

II.  For  wager,  889.     Wager, 

CONSTRUCTION 
I.  Of  statutes. 

1.  Weight  allowed  to  the  title,  313. 
TMhe,  II. 

2.  Weight  allowed  to  the  preamble, 
315,  328,  337.  Tithe,  II.  784.  She* 
riff,  V.  2. 

3.  Incorporation  of  previous  acts,  919. 
Poor,  II.  1. 

4.  Not  restrictive  of  preceding  enact- 
ment, 711.    Poor,  XX.  1. 

5.  Limitation  of  a  general  enactment 
by  provisions  inconsistent  therewith, 
46.     Bailway,  II. 

6.  Whether  directory,  840.   Replevin, 

7.  Not  imperative,  687.    Rent  charge, 

Us. 


8.  Retrospective,  655,  Warrant  of 
Attorney,  HI.    749.  Usury,  IV. 

9.  Not  so  as  to  supply  omissions,  240. 
Highway,  I.,  2. 

10.  What  is  to  be  construed  as  a  re- 
medial act,  313,  518.     Tithe,  H. 

11.  Clauses  to  give  compulsory  powers 
must  be  unambiguous,  46.  Ilaiiway, 
U, 

12.  Of  local  act  in  pari  materia  with 
a  prior  general  act,  2.    Poor,  V.  1. 

II.  Particular  words  and  phrases. 

1.  '^  Afore  execution  had,"  858.  Costs, 
IX. 

2.  "Of  any  turnpike  road,"  101. 
Turtqyike,  I. 

3.  "Amended,"  768.    Oath, 

4.  **  Assessed,"  528.  Poor,  XI. 

5.  "All  the  churches  and  chapels 
within  such  parish,"  141.    liate,U, 

6.  "  Claims,"  313,  318.     Tithe,  II. 

7.  "To  be  executed  in  due  form  of 
law,"  817.     Sheriff,  y,\. 

8.  "Immediately,"  606.  Certificate, 
H. 

9.V*  It  shall;  be  lawful,"  687.  Bent 
charge,  I.  2. 

10.  "Levying,"  and  "raising"  rates, 
141.    Bate,  II. 

11.  "To  be  returned  non  est  inventus," 
817.     Sheriff,  Y.U 

12.  "Inconvenience  of  suits/*  513, 
317.     TUhe,  II, 

15.  "Or :  "  "  general  or  quarter  ses- 
sions," 807.    Poor,  XVI.  1. 

14.  "Other  parochial  rates,"  240. 
Highway,  I.  2. 

15.  "Otherwise,"  315,  318,  340. 
Tithe,  II. 

16.  Protection  "from  all  process," 
172.     Bankrupt,  IV. 

17.  "Prosecution,"  419.     JVitneu. 

18.  "By  reason  or  colour  of  their 
office,"  784.    Sheriff,  V.  2. 

19.  "Such  and  the  like  powers  and 
remedici,"  687.   Bent  charge,  I,  2. 

20.  Notice  of  "such  action,  and  of  the 
cause  thereof,"  585.    Notice,  I. 

21.  "Substance  of  the  ofleoce,"  85. 
Petywy, 
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COSTS. 


28.  *'  Wholly  insuffident  for  the  rqmir 
of  the  turnpike  road  within  any 
parifthy**  101.     Turnpike,  L 


CONTEMPLATION  OF  BANK- 
RUPTCY. 

What  u,  674.     Bankrupt,  L 


CONTRACT. 

I.  Generally. 

1.  Distinction  between  contract  and 
collateral  security,  182.  Debt,!,  1. 

2.  By  implication  of  law. 

Distinction  between  implication  by 
the  court  and  inference  by  the  jury, 
260.    Shipping,  IIL  1. 

5.  Illegality. 

When  not  available  as  defence  by 
bailee,  511.    Bmlment,  I. 

4.  Ambulatory  or  not,  260.  Skipping, 
III.  1. 

5.  Variations  between  dif^nt  parts; 
bought  and  sold  notes,  737.  Ven- 
dors, IV. 

II.  Stamp. 

Agreement  not  of  the  value  of  20/. : 
measure  of  value,  367.    Stamp,  IV. 

III.  Particular  contracts. 

i.  By  indorsee  of  bill  of  lading  with 
the  shipowner  for  freight,  260.  Ship^ 
ping,  III.  1 . 

2.  Mutual,  to  indemnify  agmnst  pro- 
secutions, 419.     Witness, 

3.  That  a  judgment  shall  stand  as  a 
security,  74.    Judgment,  IV. 

4.  For  sale,  by  order  of  Poor  Law 
Commissioners,  919.    Poor,  II.  1. 

IV.  Pleading. 

1 .  Effect  of  several  counts  on  one  con- 
tract and  matter  of  complaint,  379. 
Declaration,  I.  2. 

2.  When  the  declaration  may  be  ge- 
neral, and  when  it  must  be  special, 
260.     Shipping,  III.,  1. 

3.  Time  when  material,  832.  Plea,  II. 
3. 

V.  Evidence. 

1.  Inferred  from  practice,  260.  S/upn 
ping,  IIL,  1. 


2.  Collected  from  letters,  219.  AgaU, 
L,  1. 

3.  Not  the  private  minute  of  a  de- 
ceased party  in  the  same  imereo, 
132.    Poor,  X.,  1. 

4.  Production  on  writ  of  inqmry,  after 
admission  by  demurrer,  919.  Poor, 
II.,  1. 

CONVEYANCE. 

I.  Tender  of,  422.     RaUunsy,  I. 

II.  Repugnant  habendum,  663.    Ltfe, 

CONVICTION. 

Appeal. 

Joint  notice  of  appeal  against  serenl 
convictions  for  unlawful  fishing,  177 
Appeal,\l\,  1. 

CORPORATION. 

I.  Removal  of  order  by  certiorari,  893. 
Statute,  XLVI.  5. 

II.  Municipal.    Municipal  Corporatkm, 

COSTS. 

I.  Of  several  issues  found  for  difiereot 
parties. 

Where  an  issue  found  for  plaintiff  is 
involved  in  an  issue  found  for  defend- 
ant. 

Case  for  deceitfully  warranting  that 
a  ship  was  fit  to  be  classed  as  '*  A  1."  io 
Llot/d's  register,  she  not  being  so. 
Pleas  :  1.  Not  guilty.  2.  Denying  the 
unfitness  of  the  ship  to  be  so  classed. 
Verdict  for  defendants  on  the  first 
issue ;  for  plaintifls  on  the  second. 

The  master,  on  taxation,  refused  to 
allow  defendants  their  costs  of  wit- 
nesses to  prove  the  fitness,  and  allowed 
plaintiffs  their  costs  of  witnesses  to 
prove  the  unfitness. 

Held,  a  right  taxation. 

If  the  only  plea  had  been  not  guilty, 
and  the  defendants  had  obtained  a  ver- 
dict, the  unfitness  being  proved,  but  the 
scienter  disproved:  Qutrre,  whether 
the  costs  could  have  been  apportioned. 
Daniel  v.  Barry,  59. 

II.  Of  divisible  is6ue,  59.     Ante,  I. 

1.  After  amendment. 

By  plaintiff  on  terms  as  to  costs. 
A  cause  standing  for  trial,  the  plain- 


COSTS,  III.— X. 
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tifls  obtuned  leave  to  amend,  by  strik- 
ing out  the  names  of  the  defendants 
on  payment  of  costs,  the  remaining 
defendants  having  liberty  to  plead  de 
novo.  The  master  allowed  the  de- 
fendants, whose  names  were  struck  out, 
their  entire  costs  of  the  cause,  and  the 
remaining  defendants  the  costs  of  the 
day  only.  The  latter  defendants  after- 
wards paid  money  into  court,  which 
the  plaintiffs  accepted.  The  master 
then  taxed  the  plaintiffi  their  costs, 
not,  however,  allowing  them  any  costs 
subsequent  to  the  former  pleas. 

Held,  a  right  taxation. 

Held  also,  that  the  remaining  de- 
fendants were  entitled  to  their  costs 
of  the  former  pleas  and  subsequent 
proceedings;  and  that  the  master 
could  not  have  allowed  these  on  the 
former  taxation.  Jackton  v.  Nunn^ 
S09. 

2.  Power  and  discretion  of  judge  at 
chambers,  642.    Amendment^  I.  1. 

III.  Of  execution. 

Costs  of  fruitless  fi.  &.  must  not  be 
indorsed  on  ca.  sa.  in  same  cause,  121. 
Coptof,  II.  1.- 

IV.  In  quo  warranto,  146.    Quo  Wat' 
ranto, 

V.  In  trespass  quare  clau8umfiregit,621. 
Trespoit,  IV.  1. 

VI.  Of  Mandamus.    Mandamus fllL 

VII.  New  trial 

Attorney's  term  fee,  621.     TVfffpofi, 
IV.  1. 

VIII.  Taxation. 

1.  Where  plaintiff  amends  after  plea, 
209.    Ante,  II.  1. 

2.  On  lower  scale :  for  defendant. 

Costs  on  the  reduced  scale  may  be 
taxed  for  a  defendant  under  the  Direct 
tiona  to  Taxing  Officert,  of  HU,  Vac. 
4  W,  4.,  though  plaintiff's  costs  only 
are  mentioned  in  the  regulation. 

Plaintiff,  in  action  of  debt  for  goods 
sold  and  delivered,  wherein  less  than 
20/.  was  demanded,  took  out  a  sum- 
mons for  trial  by  the  sheriff  Defen- 
dant opposed  the  order,  on  the  ground 
.  that  a  question  of  law  would  arise; 
and  the  Judge  made  no  order*    De*. 


fendnnt  obtained  judgment  as  in  case  of 
a  nonsuit. 

Held,  that  the  master  was  right  in 
taxing  defendant's  costs  on  the  lower 
scale.     WUUamton  v.  Heaih,  402. 

3.  On    lower    scale:  importance    of 
rights  in  question. 

Where  proceedings  in  a  cause  are 
stayed  by  consent,  on  payment  of  debt 
and  costs,  and  the  sum  recovered  does 
notexceed  20/.without  costs,  theMaster, 
under  the  Directions  to  Tajeing  Officers, 
Reg.  Gen.  Hill.  4  W.  4.,  must  tax  on 
the  reduced  scale,  though  the  action 
involves  a  question  of  difficulty  and 
importance  (on  the  right  to  fees  of 
office),  which  the  plaintiff  would  have 
tried  at  the  assizes  if  the  defendant  had 
not  proposed  a  settlement.  Keppel  v. 
SkUson,  914. 

4.  Entry  of  judgment  not  final  until, 
635.    Judgment,  I.  1. 

5.  Particular  items. 

Unnecessary  affidavits,  646.  Quo  War- 
ranto,V.  2. 

IX.  In  error. 

For  delay  of  execution. 

Under  stat.  3  H.  7.  e.  10.,  which 
enables  a  defendant  in  error  to  '*  re- 
cover his  costs  and  damage  for  his  de- 
lay," if  a  writ  of  error  be  sued  out 
**  afore  execution  had,"  and  the  judg- 
ment be  affirmed,  Held  by  the  Court 
of  Exchequer  Chamber, 

1.  That  the  writ  is  sued  out  "afore 
execution  had  "  if  an  execution  has 
issued  before  the  writ,  but  has  been 
rendered  ineffectual  by  proceedings 
taken  adversely  to  the  plaintiff  below. 

2.  That,  if  the  plaintiff  in  error  does 
not  put  in  bail  according  to  stats. 
3  Ja.  c.  8.  and  6  G.  4.  c.  96.  s.  1.,  the 
execution  is  not  delayed  within  the 
meaning  of  stat.  3  H.  7.  c.  10.,  even 
during  the  four  days  allowed  by 
practice  for  putting  in  the  bail.  And 

5.  That,  in  the  latter  case,  plaintiff  in 
error  cannot  have  double  costs  under 
2  stat.  13  C.  2.  c.  2.  s.  10.,  on  affirm- 
ance of  the  judgment.  Newlands  v. 
Holmes^  858. 

X.  Rule  for. 

1.  Distinct  motion  when  necessary, 
646.    Q»o  Warranto^  V.  t. 
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COUNCILLOR. 


2.  On  what  materials,  646.  Quo  War* 
rantoy  V.  2. 

3.  Application  for  payment,  801.  Jlioit- 
damns f  HI.  4. 

4.  What  the  affidavits  must  ihew,  877. 
Mandamus,  liL  2. 

5.  On  what  affidavits :  of  application 
for  mandamus,  Reg^  Gen,  653» 

6.  Against  person  not  a  party  to  the 
original  rule.    Reg.  Gat.  653. 

7.  Moulding  of  rule,  801.  Mandamus, 
11 L  4. 

8.  Against  Municipal  Corporation,  801 . 
Mandamus,  IIL  4. 

XL  Against  other  than  the  nominal  party. 
Against  real  prosecutor,  646.  Quo 
Warranto,  V,  2. 

XIL  Effect  of  payment  of. 

Decision    not   reviewed    after^    759. 
Judge,  II.  1. 

XIII.  Chargeable  on  borough  fundt  796. 
Statute^  XLVL  4. 

COUNCILLOR. 

Municipal  Corporation, 

COUNSEL. 

Mayor's   costs  of  taking  opinion,  796. 
Statute,  XLVL  4. 

COUNT. 

Several  counts  on  one  cause  of  action, 
579.     Declaration,  1.  2. 

COUNTY. 

I.  Treasurer. 

Order  to  repay  charges  of  pauper  lu- 
natic to,  71 1.     Poor,  XXI.  1. 

II.  Lunatic  asylum. 

Order  to  repay  charges,  711.    Poor, 
XXL  1. 

COVENANT. 

L  To  pay  premiums :  remedy  when  not 
barred  by  certificate  of  covenantor, 
386.     Bankrupt,  V. 

II.  Who  may  sue. 


DAMAGES,  IL 

Public  officer  on  covenant  with  ifi- 
rectors  as  iadi?iduals,  430.  Cam" 
pany^  IL  J.' 

III.  Who  must  sue  jointly. 

Declaration,  in  covenant  at  the  suit 
of  E.,  stated  that  F,  and  W.  demised 
lands  and  iron  mines  of  one  undivided 
moiety  of  which  J^.  was  seized  in  fee, 
to  defendant  for  a  term  of  years,  de- 
fendant covenanting  with  F.  and  H^., 
and  their  heirs,  executors,  &c,  to  erect 
and  work  furnaces,  to  repair  the  pre- 
mises, and  work  the  mines ;  and  that 
F.  died,  and  plaintiff  was  /'Vs  heir: 
and  breaches  of  the  covenants  were 
assigned,  committed  nnce  F*s  death. 
Plea,  that  W.  survived  F. 

Held,  on  demurrer,  that  the  action, 
brought  by  E.  without  W^  could  not 
be  maintained.  Folej^  v.  Addenbrooh, 
197. 

CRIMINAL  INFORMATION. 

Against  justice  for  refusing   baO,  468. 
BaiL  IL 


CROWN. 

I.  What  it  may  grant  with  franchise  of 
port,  545.     Port,  I. 

IL  Beneficial  occupation  of  crown  pro- 
perty, 2.    Poor,  V.  1. 

CUSTODY. 

I.  Discharge  from,  172.     Bankrupt,  IV, 

II.  See  also  Capias, 

CUSTOM. 

For  township  to  repair  its  own  highways : 
evidence,  499.    Highway,  I.  1. 

DAMAGES. 

I.  In  particular  cases. 

1.  In   cawc  for  a  false   return,  566. 
Sheriff,  IV.  1 . 

2.  In  case  against  sheriff  for  negligence, 
580  n.     Sheriff,  III. 

3.  In  case  for  excessive  distress,  49J. 
Distress,  I, 

II.  When  the  gist  of  the  action. 

In  case  for  a  false  return,  566.   Skerf, 
IV.  1. 


DEATH. 


DECLARAIION,  11.        941 


III.  Pleading. 

1.  Special  allegation,  when  necessar}*, 
495.    Disireu,  I. 

2.  Plea  negativing,  566.  Sheriff,  IV.  1. 

5.  Effect  of  allegations  in  plea  not  tra- 
versed, where  a  material  traverse  is 
found  for  plaintiff,  811.    Bilk,  I.  2. 

IV.  Amount. 

New  trial  on  account  of  damages  helng 
too  small,  917.    New  Trial, 

DEATH. 
Of  parties  afler  verdict. 
Entry  of  judgment,  635.    Judgment, 


I.  1. 


DEBT. 


I.  Action  of,  on  simple  contract. 

1.  When  it  lies  though  there  is  a  se- 
curity by  specialty. 

Defendant  borrowed  money  of  B,, 
and  conveyed  land  in  trust  for  him, 
with  a  power  of  sale,  in  tfust  to  pay 
him  principal  and  interest,  and  pay 
over  the  residue  to  defendant;  de- 
fendant afterwards  borrowed  other 
money  of  B,y  and  charged  that  also  on 
the  land,  but  without  any  power  of 
sale.  Afterwards  plaintiff  paying  both 
sums  to  ^.,  and  advancing  an  additional 
sum  to  defendant,  by  deed  between 
plaintifl^  defendant,  B,,  and^.'s  trustee, 
the  former  securities  were  assigned  to 
plaintiff  (B,  giving  plaintiff  power  of 
attorney  to  sue  in  his  name  as  to  the 
first  sum  borrowed),  and  the  lands  were 
conveyed  to  plaintiff,  to  hold  them  to 
the  same  trusts,  but  for  his  own  benefit, 
as  were  mentioned  in  the  other  deeds 
with  respect  to  B.  None  of  the  deeds 
contained  a  covenant  to  pay. 

Plaintiff  sued  defendant  in  debt,  pay- 
able on  demand,  for  money  paid,  money 
lent,  interest,  and  on  an  account  statecl. 
IleUI,  that  he  was  entitled  to  recover 
the  whole  sum,  on  proof  that  he  had 
paid  it  as  above;  and  that  he  was  not 
bound  to  declare  on  the  deed.  Yates 
V.  Ashton,  1 82. 

2.  Not  for  price  of  goods  delivered 
under  void  contract,  737.     Vendors, 

II.  Action  of,  for  rents. 

For  tithe  commutation  rent  charge, 687. 
Rent  charge,  I.  2. 

III.  Action  of,  on  statutes. 

1.  Against  sheriff  for  taking  excenive 


poundage:   whether  it \lies :  declara 
tion,  553.     Slierif,yi, 

2.  Whether  it  lies  for  statutory  rent 
charge,  687.    Bent  charge,  I.  2. 

IV.  Generally. 

1 .  Contingent,  what  is  not,  586.  Bank" 
rupt,  V. 

2.  Payable  by  instalments :  accruer,  of 
cause  of  action,  519.    Limitation,  I. 

5.  Distinction  between  ati  ^extinction 
of  the  debt  and  a  barring  •  I  the  re- 
medy, 386.    Bankrupt,  y 

DEBTOR  AND  CREDITOR. 
Bankrupt,    Insoloent  Debtor, 

DECISION. 

Of  judge  at  chambers,  642.    Amendment^ 
1.  1.  759.    Judge,  W.  1. 

DECLARATION. 

I.  In  pleading:  joinder  and  number  of 
counts. 

1.  Joinder  of  counts,  125.  DUtreu, 
II. 

2.  Two  counts  on  one  contract. 

Plaintiff  in  assumpsit  declared,  in 
one  count,  that,  in  consideration  that 
he,  at  defendant's  request,  would  buy 
of  defendant  a  horse,  defendant  pro- 
mised that  the  horse  was  sound ;  that 
plaintiff  bought  the  horse;,  but  it  was 
not  sound.  In  a  subsequent  count, 
plaintiff  declared  that,  in  consideration 
that  he,  at  defendant's  request,  would 
buy  of  defendant  a  certain  other  horse, 
defendant  promised  that  the  horse  was 
quiet  and  nad  no  vice,  except  that  he 
was  given  to  biting  when  he  was  sad- 
dled or  approached  for  the  purpose 
of  being  saddled  or  cleaned.  In  each 
count  a  breach  of  the  promise  in  that 
count  was  alleged.  Non  assumpsit 
was  pleaded  to  the  whole  declaration. 
On  the  trial,  one  contract  of  side  and 
warranty  only  was  proved;  and  the 
damages  were  given  on  the  two  counts 
collectively. 

The  Court  directed  a  new  trial,  on 
the  ground  that  the  plaintiff  could  not 
recover  upon  the  two  counts  for  the 
kanie  subject  matter  of  complaint. 
Deer  v.  Ivey,  579. 

II.  General  qualities  and  defects. 
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DEED»  I. 


1.  General,  on  implication  of  law,  or 
special  on  the  facts,  S60.  Shippmg, 
III.  1. 

2.  Special  all^ation  of  ground  of  codk 
plaint  or  oamaee,  when  necessary, 
493.    Dittreti,  I. 

3.  Omission  to  negative  probable 
cause,  883.    Maintenance, 

4.  Repugnant,  83S.    Plea^  II.  3. 

III.  New  assignment,  when  not  necessary, 
913.     Pat^nent,  III.  2. 

IV.  In  particular  cases. 

1.  For  freight,  against  indorsee  of  bill 
of  lading,  260.    Shwping,  III.  1. 

2.  In  debt  against  sheriff  for  taking 
excessive  poundage,  555.  Sheriffs 
VI.  2. 

5.  In  case  for  malicious  extent,  481. 
Extent. 

4.  In  case  for  exoesnve  distress,  493. 
Diitretty  I. 

V.  In    evidence.     Evidence^  II.  —  IV. 
VIU.— X. 

DEDUCTIONS. 

In  ascertuning  rateable  value,  18.  Poor^ 
VI.  1. 

DEED. 

I.  When  not  necessary  in  transactions 
between  partners,  43a  Company^  II.  1. 

II.  When  only  collateral,   182.    Debt, 
1. 1. 

III.  Enjoyment  under  unexecuted  in- 
strument, 367.     Stamp,  IV. 

DEFENCE. 

Interest  of  subscriber  to  expenses,  419. 
Witness. 

DEFENDANT. 
Evidence  of  his  identity,  626.     Identity, 

^       DELAY. 

Of  execution,  by  writ  of  error,  858. 
CosU,  IX. 

DELIVERY. 

Of  ca.  sa.  to  be  executed,  817.     Sheriff, 
V.  1. 

DEMAND. 

I.  Previous  to  mandamus,  162.    Manda- 
mus,  II 


DISTRESS,  I. 

II.  Before  action  of  detinue,  737.  Fni- 
dori^lV. 

m.  Of  costs.    Cm^,  III. 

DEMURRER. 

I.  General :  objections  not  available  on. 

Omission  to  allege  statutoiy  prelimi- 
nary, when,  430.     Company,  II.  1. 

II.  Judgment  on  whole  record,  832. 
Plea,  11.3, 

III.  Amendment  after. 

Judge  at  chambers :  terms  as  to  costs, 
642.    Amendment,  I.  1. 

IV.  Admissions  by. 

Effect  on  executing  writ  of  enquiry, 
919.    Poor,  II.  1. 

DEPONENT. 
Addition  of,  21 1.    AffdavU^  I. 

DEPOSIT. 
Equitable  mortgage,  749.     Usury,  IV. 

DEPOSITARY: 
Jus  tertii,  511.    Bailment,  I. 

DEPUTY. 

I.  What  may  be  done  by,  840.  Replevn, 

II.  Traverse  of  fact,  8^0.    Replevin, 

DETINUE. 

I.  For  goods  delivered  under  mistaken 
supposition  of  a  contract  of  sale,  737. 
Vendors,  IV. 

II.  Whether  a  demand  is  necessary  before 
action,  737.     Vendors,  IV. 

III.  Pleading  and  evidence. 

Leave  and    licence:    delivery  under 
mistake,  737.   Vendors,  IV. 

DISCLAIMER. 

By  bui^gess  elected  councillor,  146.  Qi» 
Warranto,  V.  1. 

DISTRESS. 

I.  Case  for  excessive :  pleading :  damages. 

Declaration  in  case  compl^ned  of  a 
distress  for  more  than  was  necessar}*  to 
satisfy  the  rent  due,  including  expenses, 
&c.,  and  made  no  mention  of  saJe, 
either  as  special  damage  or  by  way  of 


DmSIBILITV. 


imploint.  A  tale  for  leu 
than  tbe  real  value  of  the  goodi  wu 
proved  at  the  trial. 

Held  that,  on  this  declaration,  the 
plaindfT  could  recover  damages  in  re- 
■pect  onlv  of  the  detendon  up  tp  the 
time  of  the  sale,  and  not  in  respect  of 
the  lale.  Tiompton  v.  Wood,  493. 
II.  Bxcerave.  second  distress:  pleading: 
trespasser  case. 

Declaration   stated   that   defendant 


e  of  distren 
for  rem,  which  crops,  goods  and  chat- 
tel! were  sufficient  to  have  satisfied  tbe 
arrears  of  rent  and  costs;  and  that, 
although  defendant  might,  under  the 
sud  distrcBs,  have  satisfied  the  sud  ar- 
rears. Sec,  f  et  he  wrongfullj  and  vex- 
atioiuly  made  a  second  ^stress  on  the 
said  growing  crops,  goods  and  chattels, 
and  upon  other  growing  crops,  goods 
and  chattels  of  plainti#,  for  the  same 
arrears,  and  wroncfully  and  injuriouslj 
kept  and  withheld  the  said  several 
gravii^  crop«,  goods  and  chattels  from 

!ilaintiff  under  the  said  second  distresi 
or  a  long  time,  &c. 
There  were  other  counts  in  case. 
Held  that,  although  tresnaM  mi^t 
have  Iain  for  the  injury  alleged,  the 
plaindS*  was  at  liberty  to  sue  for  it  in 
case.    And  that  the  above  count  was 
substantially  in  case,  and  therefore  not 
miqcHoed.     Lear  v,  Caldeaitt,  I8S. 
lU.  For  arrears  of  tithe  commutadon 
rent  charge,  ISI.    3Ur,I.3. 

DIVISIBILITV. 
OftheiHue,  59.    CoiU,l. 

Din>UCATE. 
Page  86  B.    PaioiAnker. 

DUPLICITY. 
In  pleading,  810.    BepMH, 

DUTY. 
Entry  in  the  course  of,  139.    Poor,  X.  t. 

ECCLESIASTICAL  LAW. 
Tithes.    ZlOr. 


ESTOPPEL,  L 


MS 


EJECTMENT. 

I.  Notice  to  quit 

When'not  necessarf,  CIS.  Mort- 
gage. V.  1. 

II.  Practice:  consent  rule. 

Lessors  of  plaintiff  in  ^ectment, 
having  been  served  with  tne  usual 
agreement  for  the  consent  rule,  replied 
to  the  defendants'  plea  without  en- 
tering into  the  rule.  This  Court,  on 
motion,  ordered  the  replication  to  be 
set  ande,  and  gave  the  defendants 
leave  to  ragn  juwnent  of  nan  pros., 
unless  the  lessors  of  the  plaintiff  should 
draw  up  (he  consent  rule  within  a 
week.    Doedem.    Blaj/tlty  v.  Saoage, 

ELEGIT. 

Sheriff's  poundage,  784.    Ster^,V.3. 

ENTRY. 
[.  OF  judgmrat,  635.    JudgwitiO,  1.  1. 
IL  When  evidence.  EBidaKe,'VUlj~%. 

EQUITABLE  MORTGAGE. 
PageT49.  Uiwy. 

EQUITABLE  RIGHT. 
Page  157.    JibmdMm^t,  1. 1. 


ERROR. 

I.  What  is  a  wiit  sued  out  afore  exr 
cution  had,  856.    OmK,  IX. 

n.  Effect  of  pluntiff  in  error  not  putting 
in  baU,  858.     QuU,  IX. 

IIL  Double  costs  on  affirmance  of  judg- 
ment, S58.     CmU,  IX. 

ESTATE. 
Par  autre  vie,  648.    Lifii. 

ESTOPPEL. 

I,  Who  ma;  be  estopped,  and  ai  to  what. 

I.  Statutory  trustees  by   thdr  acts, 

~    though  not  as  to  the  contenti  of  K. 

public  statute.  Argmsv.  mite,  ill. 

S.  Sbardiolders,  4iio.    Compaigt,  II.  I. 
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EVIDENCE,  I. 


■J 


•  i! 


5.  Tenant,  367.    Stamp,  IV. 

4.  Undertenant  by  his  landlord's  de- 
clarations, 601.    Lmilation,lL  1. 

IL  By  acquiescence. 

In  unauthorized  alterations  in  con- 
stitution of  public  company,  450.  Com* 
/Hmy,  II.  1. 

EVIDENCE. 

I.  Burthen  of  proof. 

1.  Where  plaintiff  relies  upon  the 
irregularity  of  a  lease  under  a  power, 
406.     Marriage,  II. 

5.  Identity  of  defendant,  6S6.  Iden^ 
tUt^. 

5.  That  judgment  was  signed  under  a 
warrant  of  attorney  in  an  action 
commenced  adversely,  76S.  Bank-' 
mpt,  VII.  1. 

II.  Admissions  on  the  pleadings. 

1.  Effect  bow fiur limited, 811.  Bi!U,l. 

S.  By  demurrer  :  what  to  be  produced 
on  execution  of  writ  of  inquir}',  919. 
Poor,  II.  1. 

III.  Admisnoos:  by  conduct. 

Of  the  contents  of  the  examination, 
by  not  appealing  against  an  order  of 
removal,  95.    Poor,  VII. 

IV.  Other  admissions. 

Of  mesne  landlord,  601.  Limitation, 
11.1. 

V.  Documentary :  omission  to  produce. 

Presumption  from  user  refused  where 
grant  shewn  to  be  in  existence  but  not 
produced,  545.    Port,  I. 

VI.  Documentar)' :  official  acts. 

Fiat  for  marriage  licence,  affidavit, 
and  register,  406.    Marriage,  II. 

VII.  Documentary :  judgments. 

1.  Order  for  removal  unappealed 
against,  not  evidence  of  settlement 
of  collateral,  95.    Poor,  VI  f. 

2.  Evidence  in  explanation  when  not 
admissible,  95.    Poor,  VII. 

VIII.  Entries :  against  interest. 

Not  an  entry  of  the  terms  of  a 
contract  by  one  of  the  parties  in  his 
own  book,  13S.    Poor,  X.  1. 


EXEMPTION. 

IX.  Entries  in  the  course  of  businev. 

Not  an  entry  by  master  in  his  oi 
books  of  terms  on  which  he  hired 
servant,  152.     Poor,  X.  1. 

X.  Entries :  embodying  a  contract. 

Not  a  minute  by  a  party  in'l 
own  books  to  assist  bb  own  memoi 
152.    Poor^  X.  I. 

XI.  Of  particular  fiicts. 

1.  Identity  of  defendant,  e^S.    Ide 

8.  Fraudulent  preference  in  contei 
plation  of  bankruptcy,  674.  Bam 
rupt,h 

5.  Usurious  interest  on  bond,  74: 
Uswy, 

4.  Of  warrant  of  attorney  having  bee 
given  in  an  action  commenced  sc 
versely,  762.    Bamirupi,  VII.  1. 


EXAMINATION. 
On  removal  of  the  poor,  95.     Poor,  VI 

EXECUTION. 

I.  Of  instrument. 

Effect  of  enjoyment  under  nnes 
ecuted  instrument,  567.    Stamp,  IV. 

II.  Of  process :   bankruptcy  intervening 

Fiat  after  seizure  and  before  sal< 
under  warrant  of  attorney,  762.  Bank 
rupt,  VII.  I. 

III.  Of   process:    discharge    by  bank 
ruptcy. 

Not  by  order  for  protection  fron 
process,  1 72.     Bankrupt,  IV. 

IV.  Of  process :  stay  by  writ  of  erroi 
858.     Cotti,  IX. 

V.  Of  process:  voidable. 

A  protection  until  avoided,  707.  Sci^ 
Faciat, 

EXECUTOR. 

When  he  does  not  take  estate  puJ 
autre  vie,  66o.    Lye, 

EXEMPTION. 
From  tithe,  515.    Titk^^  IL 


FIERI  PAQAS. 
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Lislnlitj  of  new  articlei  to  ancient 
port  dutiei,  S*3.    Pert,  I. 


EXTENT. 

Caie  for  mnlicioutly  obtainiog  writ. 

Declaration  in  case  chained  that 
deTenilant,  falaely  and  mallciouily  Mid 
witliout  probable  cauM,  made  elSdavit 
in  tbe  Court  of  Exchequer  that  plain- 
tifr  was  indebted  to  the  Queen  in  a 
ium  named,  and  was  in  embarrassed 
circurngtancea,  and  that  the  debt  wiis 
in  danger;  by  means  trhereof  de- 
fendant, mnliciouily  and  without  pro- 
bable cause,  caused  a  commission  to 
issue  and  an  in^uitilion  thereon  to  be 
taken,  whereby  It  wasfound  that  [ilain- 
tiffwas  indebted  to  the  Queen  in  the 
sum  named ;  and  defendant  after- 
wards fidsely,  maliciously  and  without 
probable  cause,  procured  a  writ  of 
extent  to  be  iitucd  and  delivered  to 
the  sheriff,  nnder  which  pi ai miff's 
goods  were  seiied,  which  writ  of 
extent  was  afterwards  superseded  in 
the  Court  of  Exchequer,  "and  the 
said  writ  of  extent  was  then  and  it 
ended;"  whereas  plaintiff  was  indebted 
only  in  a  small  portion  of  the  sum 
named,  and  was  not  in  enibarratsed 
circumstances,  and  the  debt  was  not 
in  danger,  as  defendant  knew  :  and 
special  damage  was  alleged,  from  loss 
of  credit,  bjj  a  creditor  selling  plain- 
tiff's property  under  n  power  of  sale 
given  as  a  security,  and  another  cre- 
ditor making  an  affidavit  and  giving 
notice  to  niBKe  plaintiff  a  bankrupt. 

Held,  on  demurrer  to  the  plea,  that 
the  declaration  was  goad,  without 
■hewing  that  the  proceedings  in  tbe 
Exchequer  were  at  an  end  otherwise 
than  by  the  averment  that  the  writ 
was  at  an  end,  the  issuing  of  the  writ 
being  tbe  grievance. 

Plea,  that  the  writ  was  superseded 
at  request  of  plaintiff,  and  by  tne  grace 
and  favour  of  the  Queen,  on  terms  of 
plaintiff  paying  costs  of  the  execution 
of  the  writ  of  extent,  and  was  not 
otherwise  superseded  or  ended. 

On  special  demurrer,  for  that  the 
(ilea  did  not  avoid  any  allegation  of 
the  declaration,  or  was  an  argument- 
ative denial  of  the  supersedeas  and 


terminotion  of  the  tulL  Held,  that 
the  plea  wat  ill,  being  consistent  with 
the  facts  in  the  dechration,  and  not 
jiutifying  the  act  complained  of.  Craig 
V.  HtueU,  481. 

EXTORTION. 
Pages,    1S1.     Capiai,  II.   1.     SS3,  784. 
Sheriff,  V.  a. 

EXTRAPAROCHIAL  PLACE. 
Liabilities  by  local  statute,  S40,    Sigk' 


FALSE  RETURN. 
Page  566.     Slienff,  IV.  1. 


I.  Sherirs  poundage,  784.    Skeriff.W.  2. 

II.  Declaration  in  action  for  taking  im- 
proper fees,  SSS.     Sheriff,  VI.  I, 

FEIGNED  ISSUE. 

Under  what  terms  a  bankruMcr  may  be 

disputed,  762.     Bajiinq>l,VU.  1. 

FEME  COVERT. 
Marriage, 

FIAT. 

I.  For  marriage  licence,  406.   Marriage' 

II.  In  bankruptcy.    Banirvpt, 

FIERI  FACIAS. 

I.  Seizure  of  money. 

Where  the  sheriff  has  seized  good* 
under  a  fi.  fa,,  and  holds  a  balance  of 
money,  the  proceeds  of  the  sale,  such 
money  is  not  liable  to  i^ure  under 
a  G.  la.  against  the  execution  creditor, 
under  stat.  1  &  3  Ficl.  e.  110.  j.  IS., 
as  money  belonging  to  such  creditor, 
unless  the  shcriffhas  appropriated  and 
set  apart  specific  money  tor  the  ba- 
lance to  be  paid  under  the  first  fi.  fa. 
Wocd  Y.  Wood,  397. 

II.  N^ligcnce  in  executing. 

Damages  recoverable  for,  580.  n.   £!«• 
riff,  IK. 
IIL  Unproductive;  expeasesmnst  not  be 
indorsed  on  ca.  sa.  in  same  cwil^  131. 
Capiat,  II.  1. 
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FINALITY. 


GUARANTEE. 


FINALITY. 
Of  award,  66,    Awards  IV. 

FISHING. 
Unlawful. 
Conviction:   notice    of  app&l,  177. 
Appeal,  III.  1. 

FOREIGN  LAW.     * 
Form  of  traverse  of;  827.    Bills,  L  1. 

FRANCHISE. 
Port,  54 J.    Port,  I. 


FREIGHT. 


Skipping, 


FRAUD. 

I.  In  obtaining  tenant's  recognition  as 
landlord,  567.    Stamp,  IV. 

II.  Fraudulent  misdescription  in  marriage 
licence^  361.    Marriage,!, 

FRAUDULENT  PREFERENCE. 
What  is,  671.    Bankrupt,  I. 

GENERAL  ISSUE. 
Page  59.     Costs,  I.     Plea,  III. 

GENERAL  SESSIONS. 
Page  807.     Poor,  XVII.  1. 

GRANT. 
Of  franchise  by  crown,  545.    Port,  I. 

GUARANTEE. 

I.  Undertaking    as    principal:    contract 
collected  from  letters,  219.  Agent^L  J. 

II.  Pleading. 

1.  Declaration,  on  a  guarantee,  stated 
that  plaintifis,  at  the  time  of  the  pro- 
mise, had  engaged  A,  C.  to  act  as  their 
collecting  clerk,  but  required  security 
for  the  correctness  of  his  pecuniary 
transactions,  as  such  clerk,  with  them, 
previously  to  eniploi/ing  him  in  that  ca- 
pacity; and  that,  in  consideration  that 
plaintiffs,  at  defendanVs  request,  would 
employ  A,  C.  as  such  clerk,  defendant 


guaranteed  to  plaintifi  the  correctness 
of  the  pecuniary  transactions  of  A,  C. 
with  plainti£&  as  such  clerk  to  the 
amount  &c.  in  manner  following,  viz. 
defendant  promised  plaintiffs  to  be  se- 
curity to  them  for  250/.:  averment 
that  plamtiffi  did  thereupon  employ 
A,  C,  as  such  clerk,  and  be  remameJ 
and  continued  such  clerk,  and  as  such 
clerk  collected  moneys  for  them  to  the 
amount  &c.,  yet  that  he  <&f  no/  /o^ 
JuUy  accotaU  for  or  pay  the  saia  mo- 
neys to  plaintifis,  but  on  the  contrary, 
while  he  was  such  clerk,  wrongJvUy 
converted  and  disposed  of  part  of  the 
said  moneys,  viz.  500/.,  to  his  own  use; 
and  his  pecuniary  transactions  with 
plaintiffi  as  such  clerk  thereby  became 
mcorrect,  &c. 

Plea,  that,  before  defendant  pro- 
mised, or  plaintifis  required  securitj, 
plaintifis  and  A.  C  had  agreed  together 
that  they  should  employ  A.  C,  and 
that  he  should  serve  them,  in  the  said 
capacity  of  collecting  clerk  for  certain 
reward,  &c.,  which  agreement  was  in 
full  force  and  unexpired  at  the  time  of 
the  promise,  and  at  the  time  during 
which  he  remained  and  continued  such 
clerk,  &C. :  and  that  plaintiffs  did  not 
require  security,  nor  did  defendant 
promise,  till  after  Fplaintif^  and  A.  C. 
had  made  and  concluded  the  said 
agreement. 

Held,  on  special  demurrer,  a  bed 
plea,  as  alleging  a  different  considera- 
tion from  that  stated  in  tiie  declan- 
tion,  and  therefore  amounting  to  non 
assumpsit. 

Plea  as  to  so  much  of  the  count  as 
related  to  the  nonpayment  by  A.  C,  to 
plaintiff  of  the  500/.  collected  and  re- 
ceived by  him  as  in  that  count  men- 
tioned, that,  while  A.  C.  was  in  the 
employment,  &c,,  plainti&  became  in- 
debted to  him  in  divers  sums  &c.,  and, 
they  being  so  indebted,  he,  while  he 
was  so  in  their  employ,  with'the  licence 
and  consent  of  plaintiffs,  retained  the 
said  500/.  so  by  him  collected  &c.,  and 
alleged  to  have  been  converted  &c.,  in 
payment  of  the  said  debts. 

Held  a  good  plea  in  confession  and 
avoidance;  the  gist  of  the  complaint 
in  the  declaration  being  the  failure  to 
account,  not  the  conversion. 

Plea,  as  to  SO/.,  parcel  &c.,  that 
A,  C,  before  the  commencement  of 


HABEAS  CORPUS. 


HIRING. 
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this  suit,  and  after  he  led  plaintiff's 
employment,  paid  plaintiffs  20/.,  which 
they  accepted  of  nirn  in  satisfaction 
of  that  sum,  and  of  all  damages,  &c., 
arising  from  the  premises  in  the  above 
count  mentionea,  relating  to  the  said 
sum  of  20/. 

Held  a  good  plea,    as  to  so  much. 
Lyail  V.  Higffnt,     528. 

•  2.  Plea  of  payment  by  principal :  new 
assignment  when  not  necessary,  21J. 
Payment,  III.  2. 

HABEAS  CORPUS. 
Page  668.    Bankrupt,  IX. 

HABENDUM. 
Repugnant,  rejected,  665.    Life. 

HABERE  FACIAS. 

Writ  of  habere  facias  possessionem  to 
recover  arrears  of  tithe  commuta- 
tion rent  charge,  151.    Tithe,  I.  5. 

HEIR. 
Taking  as  special  occupant,  Q63,    Life, 

HERIOT. 
Page  406.    Marriage,  II. 

HIGHWAY. 

I.  Liability  to  repair. 

1.  Evidence  to  charge  township. 

To  charge  a  township  with  liability 
by  custom  to  repair  all  ^^hways  with- 
in it  which  would  otherwise  be  repair- 
able by  the  parish  comprising  such 
township,  it  is  not  necessary  to  prove 
that  there  are  or  have  been  ancient 
highways  in  the  township.  Without 
such  proof,  a  jury  may  infer  the  custom 
from  other  evidence.  As,  that  the 
parish  consists  of  five  townships,  one  of 
which  is  the  township  in  question;  that 
four  have  always  repaired  their  own 
highways;  that  no  surveyor  has  ever 
been  appointed  for  the  parish;  and 
that  the  township  in  question  has  re- 
paired a  highway  lately  formed  within 
It.    Regma  v.  Bamoldiwick,  499. 

8.  Extra-parochial  place. 

Previous  to  the  passing  of  the  local 
and  personal  public  acts  afler  men- 
tioned, a  distnct  was  extra-parochial 
and  uninhabited. 


Stat.  41  G.  3.  (U,  K.)  c.  cxlii.  em- 
powered commissioners  to  divide  the 
district  into  allotments,  and  set  out 
roads,  which,  upon  the  confirmation, 
within  a  certain  time,  of  a  certificate 
from  the  surveyors,  but  not  before, 
were  to  be  repaired  by  the  inhabitants 
of  the  respective  parishes,  townships 
and  places  having  right  of  common  in 
the  district.  The  commissioners  set 
out  a  road,  which  was  used  by  the  pub- 
lic ;  but  no  certificate  was  ever  made ; 
and  the  time  for  confirmation  expired. 

Stat.  50  G.  5.  c,  cxxix.  providra  for 
the  erection  and  endowment  of  chapels 
in  the  district  by  a  deduction  fi*om  cer- 
tain allotments  to  be  made  therein. 

Stat.  52  G.  3.  c.  cxliv.  recited  that 
it  would  be  of  public  utility  if  the  lands, 
roads,  &c.  of  tne  district  were  made  to 
constitute  distinct  townships,  and  if  the 
public  laws  in  force  concerning  con- 
stables and  for  the  relief  of  the  poor 
were  put  in  force  in  such  townships ; 
and  enacted  that  a  certaui  part  of  the 
district,  comprehending  the  road  in 

auestion,  should  be  the  township  of  ilf.; 
tiat  all  public  laws  in  force  or  to  be 
made  relating  to  constables  or  the  re- 
lief of  the  poor  should  be  put  in  force 
by  the  tovmships  in  like  manner  as  in 
any  parish;  and  that  the  inhabitants 
and  occupiers  in  an^  township  should 
not  be  liable  to  contribute  to  tne  relief 
of  the  poor,  or  to  any  other  parochial 
rates,  in  any  other  parish,  &c.,and  vice 
versli. 

Stat.  58  G.  3.  c.  xlvi.  empowered 
trustees  to  erect  additional  chapels,  and 
houses  of  residence  for  the  ministers, 
and  assini  stipends  from  the  rents  of 
the  land  allotted;  and  enacted  that 
chapelwardens  should  be  appointed  for 
the  chapels;  and  a  chapel  was  accord- 
ingly built  in  M.  Overseers,  chapel- 
wardens, surveyors  of  the  highways, 
and  constables  were  also  regularly  ap- 
pointed in  jtf.  Highway  rates  were 
laid;  and  some  repairs  performed  by 
the  township  upon  the  road. 

Held,  that  the  inhabitants  of  M, 
were  not  bound  to  repair  the  road, 
either  by  force  of  the  above  statutes, 
or  on  any  general  principle  of  law. 
Regina  v.  MidviUe,  240. 

II.  Rate  :  application  of. 

Order  to  pay  portion  to  treasurer  of 
trustees,  101.    Turv^pike,  L 

3Q  2 


948 


HIRING. 


INFORMATION. 


HIRING. 
Excqpthre,  590, 597.    Poor,  X. 

HUSBAND  AND  WIFE. 
Marriage  by  licence,  361.   Marriage,!. 

IDENTITY. 

Of  defendant  how  proved. 

To  prore  the  execution  b^  defend- 
ant of  an  iQftrument  on  which  he  is 
•ued,  if  it  be  shewn  that  such  instru- 
ment b  executed  b^  a  person  bearing 
defendant's  name,  it  is  not  necessary 
to  give  evidence  identifying  the  person 
whose  signature  is  proved  with  the 
party  on  whom  process  has  been  served, 
unless  facts  appear  which  raise  a  doubt 
of  the  identity. 

In  an  action  for  goods  sold,  against 
WUUoM  Seal  Evant,  it  appeared  that, 
about  five  years  before  action  brought, 
WilJSam  SeatEwuuh^d  been  a  cus- 
tomer, and  had  written  a  letter  nc- 
knowledging  receipt  of  the  goods.  The 
witneu  who  proved  these  facts  did  not 
know  whether  defendant  was  the  same 
WUiiam  Seal  Evans  ;  nor  was  any  fur- 
ther evidence  given  of  that  fact.  Held 
a  suffident  prima  facia  case. 

In  an  action  against  Henry  Thonuu 
Hyde  as  acceptor  of  a  bill  of  exchange, 
it  appeared  that  a  Henry  Thonias  Hyde 
had  kept  cash  at  the  bank  where  the 
bill  was  made  payable,  and  had  drawn 
cheques  which  the  cashier  had  paid. 
The  cashier  knew  the  party's  hnnd- 
writing,  by  the  cheques,  and  swore  tiiat 
the  acceptance  was  in  the  same  writ- 
ing ;  but  he  had  not  paid  any  cheques 
fur  some  time,  did  not  know  the  party 
personallv,  and  could  not  furtheriden- 
tify  him  with  defendant.  Held  a  suf- 
ficient prima  facie  ca<c.  Scwell  v. 
Evans,  625. 

ILLEGALITY. 

When  not  available  as  a  defence  by 
bailee,  511.    Batloieut^  I. 

ILLEGITIMATE  CHILD. 
Settlement  of,  58 1 .    Poor,  VIII. 

IMPLICATION. 

I.  Distinction  between  implication  of 
law  and  inference  of  fact,  260.  SUip- 
ping^lU,  1. 

II.  Repeal  liy,  553.  Sheriff.  VI. 


IMPORT. 

Liability  of  new  articles  to  ancient  port 
duties,  549.    Port,  I. 

INCLOSURE  ACT. 

I.  Impodtion  of  rent-chai^byartntrator, 
687.    Eent-ckarge,  I.  S. 

II.  Creation  of  new  districts  under,  S40. 
Hig&UM^,  I.  8. 

INCORPORATIOiV. 

Of  enactment  in  previous  statute,  *  655. 
Warrant  ofattom/etf.  III. 

INCUMBRANCES. 
Right  of  purchaser  to  pay  off,  74.   Jwig" 


went 


ir  pu 
,IV. 


INDEMNITY. 


Mutual,  against  expenses  of  prosecutions, 
419.     mtneu. 


INDICTMENT. 

I.  Indictable  ofibnces. 

1.  Act  prohibited  by  statute,768.  OaiL 

2.  Quare^  as  to  the  administering  aa 
extrajudicial  oath,  768.     Oaik. 

II.  Form. 

1.  Must  set  out  enough   to   enable 
Court  to  judge,  768.     Oath. 

2,  For  perjury,  what  it  must  shew,  83. 
Perjury. 

III.  Judgment. 

At  assizes,  amended  hy  being  arrested 
in  Q.  B.,  768.     OatA. 

INDORSEMENT. 

I.  On  ca.  sa.,  817.    Sheriff,  V.  J. 

IL  Of  bill   of  lading,   260.     Shipping* 

in.  1. 

INFERENCE. 

I.  When  the  Court  will  not  draw  infer- 
ences from  the  findings  in  a  special 
verdict,  260.     Shippings  IIL  1. 

II.  From  user,  313.     Tiihe,  II. 

INFORMATION. 
Criminal  Infarmaiitm.     Qito  IVarrasttoB 
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INQUIRY. 

Writ  of:  admission  by  demurrer,  919. 
Poor,  II.  1. 

INROLMENT. 
Omission  to  allege,  430.  Company,  II.  1 . 

INSOLVENT  DEBTOR. 

I.  Contemplation  of  insolvency,  674. 
Bankrupt^  I. 

II.  Vesting  order,  17S.    Bankrupt^  lY. 

III.  Securities,  judgments,  and  liens. 

Warrant  of  attorney,  when  void,  655* 
Warrant  of  attorney.  III. 

INSTALMENT. 

Debt  payable  by  instalments,  519.  Xt- 
nutationj  I. 

INSURANCE. 

Assignment  of  policy. 

Covenant  to  pay  premiums :  remedy  when 
not  barred  by  certificate  of  covenantor, 
386.     Bankrupt,  V. 

INTEREST. 

I.  When  recoverable  under  stat.  3  & 

4  W.  4.  c.  42.  s.  88,  29. 

Cases  not  within  the  statute,  219. 
Agent  I.  1. 

II.  When  recoverable  independently  of 
the  statute 

As  damages,  219.    Agent,  1. 1. 

III.  On  judgments,  74.  Judgment,  IV. 

IV.  Usurious. 

What  reservation  is,  if  unexplained, 
749.     Uiuty,  IV. 

V.  What  is  not  an  entry  against,  132. 
Poor,  X.  1. 

ISSUE. 

I.  Divisibility  of,  59.    Coitt,  I. 

II.  Found  for  plaintiff  on  a  fact  involved 
in  an  issue  on  Not  Guilty  found  for  de- 
fendant, 59.     Cottt,  I. 

III.  Determination  of,  in  an  award,  66, 
Award,  IV. 

IV.  General  issue.    Plea,  III. 
Y-  Feigned.    Feigned  Unte. 


JOINDER. 

L  Of  parties.    511.    Bailment,!,    197. 
Covenant,  III. 

II.  Of  counu,  123.    DUtren,  II. 

JOINT  STOCK  COMPANY. 
Company, 

JUDGE. 

I.  At  chambers :  his  power. 

As  to  costs  of  amendment,  64t. 
Amendment,  I.  1. 

II.  At  chambers;  his  decision  when  not 
overruled. 

1.  A  Judge  at  chambers  dismissed  a 
summons  with  costs.  The  unsuc- 
cessful party  paid  the  costs,  but  im- 
mediately afterwards  applied  to  the 
Judge,  on  further  summons,  to  re- 
scind the  order.    The  Judge,  learn- 

^  ing  from  the  affidavits  that  the  costs 
had  been  paid,  dismissed  the  appli- 
cation as  made  too  late.  On  motion 
to  the  Court  to  rescind  the  first 
order : 

Held,  that  the  parties,  having  ap- 
pealed to  the  Judge  who  made  the 
order,  were  bound  by  his  decision,  and 
could  not  make  a  further  appeal  to  the 
Court.     Thompton  v.  Becke,  759. 

2.  As  to  costs  of  amendment,  642.    ' 
Amendment,  L  1. 

JUDGMENT. 
I.  Entry. 
^.  When  final. 

Entry  of  judgment  is  not  final  till 
rosts  have  been  taxed. 

Plaintiff  having  obtained  a  verdict 
against  defendant  in  Ju/y,  1841,  en- 
tered judgment  on  the  postea,  Decern* 
ber  13th,  1841,  dating  the  entry  as  of 
that  day.  Afterwards  he  taxed  costs ; 
but  not  till  the  expiration  of  two  terms 
after  verdict.  Plaintiff  then  entered 
up  judgment  on  the  judgment  roll,  as 
of  December  13th,  1841.  Between 
December  13th  and  the  last-mentioned 
entering  of  judgment,  the  defendant 
died.  His  executors  brought  error  on 
that  ground ;  and  the  Court,  at  their 
instance,  ordered  the  date  of  jadgment 
3q  5 
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on  the  roll  to  be  altered  from  Decern^ 
her  13th,  1841,  to  February  1st,  1842, 
the  day  of  taxation.  Peirce  v.  Derby, 
€55. 

8.  On  warrant  of  attorney,  within  what 
time,  655.     Warrant  of  attorney. 

5.  Amendment,  635.    Ante,  1.     768. 
Oath. 

IL  Non  obstante  veredicto. 

Right  to,  on  an  arbitration,  66.  Award, 
IV. 

IIL  Payment. 

By  purchaser  of  land  with  notice,  74. 
Pott,  IV. 

IV.  Entering  satis&ction. 

On  payment,  when  refused,  74. 

Defendant  being  indebted  to  plain- 
tiffin  498/.,  gave  a  warrant  of  attorney 
to  confess  jud^ent  for  500/.,  the  de- 
feasance shewmg  that  interest  at  5  per 
cent,  was  to  be  allowed  on  the  debt. 
The  judgment  was  entered  up,  doc- 
ketted  and  registered.  Afterwards 
defendant's  debt  having  increased  to 
1070/.,  it  was  agreed  between  defend- 
ant and  plaintiff  that  the  whole  debt 
should  be  paid  by  instalments,  and 
that  the  judgment  should  stand  for  a 
security  for  performance  of  the  agree- 
ment. Afler  this,  stat.  I  &  2  Fict, 
c,  lie,  passed,  which  (sect.  17)  gives 
interest  on  judgment  debts,  if  registered 
as  required  by  sect.  19.  Subsequently, 
If^.agreed  for  the  purchase  of  land  from 
defendant;  and  it  was  conveyed  to 
him.  Between  the  agreement  and  con- 
veyance he  received  from  plaintiff  ex- 
press notice-  of  the  judgment  and  of 
the  agreement  between  plaintiff  aiul 
defendant. 

The  Court  refused,  on  W^.'s  applica- 
tion, to  enter  up  satisfaction  on  the 
judgment  upon  payment  of  the  500/. 
with  interest  under  the  statute.  Crafts 
V.  Wilkinson,  74. 

V.  Underwarrantof  attorney,  655.  War- 
rant of  attorney.  III. 

VI.  Pronounced  at  assizes. 

Amended  by  order  that  it  be  ar- 
rested, 768.     Oath, 

VII.  Effect  in  evidence. 

Order  unappealed  against,  and  the 
examination  whereon  it  was  made, 
03.     Poor,  VII. 


Vni.  As  an  incumbrance  on  the  land  of 
the  debtor. 

1.  Effect  of  notice  to  purchaser,  74. 
Ante,  IV. 

2.  Effect  of  agreement  that  it  shall 
stand  as  a  security  for  a  further 
sum,  74.    Ante,  IV. 

JURY. 
Special,  606.     Certificate^  II. 

JUS  TERTII. 
After  the  third  person  has  abandoned  his 
claim,  511.    Bailment,  1. 

JUSTICE. 

I.  Mandamus    to    hear    compensation 
claim ;  costs,  877.     Mandamus,  III.  3, 

II.  Criminal  information  against. 

For  refusing  bail,  468.    Bail,  IL 

KING. 
See  Croum. 

LANDLORD  AND  TENANT. 

I.  Tenancy  how  created. 

1.  Joint  demise  by  tenants  in  common, 
1 97.     Covenant,  III. 

2.  Lease  or  agreement  not  executed, 
367.     Stamp,  IV. 

3.  Lease  under  power :  onus  of  shew- 
ing power  complied  with,  406.  Afar- 
riagCf  II. 

4.  Attornment  by  mortgagor  to  mort- 
gagee, 615.     Mortgage,  V.  2. 

II.  Stamp. 

1.  On  instniment  not  executed  as  a 
lease,  567.    Stamp,  TV. 

2.  What  is  an  agreement  not  of  ihe 
value  of  20/.,  367.     Stamp,  IV. 

.5.  Exemption  of  agreements  at  rack 
rent  of  less  than  5/.  a  year,  567. 
Stamp,  IV. 

4.  On  bond  for  payment  of  rent,  475. 
Stamp,  III. 

III.  Tenant's  estate  and  interest. 

Mortgage  of  leaseholds,  749.  Usury, 
IV. 

IV.  Landlord's  remedies. 

1 .  Distress  for  rent.     Distress. 

2.  Action  of  covenant :  several  land- 
lords tenants  in  common,  197. 
Covenant,  III. 
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5.  Ejectment,  367.  Stamp,  IV.  615. 
Mortgage,  V.  8. 

V.  Tenant's  remedies. 

1.  Trespass  or  case:  pleading,  183. 
Distress,  II. 

2.  Case  for  excessive  distress :  special 
damage,  495.    Distress,  I. 

VL  Estoppel. 

1.  Of  tenant  who  has  paid  rent  to  a 
person  representing  himself  as  de- 
visee, 367.     Stamp,  IV. 

2.  Of  under  tenant,  601.  Lnmtations, 
IL  1. 

VIL  Pleading. 

Plea  to  declaration  repugnant  in  claim- 
ing an  impossible  amount  of  rent, 
852.     Plea,  II.  3. 

LAYMAN. 
Exemption  from  tithe,  313.    TiMr,  IL 

LEASE. 

I.  Stamp,  367.    Stamp,  IV. 

II.  Collateral  security  on  leaseholds,  749. 

Usury,  IV. 

LEAVE  AND  LICENCE. 

I.  Pleaded  to  action  on  jguarantee  for 
non-payment  by  principal  of  a  parti- 
cular sum,  528.     Guarantee,  II. 

IL  Delivery  under  mistake,  757.  Vendors, 
IV. 

LEGAL  RIGHT. 
What  is,  157.     Mandamus,  I.  1. 

LETTERS. 

Contract  collected  from,    219.    Agent, 
L  1. 

LEVY. 
See  Capias,    Fieri  Facias, 

LICENCE. 

I.  Marriage. 

1.  Special;  omission  to  search  for, 
406.     Marriage,  II. 

2.  Misnomer  in  licence,  561.  Mar^ 
riage,  I. 

3.  Fraud  with  respect  to,  361.  Mar- 
riage,  L 


4.  Affidavit  to  obtain,  406.   Marriage^ 
IL  In  pleading.    Leave  and  LAeence. 


LIEN. 
Of  shipowner,  260.    Shipping,  III.  1. 

LIFE. 
Estate  pur  autre  vie. 
Special  occupancy. 

Tenant  in  fee  conveyed  lands  to  H., 
her  heirs  and  assigns,  to  hold  to  JST.and 
her  assigns  during  the  life  of  G«  G. 
was  H.*s  heir  at  law. 

Held  that,  after  ff.*s  death,  G.  was 
entitled  to  hold  for  hn  life,  as  special 
occupant,  and  that  the  land  did  not 
pass  to  H,*s  executors  by  the  words  in 
the  habendum.  Doe  dem.  Tkmmt  v. 
Steele,  663. 

LIGHTING. 
Rate  for,  141.    Eate,U. 


LIMITATION. 

I.  Of  actions:  period  from  which  the 
statute  runs. 

Debt  payable  by  instalments. 

Defendant  gave  a  warrant  of  attor- 
ney to  secure  a  debt  payable  by  instal- 
ments, the  plaintiff  to  be  at  liberty,  in 
cause  of  an^  default,  to  have  judgment 
and  execution  for  the  whole,  as  if  all 
the  periods  for  payment  had  expired. 

Held  that,  in  the  action  of  assumpsit 
on  the  implied  promise  to  pay  accord- 
ing to  the  terms  of  the  defeasance,  de- 
fendant might  shew,  under  a  plea  of 
the  statute  of  Limitations,  that  the 
first  default  was  made  more  than  six 
years  before  action ;  and  that  this  was 
a  complete  defence,  not  only  as  to  the 
instalments  due  more  than  six  years 
ago,  but  also  as  to  those  due  within 
that  period.    Hemp  v.  Garland,  519. 

II   Evidence. 

1.  Of  payment  of  rent. 

Lessor  of  plaintiff  in  ejectment 
proved  a  conveyance  of  the  land  to 
nimself  fifty  years  before  the  action 
brought :  he  had  not  occupied ;  but  a 
person  who  had  occupied  proved  pay- 
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ment  of  rent  by  himnlf  to  leuor  ot 
ptaintifT,  within  thirty-three  years  of 
the  action  brought,  at  which  time  H. 
came  into  occupntion.  "So  leate  to  H, 
wsi  shewn.  It  wat  proved  that,  within 
twenty  yean  before   action   brouj^t. 


H.,  bwng  in  pouessii:  . 
he  WB*  then  paying  rent  to  the  leiior 
of  the  plainliff;  and  thst  afterwardi, 
and  before  action  brought,  dePendant 
had  laid  that  he  was  tenant  to  H.  H. 
died  before  the  trial. 

Held,  that  plaintiff  wai  not  barred 
by  itaL  3  &  4  ff.  4.  c.  S7.  t.  3,,  pay- 
ment of  rent  being  duly  proved,  by 
H.'%  adraiuion,  lo  as  to  uitisfy  lect.  8, 
and  defendant  being  bound  by  the  evi- 
dence which  wu  good  ai  aguinit  H. 

And  that  lect.   14,  whicli  require* 
acknowledgmenii  of  title  to  bo  in  wri- 
ting, wai  inapplicable  to  this  cbk.  Doe 
icM.  Earl  Spemcer  v.  Beckett,  601. 
8.  What  admiuion  not  roch  acknow- 

ledgemenu  of  title  ai  are  required 

to  be  in  writing,  601.     Anti,  1. 
3.  Admiuiona  by  party  from  whom  the 

advene  holder  has  declared  that  he 

held,  601.    Ante,  1. 

LOAN. 

I.  Secured  bv  collateral  specialty,  IH!> 
Debt,  I.  1.  '749,    Uttiiy,  IV. 

II.  To  corporation,  when  not  a  chnrge 
on  borough  fund, 693.  Slatule,XhWl.5. 

III.  Dy  pawnbroker,  ses.     Paumbroier. 

LUNATIC. 
Pauper,  71 1, 1S9.     Poor,  XXL 

MAINTENANCE. 
What  is  not:  pleading 

A  declaration  in  case  alleged  that 
defendant  unlawfully  and  maliciously 
did  advise,  procure,  iniiligate  and  stir 
up  T.  to  commence  nnd  prosecute  an 
action  on  the  case  against  plaint!  11^ 
wherein  certain  issues  were  j«tne<l,  ns 
to  which  plaintiff  was  acquitted.  Held, 
that  no  cause  of  action  appeared,  the 
deciuralion  not  shewing  motnteniince 
(inasmuch  as  the  action  appeared  not 
to  have  been  commenceil  when  defend- 
ant interfered),  and  not  atle(;ing  wiint 
of  reasonable  and  probable  cau«e  for 
the  actiOD.     Flight  v.  Leman,  BBS, 


HAKDAMUS,  L  IL 

MALICIOUS  PROSECUTION. 

L  Cate  for  maliciously  obtuoii^  wiit  of 

eitent,  4B1.     Extent. 
II.  Allegation  that  the  protecutioD  has 
been  brought  to  a  close,  1B1.    Eztett. 
declared  that  |  III,  Advice  of,  8R3.     Maiateiumee. 


MANDAMU& 
I.  When  it  lies. 

I.  To  enforce  legal  right  under  a  ^ 


An  individual  conveyed  lands  to  pfi- 
vate  persons  in  trust  to  distribute  the 
rents  periodically  amonK  the  poor  ofa 
certain  parish.  The  deed  provided  that 
a  receiver  should  be  appointed,  and 
should  account  to  the  pnrishionert  froai 
time  to  time;  and  that  a  coffer,  a( 
which  there  should  he  three  locki  and 
three  keys,  should  remain  in  tliepariA 
church,  for  keeping  >11  writings  tsA 
accoimti,  and  trust  monies  uneipenit- 
ed;  one  key  to  he  kept  by  the  receiicr, 
another  by  the  incumbent  or  cunte, 
and  the  third  by  one  of  the  church- 
wardens. An  information  was  after- 
wards  exhibited  in  chancery,  prayiag 
that  a  scheme  might  be  approved  of 
for  the  future  management  of  the  cha. 
rity  and  application  of  the  funds ;  aod 
a  scheme  was  accordingly  prepared 
and  decreed,  regulating  the  maltefi 
referred  to  in  the  above  prayer,  hut 
inakiitg  no  mention  of  the  cofler  or 
keys.  On  motion  for  a  mandamui  to 
the  trustees  to  deliver  one  key  to  the 
churchwardens : 

Held,  that  the  claio)  of  the  church. 
wardens  was  not  merely  equitable,  but 
that  they  hud  a  legal  rif;bl  which  might 
be  enforced  by  mandamus.     Also, 

Held,  no  objection  to  the  rule  ihal 
the  charity  was  a   private  institution. 
lie^na  v.  Abrahamt,  151. 
2,  'I'o  enter  continuances  and  hear  ap- 
peal, 177.     Appeal,  HI.   1. 
II.  Necessity  of  previous  demand. 
To  execute  works  in  prescribed  man- 
Where   an   act   of  parliament   em- 
powers  H  company  lo  ciecule  worts, 
imd  prescrities  the   manner  in   which 
they  shall  be  done,  n  party  wishing  to 
enforce  the  proper  execution  by  man- 
damiis  must,  after   the  work  i>  com- 
pleted, ipeciRcally  require  tlie  company 
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to  perforin  those  things  which,  accord- 
ing to  his  view,  the  act  enjoins. 

So  held  under  the  Bristol  and  Exeter 
Railway  Act,  6&  7  IV,  4.  c.  xxxvi. 

Unless  such  demand  be  made  after 
completion  of  the  work,  and  compli- 
ance be  refused,  in  terms  or  virtually, 
a  mandamus  will  not  be  granted,  though 
the  statute  has  been  palpably  disobeyed, 
and  though  it  assigned  a  limited  time 
for  the  performance,  which  time  has 
elapsed. 

Complaint  made  while  the  work  is 
proceeding,  though  a  proper  precau- 
tion, does  not  excuse  the  omission  of  a 
specific  demand  after  the  completion. 
Regina  v.  Bruiol  and  Exeter  RaUway 
Company  f  163. 

III.  Costs. 

1.  Application  for  payment,  801.  Po9t^ 

4. 

8.  Rule  for,  on  what  affidavits.    Reg. 
Gen,  653* 

5.  Of  mandamus  to  hear  railway  claims, 
what  the  affidavits  must  shew. 

A  rule  nisi  was  obtained  for  a  man- 
damus, commanding  a  magistrate  to 
hear  a  claim  made  against  a  railwav 
company  for  compensation  under  their 
railway  act,  which  rule  was  opposed 
by  the  company  only,  and  made  abso- 
lute. A  mandamus  issued  thereon. 
Afterwards  the  prosecuaor  applied  for 
the  costs  of  his  application  for  the 
mandamus,  and  of  the  writ,  but  did 
not  shew  what  had  been  done  since 
the  mandamus  issued,  or  account  for 
not  stating  the  proceedings  further. 
Costs  refused.  Regina  v.  Binghamj 
877. 
4.  Of  rule   to  proceed    to  election, 

where    omission    had   been    under 

advice  of  counsel. 

A  party  declared  to  be  elected 
alderman  of  a  borough  at  the  triennial 
November  election  was  ousted  by  judg- 
ment in  quo  warranto.  The  council 
not  having  elected  a  successor  within 
ten  days  after  judgment  signed,  the 
relator,  on  the  seventeenth  day  after 
the  expiration  of  the  ten  da^s,  ob- 
tained a  mandamus  commanding  the 
council  to  proceed  in  the  election, 
which  was  obeyed,  und  a  return  made. 

The  Court  under  stnt.  1  IK.  4.  c.  21. 
t,  6.,  ordered  the  council  to  pay  the 
costs  incident  to  the  mandamus  and  to 
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the  application  for  costs,  though  the 
delay  arose  from  a  doubt,  on  the  part 
of  the  council,  whether  this  was  an 
extraordinary  vacancy,  on  which  they 
might  proceed  to  an  election  within 
ten  days  under  stat.  5  &  TT.  4.  c.  76. 
#.87.,  and  they  had  been  advised  by 
counsel  that  they  could  not  safely  do 
so  without  a  mandamus. 

The  rule  was  drawn  up  for  payment 
of  costs  ^  out  of  the  borough  fund." 
Held,  that  this  ought  not  to  nave  been 
part  of  the  rule,  whether  the  expenses 
were  payable  from  that  fund  or  not. 

But  that  the  rule  might  be  moulded 
in  this  respect,  and  made  absolute  for 
payment  by  the  defendants,  generally. 

Although  the  only  application  for 
payment  had  specifically  required  pay- 
ment by  the  council  out  of  the  borough 
fund.  Regina  v.  Cambridge,  Mayor, 
&c.,  801. 

5.  Moulding  of  rule  for,  801.  Ante,  4. 

6.  When  not  chargeable  on  borough 
fund,  796.    Sialttie,  XLVI.  4. 

7.  Whether  chargeable    on   borough 
fund,  801.    Anie,  4. 

MARRIAGE. 

I.  By  licence. 

A  licence  under  which  marriage  has 
been  solemnised,  and  in  which  one  of 
the  parties  is  described  by  a  name 
wholly  different  from  his  own,  is  not 
void  by  the  misdescription. 

Sentbie,  (per  Patteton  J.),  that  it 
would  be  void  if  the  name  of  one 
person  had  been  inserted  with  a  frau- 
dulent intention  that  the  licence  should 
be  used  by  another.  Laney,  Good' 
win,  361. 

II.  Evidence. 

Documents  confirmatory  of  repu- 
tation and  cohabitation. 

Lessor  of  plaintiff  in  ejectment 
claimed  as  remainderman  in  tail.  To 
establish  the  pedigree,  he  proved  coha- 
bitation and  re))utation  of  marriage 
between  his  alleged  father  and  mother. 
He  also  produced  u  parish  register 
signed  by  them,  stating  the  perfonnance 
ot  a  marringe  ceremony  between  them 
at  a  nrivate  house;  and  the  arch- 
bishops fiat  for  a  special  licence,  with 
the  affidavit  upon  which  the  fiat  was 


954      MASTER  AND  SERVANT. 


MEMORANDA. 


obtained.  No  search  had  been  made 
for  the  licence;  and  it  appeared  that 
there  was  no  regular  place  of  custody 
for  such  licences.  Held,  that  the  affi- 
davit, fiat  and  register  were  admissible 
evidence,  without  production  of  the 
license,  to  confirm  the  evidence  of 
cohabitation  and  reputation,  and  as 
shewing  that  parties  bearing  the  names 
of  the  alleged  father  and  mother  had 
been  engaged  in  taking  measures  for 
contracting  a  marriage. 

Lessor  of  plainti^  as  part  of  his 
case,  proved  that  defendant,  and  those 
through  whom  he  claimed,  for  more 
than  twenty  years  before  the  action 
brought   (toe  action   being   brought 
within  twenty  years  of  the  accrume 
of  the  title  of  lessor  of  plaintiff),  held 
under  a  lease  granted  by  a  tenant  for 
life  under  the  same  settlement  which 
created  the  estate  tail.    The  settle- 
ment gave  power  to  tenants  for  life 
to  lease  for,  or  for  a  term  of  years  de- 
terminable upon,  one,  two,  or  three 
lives,  reserving  the  ancient  and  accus- 
tomed  heriots   ''or   more."     By   a 
pattern  lease,  which  was  for  ninety-nine 
years,  determinable  upon  the  lives  of 
/.,  E,  and  M,,  there  were  reserved  the 
three  best  beasts,  or  6/.  13*.  4d.   at 
the  choice  of  the  reversioner,  on  the 
deaths  of  each  of  /.,  E,  and  ilf.,  pro- 
vided that,  living  /.,  no  hcriot  should 
be  taken  on  i^.'s  death,  nor  living  /. 
or  E.,  on  M*s  death.    The  disputed 
lease,  produced  by  lessor  of  plaintiff, 
was  for  ninety  nine  years,  determinable 
upon  two  lives,  //.  and  A,;  and  the 
reservation   was  of  6/.  13*.  4d,  as  a 
heriot  on  the  death  of  each  of  H,  and 
A,  (without  any  alternative  or  proviso). 
The  judge  told  the  jury  that  it  was  for 
the  defendant  to  satisfy  them  that  the 
latter  reservation  was  more   than  in 
the  pattern  lease. 

Held  (on  motion  for  a  new  trial 
after  verdict  for  plaintiff^,  that  the  di- 
rection was  right.  Doe  dem.  Earl  of 
Egremont  v.  Grazebrook^  406. 


MASTER  AND  SERVANT. 
I.  Relation  of  master  and  servant. 

1.  Dfstinction  between  contract  to 
serve  and  contract  to  perform  work, 
298.    Po*/,  IV. 


S.  When  the  master  is  restricted  by 
statute  to  choose  his  servants  out  of 
a  limited  class,  298.    Pott^  IV. 

II.  Term. 

1.  Exceptive  hiring^  590,  597.    Poor, 

2.  Regulation  by  statute,  597.  Poor, 
JL.  5. 

III.  Evidence  of  contract. 

Not  the  mere  private  minutes  of 
deceased  master,  152.    Poor^  X.  1. 

IV.  Liabih*^  of  master  to  third  persooi. 
For  negligence  of  servant  chosen  out 
of  a  class  restricted  by  statute. 

By  statute  7  &  8  G.  4.  c.  Ixxv.  (for 
regulating  watermen  and  lightermen 
on  the  Thame»\  and  the  by-Uwi 
ordained  in  pursuance  thereof,  no  one 
besides  fireemen,  or  apprentices  to 
freemen,  or  to  widows  of  freemen,  of 
the  Watermen  and  Lightermen's  Coid- 
pany  (with  certain  exceptions  not  ms- 
terial),  may  navigate  craf^  on  the  rifer 
for  hire  withui  the  limits  of  the  act, 
under  a  penalty  ;  but  any  persons  maj 
keep  and  use  craft  for  carrying  tbar 
own  eoods  by  their  servants,  beiog 
such  freemen  or  apprentices :  and  oo 
board  every  barge  &c.,  there  must  be 
at  least  one  able  and  skilful  man  autho- 
rized by  law  to  navigate.  There  are 
about  6000  freemen  and  apprentices. 

The  owner  of  a  barce  hired  two 
quajified  persons  to  navigate  it  within 
the  limits;  and  by  their  negligent 
management  of  the  barge,  another 
vessel  was  injured. 

Held,  that  the  owner  of  the  barge 
was  liable  to  a  civil  action  for  tbe 
mischief. 

And    that    it    made   no  difference 
whether  the  navigators  were  hired  for 
the  job  or  by  time.     Martin  v.  Tern- 
perlev,  298. 
V.  Settlement.     Poor^  X. 


MAXIMS. 

I.  Caveat  Emptor,  737.     Fcndors,  IV. 

II.  Respondeat  superior,   298.     Matter 
and  Servant^  IV. 

MEMORANDA. 

I.  Of  promotions,  1.  654. 

II.  In  book  of  deceased  master,   15S. 

Poory  X.  I . 


MEMORIAL. 
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MEMORIAL. 

Omission  to  plead  inrolment,  480.    Com' 
pant/,  II.  1. 

MERGER. 
Of  remedy,  182.    Debt,  I.  1 . 

METROPOLITAN  POLICE. 
Page  585.     Notice^  I. 

MISDEMEANOR. 
Bail,  468.     BaU,  II. 

MISDESCRIPTION. 
In  marriage  licence,  361.    Marriage^  I. 

■ 

MISJOINDER. 
Page  125.    DUtresSy  11, 

MISNOMER. 
In  marriage  licence,  361.    Marriage,  I. 

MISTAKE. 

Of  fact. 

Delivery  of  goods  under  contract  of 
sale  void  for  variation  between  bought 
and  sold  notes,  757.     Vendon,  IV. 


MONEY. 

Seizure  of,  under  a  fi.  fa.,  597. 
Facias  y  1. 


Fieri 


MONEY  HAD  AND  RECEIVED. 

Action  for  proceeds  of  sale  by  agreement 
between  all  parties,  where  but  for  the 
sale  plaintiff  might  have  maintained 
trover  against  defendant,  511.  BaiU 
ment,  I. 

MORTGAGE. 

I.  Form  of  deed. 

Omission  of  covenant  to  pay,  182. 
Debtyh  1. 

.II.  Equitable. 

Deposit  of  title  deeds  of  leaseholds, 
749.     Usury,  IV. 


in.  Transfer. 

Proper  stamps  where  there  is  a 
further  advance,  and  where  there  is 
not,  615.     Post,  V.  2. 

IV.  Of  turnpike  tolls,  101.    Turnpike,  I. 

V.  Mortgagee's  remedies. 

1.  Debt  on    simple  contract,  when, 
182.     Debt,  I.  1. 

2.  Ejectment  without  notice  to  quit. 

/.  mortg^ed  land  to  B,,  and  hw  the 
mortgagee  deed,  attorned  to  B.  as 
tenant,  at  a  quarterly  rent,  which  waf 
stated  to  be  done  for  the  purpose  of 
securing  the  principal  and  interest, 
and  in  contemplation  and  pert  discharge 
thereof.  The  mortgage  deed  also 
gave  B.  a  power  of  entry  in  default  of 
payment.  Held,  that  B,,  ^  his  as- 
signee, might  bring  ejectment  against 
T,  without  giving  him  notice  to  quit. 

T.  mortgaged  to  B,  for  150/.; 
afierwards,  by  a  deed  purporting  to  be 
between  B,,  T.  and  S.,  in  consider- 
ation of  S,  paying  B,  the  \50L  and 
advancing  70/.  to  T,,  the  mortgage 
was  transferred  to  S, ;  but  B,  never 
executed.  Held,  that  this  was  a  trans- 
fer of  a  mortgage  with  an  additional  ad- 
vance of  70/.,  and  therefore,  under  stat. 
3  (r.  4.  c,  117.  s.  2.,  required  only  an 
ad  valorem  stamp  as  on  a  mortgage  for 
70/. 

Afterwards  B.,  by  a  new  deed,  trans- 
ferred the  mortgage  to  iS.,  without  any 
fresh  advance.  Held  that  such  deed 
required  only  a  stamp  as  on  a  transfer 
of  mortgage  without  additional  ad- 
vance, under  stat.  3  G,  4.  c.  117.  s,  2. 
Doe  dent.  Snell  v.  Tom,  615. 

MULTIFARIOUSNESS, 
In  pleading,  840.     Replevitu 

MUNICIPAL  CORPORATION. 

I.  Office  generally. 

1.  Disclaimer  by  burgess  elected  coun- 
cillor, 146.    Quo  Warranto,\.  1. 

2.  Resignation  where  validity  of  elec- 
tion doubtful,  146.  Quo  Warranto. 
V.  1. 

II.  Alderman. 

Extraordinary  vacancy,  801.  Moht- 
damus.  III.  4. 
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NAME. 


NOTICE. 


II  r.  Council. 

1.  Orden  of,  when  necessary  before 
expenses  incurred,  893.  Statute , 
XLVl.  5. 

8.  Orders  of,  what  removable  by  cer- 
tiorari, as  regards  the  form  and  mode 
of  entry,  895.    Statute,  XLVI.  5. 

IV.  Watch  committee. 

Power  as  to  ordering  payment  of 
expenses,  900  n.    Statute,  aLVI.  2. 

V.  Lighting  and  Watching. 

Publication  of  rate,  141.    Rate,  II. 

VI.  Power  to  borrow  money,  893.  Sta» 
tute,  XLV. 

Vn.  Charges  on  borough  fund. 

1.  Counsel's  opinion,  796.  Statute, 
XLTI.  4. 

2.  Resistance  of  mandamus  to  admit 
councillor,  796.    Statute,  XLVI.  4. 

5.  Costs  of  mandamus  to  elect  alder- 
man, 801.   AfandamuM,llL  4. 

4.  Repayment  of  loans,  895.  Statute, 
XLVI.  5. 

5.  Prosecution  for  assaulting  Mayor, 
&c.  895,  900.  n.     Statute,  XLVi. 

6.  Previous  order  of  council,  when 
necessary,  893.    Statute,  XLVI.  5. 

7.  Order  of  watch  committee  when 
necessary,  900  n.    Statute,  XLVI.  2. 

NAME. 

I.  Identity  of,  effect  in  evidence,  626. 
IdeniUy, 

II.  Of  party  assessed ;  description  when 
sufficient  without  it,  538.     Poor^  XI. 

in.  Misnomer  in  marriage  licence,  361. 
Marriage^  I. 

NAVIGATION. 
Shipping. 

NEGLIGENCE. 

I.  Of  servant  chosen  out  of  class  re- 
stricted by  statute,  298.  Master  and 
Servant^  IV.  I 

II.  In  executing  fi.  fa.,  580  n.  Sheriff', 
HI. 

III.  New  trial  on  ground  that  damages 
are  too  small,  917.     New  Trial, 


NEW  ASSIGNMENT. 

I.  When  not  necessary. 

To  ^neral  plea  of  payment  not 
narrowing  the  cause  of  action,  813. 
Patfment,\U.  2. 

IL  Costs,  621.     Tretpatt,  IV.  1. 

NEW  TRIAL. 

For  Smallness  of  Damages. 

In  an  action  for  injury  by  negligence  of 
defendant's  servant,  the  jury  found  i 
verdict  for  plaintiff,  with  one  farthiif 
damages,  though  it  appeared  tliat 
plaintiff's  thigh  was  broken,  and  thst 
nc  had  paid  10/.  for  surgical  attend- 
auce. 

This  Qourt  granted  a  new  trial,  on 
payment  of  costs  by  plaintiff  witbin 
three  weeks.        Armytage  v.  Hdty, 


917. 


NOT  GUILTY. 


I.  Divisibility  of  the  issue,  59. 
Ii;  See  also  Plea,  III. 


CotU,\. 


NOTICE. 

I.  Of  action. 

Against  officer  of  Metropolitm 
Police. 

A  notice  of  action  against  an  ofiBcer 
of  the  Metropolitan  Police,  under 
Stat.  10  G.  4.  c.  44,  *.  41.,  must  spe- 
cify the  time  and  place  of  the  act 
complained  of. 

Queere,  whether  such  notice,  stating 
that  **  a  writ  of  summons  u  ill  be  is- 
sued against  defendant  for  epprehend- 
ing  and  detaining  plaintiff  witboot 
probable  cause,  is  sufficient  notice  of 
*'  such  action,  and  of  the  cause  there^ 
of,"  within  the  above  clause.  Brtae 
v.  Jerdein,  585. 

II.  To  public  company  to  execute  worki 
in  a  prescribed  manner,  162.  J/tf*- 
damuSy  II. 

III.  Not  to  trespass,  621.  TrespoUi 
IV.  1. 

IV.  To  quit.     Ejectment,  I. 

V.  Of  incumbrances,  74.  Judgment,\S, 
W,  Publication  of  rates,  141.  Sate.W* 
VII.  Of  appeal.    Appeal,  III. 


OATH. 


PARTNER. 
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OATH. 
Administering  extrajudicial  oath. 

Whether  an  indictable  offence :  form 
of  indictment. 

An  indictment  under  stat.  5  &  6 
IV,  4.  c.  62,  t.  13..  for  administering  an 
extrajudicial  oath,  is  bad  if  it  do  not 
so  far  set  out  the  deposition,  that  the 
Court  may  judge  whether  or  not  it  is 
of  the  nature  contemplated  by  the 
statute. 

And,  although  the  statute  enacts, 
*'  for  the  more  effectual  suppression  of 
such  practice,"  that  **  it  shall  not  be 
lawful  to  administer  such  oaths, 
Qtuere^  whether  the  doing  so  be  an 
indictable  offence. 

Where  judgment  on  a  record  of  this 
Court  is  pronounced  at  the  assizes, 
under  stat.  11  G,  4,  and  1  IV,  4,  c,  70. 
t,  9.,  this  Court,  on  motion  under  the 
same  clause,  may,  if  they  see  fit,  amend 
the  judgment  by  ordering  it  to  be  ar-  | 
rested.     Bcgina  v.  Kott,  768. 

OBJECTION. 
Technical,  what  is,  31 1.    Affidavit,  I. 

OCCUPANCY. 
Special,  663.     Life, 

OCCUPATION. 
Beneficial,  2.    Poor,  V.  1. 

OCCUPIER. 

Liability  to  charges,  687.    Rent-charge, 
I.  2. 

OFFICE. 

I.  Disclaimer. 

Before  information  filed :  costs,  146. 
Quo  Warranto,  V.  1. 

II.  Resignation. 

Where  validity  of  election  doubtful, 
146.     Quo  WarraniOyV,  1. 

III.  Deputy. 

1.  Traverse    of    appointment,    840. 
Replevin. 

2.  What  duties  may  be  performed  by, 
840.    Replevin. 

IV.  Pleading. 

Plea  traversing  difierent  facts  as  to 
title,  bad  for  duplicity,  840.    Replevin. 


V.  See  further.  Municipal  Corporation. 
Quo  Warranto, 

OFFICER. 
Public,  430.    Compantf,  II.  1. 

ORDER. 

I.  Of  Poor  Law  Commissioners. 

Validity  until  quashed:  pleading,  919. 
Poor,  II.  1. 

IL  Oftown  council,  895.  ^^o/ti/r,  XLVL 
5. 

III.  Certiorari. 

What  peculiarities  of  form  and  entr^ 
no  answer  to  motion  for  certioran, 
89.S.    Statute,  XL VI.  5. 

IV.  In  bankruptcy  and  insolvency. 

1.  Vesting  order  under  stat.  1  &  2 
Vict,  c,  110.  *.  36,  37.^  172.  Bank- 
rupt,  IV. 

2.  For  protection,  under  5  &  6  Vict,  c, 
U6,t,  4.,  1 72.     Bankrupt,  I V. 

V.  On  township  surveyors  to  pay  por- 
tion of  highway  rate  to  treasurer  of 
trustees,  101.     Turnpike,  I. 

VI.  Of  removal.     Poor, 

Vil.  Effect :  when  unappealed  against,  93. 
Poor,  VII. 

PARENT  AND  CHILD. 

I.  Derivative  settlement.    Poor,  VIT. 

II.  Bastardy.    Poor,  VIII. 

PARISH. 

I.  Extraparochial  place  with  statutory 
liabilities,  240.     Highway,  I.  2. 

II.  Lighting  and  watching,  141.  Rate,  II. 

III.  Poor.    Poor. 

PARTICULARITY. 

I.  In  affidavit  in  support  of  application 
for  costs,  877.     Mandamus,  ill.  2. 

II.  In  notice  not  to  trespass,  621.  7Vr«- 
pau,  IV.  1 . 

III.  In  notice  of  action,  585.    I^otieel . 

IV.  In  pleading,  5S3.    Sheriffs  VI.  2. 

PARTNER. 
Public  company.    Company. 
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PAUPER  LUNATIC. 


PERJURY. 


PAUPER  LUNAIIC. 
Poor^  XXI. 

PARTY. 

I.  Power  of  Court  to  adjudge  who  is, 
646.     Quo  WarrofUo,  V.  2. 

II.  Costs  agunst  person  not  party  to  ori- 
ginal rule,  646.  Quo  Warranto,  V.  2. 
lleg.  Gen,  655. 

PAWNBROKER. 
Sum  exceeding  10/. :  usury. 

A  pawnbroker  advanced  a  sum  ex- 
ceeding 10/.,  at  more  than  5  per  cent, 
interest,  on  a  pledge  of  goods,  without 
making  an  entry  or  delivering  a  dupli- 
cate in  compliance  with  stat.  39  &  40 
G,  3.  c,  99.  S,  6. 

Held,  that  the  transaction  was  legal, 
that  section  not  applying  to  advances 
of  more  than  loA,  and  the  loan  of  more 
than  10/.  at  such  interest  being,  by 
Stat.  S  &  5  Vict.  c.  37.,  not  usurious. 
Pewndl  v.  Attenborough,  868. 

PAYMENT. 

I.  Application  of. 

Where  a  bond  is  given  to  secure 
payment  by  A,  to  J?,  of  a  specified 
sum,  it  is  not  an  invariable  rule  of  law 
that  all  payments  made  by  A,  are  to  be 
applied  m  immediate  and  final  liquida- 
tion of  the  sum  named,  or  of  the  first 
items  inA.*s  debit,  or  that,  even  jf^., 
on  a  long  course  of  transactions,  should, 
after  the  giving  of  the  bond,  be  for  a 
time  in  advance  to  B,,  the  bond  is 
thereby  satisfied. 

It  may,  in  default  of  express  stipula- 
tion, be  inferred  from  the  language  and 
conduct  of  the  parties  after  execution 
of  the  bond  that  they  intended  the 
bond  to  stand  as  a  continuing  security ; 
and,  that  inference  being  drawn,  the 
above-mentioned  rule  of  application 
will  not  hold.    Hennikcr  v.  Wiggy  792. 

II.  Of  bond. 

Continuing  security,  792.    Ante,  I, 

III.  Pleading  and  evidence. 

1.  Evidence  to  support  plea  of  pay- 
ment. 

Plaintiff,  as  a  broker,  insured  defend- 
ant's ship  and  advanced  the  premiums. 


The  ship  was  lost,  and  450/.  cluroed 
from  the  underwriters,  who  paid  400/., 
withholding  50L  on  accoont  of  stores 
which  had  been  saved.  Plaintiff  told 
defendant  that  he  (plaintiff)  had  de- 
ducted the  premiums  from  the  450t, 
and  that,  if  defendant  would  give  Ida 
a  written  authority  to  receive  tbe 
stores,  plaintiff  would  pay  him  tbe  bt- 
lance,  which  would  amount  to  16/1 
Defendant  gave  tbe  authority;  but 
plaintiff  did  not  pay  the  balance,  and 
brought  an  acdon  for  the  prenmuns. 
Defendant  pleaded  payment. 

Held,  that  the  above  i^icts  did  not 
support  the  plea.  Palmer  v.  Cotterim, 
525. 

2.  New  assignment  when '  not  neeo- 
sary. 

Declaration  on  a  guarantee  by  de- 
fendant for  goods  to  be  supplied  to  & 
Averment,  that  pluntiff  supplied  S, 
with  goods  at  prices  amounting  to  vit, 
to  the  sum  78/.;  and  that  5.  did  not 

Pay,  nor  did  defendant  after  notice, 
lea,  that  S,  did  pay  the  sum  in  the 
declaration  mentioned  in  full  satis&c- 
tion,  &c.,  and  plaintiff  received  the 
same,  &c.  Replication  that  S.  did  not 
pay,  nor  plaintiff  receive,  the  said  sum 
m  the  declaration  mentioned  in  full 
satisfaction,  &c.    Issue  thereon. 

Held,  that  the  pleadings  did  not  con- 
fine the  plaintiff  in  his  proof  to  the  78?.; 
but  that,  after  proof  by  defendant  that 
S,  had  paid  78/.,  plaintiff  might,  without 
having  new  assigned,  give  evidence  of 
a  balance  unpaid  beyond  tbe  7S/. 
Moset  V.  Let?i/,  213. 

PAYMENT  INTO  COURT. 

I.  After  amendment  by  plaintiff:  co>ts, 
209.     Costs,!].  1. 

II.  Verdict   for  plaintiff  on  a  difierent 
count,  543.     Port,  I. 

PEDIGREE. 
Evidence  of  marriage,  406.  Marriage,  HI. 

PERJURY. 

Indictment :  statement  of  tbe  substance 
of  the  offence :  judicial  proceeding. 

In  an  indictment  for  perjury,  tbe 
necessity  for  shewing  distinctly  that 
the  false  oath  was  taken  in  a  judicial 


PLACE. 


PLEADING. 
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proceeding  is  not  dispensed  with  by 
Stat.  23G.2.  c.  11.  s,  1. 

An  indictment  stated  that  A^  B,, 
and  C  were  commissioners  of  assessed 
taxes  in  and  for,  &c.,  and  that,  at  a 
meeting  held  by  the  said  commissioners 
for  the  purpose  of  hearing  and  deter- 
mining appeals  against  the  certificate 
of  supplementary  charj;es  made  by  2)., 
the  crown  surveyor,  in  pursuance  of 
the  statutes,  &c.,  a  certain  appeal  of 
one  E.,  of  &c.,  in  due  form  of  law 
came  on  to  be  heard ;  that  defendant 
appeared  before  the  said  commissioners 
as  a  witness  for  E,  on  the  hearing  of 
the  sai4  appeal,  and  was  sworn,  &c., 
before  the  siud  commissioners,  they 
having  authority  to  administer  the 
oath:  and  the  false  deposition  was 
then  set  out  with  the  proper  averments 
of  materiality  and  falsity. 

Held  (on  writ  of  error),  that  the 
appeal  did  not  sufficiently  appear  to 
have  been  a  judicial  proceeding,  and 
therefore  that  the  indictment  did  not 
state  **  the  substance  of  the  offence," 
according  to  stat.  23  G.  2.  c.  II.  t.  1. 
Jiegina  v.  Overton^  83. 

PLACE. 
In  notice  of  action,  585.    Notice^  I. 

PLEA. 

I.  Generally. 

1.  Narrowing  the  cause  of  action :  new 
assignment,  213.    Payment^  III.  2. 

2.  Admission  of  allegations  not  tra- 
versed, 811.    BUU.l.  2. 

3.  To    repugnant    declaration,    832. 
Pott,  II.  3. 

4.  Divisibility,  59.    Coiti^  I. 

II.  To  part. 

1.  When  eood  pro  tanto,  528.  Guo- 
rantee,  U.  1. 

2.  That  part  only  of  the  consideration 
passed,  811.    BUlt,l,2. 

3.  Without  shewing  what  part,  where 
that  appears  on  the  whole  record. 

Declaration  in  assumpsit,  stating  the 
action  to  be  commenced  in  January 
1842,  set  forth  an  agreement,  by  which 
defendant  agreed  to  take  premises  of 
plaintiff  from  29th  September  1840,  at 
an  annual  rent  of  105/.;  and  it  alleged 


that  200/.  had  become  due  for  two 
years  elapsed  before  the  commence- 
ment of  the  suit. 

Plea,  except  as  to  105/.,  parcel  of  the 
said  rent  in  the  declaration  mentioned, 
that  no  part  of  the  said  rent,  except 
the  said  105/.,  had  become  or  was  due. 

On  special  demurrer,  because  the 
plea  did  not  shew  to  which  part  of  the 
claim  it  applied,  or  how  part  of  the 
claim  was  discharged,  and  because  it 
amounted  to  a  plea  of  nens  m  arrere: 

Held,  that  the  plea  was  good,  as  it 
denied  that  more  than  105/.  had  ever 
become  due  at  all,  and  as,  by  reference 
to  the  declaration,  it  appeared  that  the 
rent  for  the  first  year  only  was  due, 
and  the  denial  must  therefore  be  un- 
derstood to  apply  to  the  residue  of  the 
claim.    Bright  v.  Beard,  832. 

III.  Amounting  to  general  issue. 

1.  Plea  varying  the  consideration  in 
assumpit,  528.     Guarantee^  II.  1. 

2.  Not  a  plea  shewing  that  no  damage 
accruea,  in  case  for  false  return,  566. 
Sheriff,  I^^  1. 

IV.  Amounting  to  riens  m  arrere ^  822. 
Anle^  II.  3. 

V.  Payment. 

1.  When  plaintiff  may  shew  a  balance 
without  newly  assigning,  213.  Po^- 
ment.  III.  2. 

2.  Evidence  to  support,  525.  Pay" 
ment.  III.  1 . 

3.  When  good  pro  tanto,  528.     GuO' 


rantee 


iTOOd 
,  U.  1. 


PLEADING. 


I.  Averment  of  preliminaries. 

Inrolment  of  memorial  required  by  the 
statute  under  authority  of  which 
plaintiff  sues  as  public  officer,  430. 
Company,  II.  I . 

II.  Ambiguity. 

Cleared  up  by  considering  the  whole 
record,  832.    Plea,  II.  3. 

III.  When  it  may  be  general,  and  when 
it  shall  be  special. 

1.  Contract  implied  by  law  or  inferred 
from  facts,  260.    dipping.  III.  1. 

2.  In  declaration  in  case  for  malicious 
prosecution,  general  allegation  that 
the  prosecution  has  termmatedy  481* 
Extent. 
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PLEADINGS. 


POOR.  IV. 


IV.  Particularity.  ^ 

1.  Declaration  for  taking  excessive  fees, 
must  shew  what  was  lawful  and  bow, 
555,     Sheriff,  VI.  2. 

2.  Replication  that  a  writ  has  been  set 
aside  must  shew  under  what  circum- 
stances, 852.     Capias,  VI. 

V.  Time :  when  material. 

In  describing  contract,  832.  Pica,  II.  3. 

VI.  Confession  and  avoidance. 

Leave  and  licence  pleaded  in  answer 
to  allegation  of  failure  to  account, 
528.     Guarantee,  H.  1. 

VII.  Traverse :  matter  not  alleged. 

Immaterial,  825.  BUU,\.  I.  840. 
Replevin, 

VIII.  Traverse:  multifariousness. 

1,  Facts  making  up  a  single  defence, 
823.    Bills,!,  1. 

2.  Different  facts  essential  to  title,  840. 
Replevin, 

IX.  Traverse :  admission  of  allegations 
not  traversed. 

Effect  how  far  limited,  811.    BUls,  I.  2. 

X.  Particular  pleadings. 

See  Declaration,  Plea,  New  Assign^ 
ment, 

XI.  In  particular  forms  of  action. 
See  Case,  Trespass,  Action, 

PLEADINGS. 

Need  not  be  set  out  in  an  award,  66, 
Award,  IV. 

PLEDGE. 
Page  868.  '  Pawnbroker, 

POLICE. 

I.  Indemnification  of  by  town   council, 
900  n.     Statute,  XLVI.  2. 

II.  Metropolitan,  585.     Notice,  I. 

POOR. 

I.  Poor     Law     Commissioners:     their 
orders. 

1.  Validity  till  quashed  on  certiorari, 
919.     Post,  II.  1. 

2.  Pleading,  919.    Post,  IL  1. 


II.  Contracts. 

1.  By  order    of   the  commissoaers: 
exemption  from  ttanip  doty. 

Assumpsit  against  vendee  of  lands, 
for  not  paying  the  purchase  money  in 
pursuance  of  a  contract  of  sale  upon 
an  auction  alleged  in  the  decloratkn 
to  have  been  directed  by  guardians  of 
nn  union  under  the  hands  and  seals  of 
the  Poor  Law  Commissioners.  Judg- 
ment for  plaintiffs  on  demurrer.  On 
executing  a  writ  of  inquiry,  the  con- 
tract was  offered  in  evidence. 

(1)  Held,  that  it  might  be  received 
though  unstamped,  the  declaratioD 
shewing  sufficiently  that  the  "tale  was 
in  pursuance  of  an  order  of  the  com- 
missioners, and  therefore  exempted 
from  stamp  duty  by  stat.  4  &  5  If.  4. 
c.  76.  s,  86. 

Per  Lord  Denman  C.  J.  and  Colt' 
ridge  J.  Because  the  sale  would  be 
good  under  stat.  S8lSW,4.c,  69.  f.3., 
and  so  would  fall  within  stat.  4  &  5 
ff .  4.  c.  76.  «.  86. :  and,  per  Lord  2>n- 
man  C.  J.,  though  the  action  was  com- 
menced before  the  passing  of  stsL 
5  &6  Vict,  c,  57.,  yet  sect.  18  of  that 
statute,  directing  that  stat.  4  &  5  IT.  4. 
c.  76.  and  5  6c6W,4,e,  60,  shall  be 
construed  as  one  act,  was  applicable. 

Per  Patteson  and  lyUliams  Js.  B^ 
cause  stat.  4  &  5  W^.  4.  r.  76.  s,  86., 
^  independently  of  later  statutes,  wasap- 
^  plicable,  since  an  order  of  the  commis- 
sioners was  alleged,  and  sect.  105  of 
that  statute  renders  valid  all  such 
orders  not  ouashed  on  certiomri. 

(2)  The  declaration  alleged  that  de- 
fendant became  the  purchaser  **  for  a 
certain  large  sum  of  money,  to  witthe 
sum  of  172/."  Qucere,  whether,  on  the 
execution  of  the  writ  of  enquiry,  it  was 
necessary  to  produce  the  contract  for 
ascertaining  the  damages,  or  whether 
the  allegation  as  to  the  sum  was  ma- 
terial, and  must  therefore  be  consi- 
dered as  admitted  by  the  demurrer. 
Banbury,  Guardians,  v,  Robinson,  919. 

2.  Pleading,  919.     Anti,  1. 

III.  Rate :  publication. 

Publication  on   doors   of  churches  aad 
chapels,  141.     Ratc^  II. 

IV.  Rate :  form  of  assessment. 

What  a  sufficient  assessment  of  the  oc- 
cupier, 538.    Post,  XI. 


V.  Property  ninble. 

BeneGcIftl  occupation  of  cTi 

The  PrcNdfiDt,  Council  and  Mcmben 
of  the  Roval  Academy  of  Ant  were 
rated  for  the  poor  for  the  "Exhibition 
room*.  Royal  Academy." 

The  Royal  AcadeiOT  wai  eitabliihed 
by  an  initniiuent  under  the  dgn  ma* 
nual  of  Gecr^r  HI.,  for  the  improve- 
ment of  painting,  tculpture  and  archi- 
tecture. The  lociety  ha»  no  charter, 
and  H  not  incorporated.  The  King 
nominated  the  original  academiciani ; 
and  the  appointment  of  tubsequeut 
one*,  though  made  by  the  lociety,  i* 
lubject  to  the  ffing's  approbation;  lo 
alio  it  the  election  of  omceri,  who  hold 
during  hia  pleaiure.  No  change  in  the 
funilaroental  rulea  or  eatabliihinent  can 
be  made  without  the  royal  aueat.  At 
first  the  King  fiimiihed  tnch  fundi  at 
were  wanted  out  of  the  privv  pune; 
but  latterly  the  tociety'i  whole  outlay 
hat  been  supplied  by  the  proceed*  of 
the  annual  cxhitntion  of  paintingi,  to 
which  the  public  it  admitted  for  money. 
Out  of  these  receipt*  are  paid  the  ex- 
peniei  of  exhibition  ;  of  ichoolt  for 
itudenti,  who  aro  instructed  gralii; 
allowances  to  trarelling  iludentt;  ta- 
larie*  to  of&cere  and  lectureri ;  pensions 
to  members  of  the  society  who  may  be 
in  waut,  or  th«r  widows,  and  tome 
other  allowance*  and  expenses,  "niere 
it  a  surplus,  which  ti  laid  out  in  itock, 
in  trus^  for  the  general  purpotei  of 
the  toeiety.  The  treasurer,  who  re- 
ceives the  dividends  and  profits,  and 
pays  the  expenses,  it  appointed  1^  the 
crown  from  amone  the  academicians, 
and  his  accounts  finally  submitted  to 
the  keeper  of  the  privy  pun&  An 
officer  called  the  Keeper  of  the  Aca- 
demy hai  private  apartments  in  the 
building,  communicating  intern  ally 
with  the  society's  roomt,  and  ahich  he 
occupies  for  the  more  convenient  per- 
formance of  his  duties  and  for  hit  own 
domestic  purpotet.  The  council,  con- 
sisting of  the  Preudentand  dght  Aca- 
demicians, meet  from  time  to  time, 
and  are  nud  for  thrir  attendance. 
Visitors,  alto  paid,  attend  the  schools. 
The  exhibition  ^oom^  also  used  at 
lecture  and  school  roomt,  are  the  pro- 
perty of  the  crown,  and  are  distinct 
from  the  rett  of  the  building.  All 
woifct  approved  bj  the  academy  are  , 


admitted  for  exhibition;  the  academi- 
dans  have  the  privilege  of  exhibiting 
more  works  than  other  pertont.  Pic- 
tures intended  for  sale  are  entered  in 
a  register,  which  ii  open  for  the  inspec- 
tion of  purchaiert.  The  members  of 
the  society  neither  derive  personal 
advantage  or  emolument  from  the  pre* 
mitei,  nor  occupy  them,  otherwise  than 

When  the  Academy  was  founded  the 
Kog  permitted  tlie  society  to  have 
the  use  of  ccrtun  apartments  in  hit 
palace  ot  Someriet  Hoaie :  when  that 
palace  wat  appropriated  to  public  ofG- 
ces,  the  King  ordered  part  of  it  to  be 
prepared  for  the  utc  of  the  Academy, 
and  (hey  were  put  in  postestion  of  tuch 
part.  And  when  the  new  buildinj; 
called  TAeyattonalGallenf^M  elected. 
King  WUHam  IV.  ordered  that  they 
should  be  rcQioved  thither,  and  should 
have  the  roomt  now  in  question  on  the 
tame  temu  and  tenure,  and  for  the 
same  purposes,  ai  they  had  had  the  use 
of  the  a^rtmenti  formerly  attigned  to 
tbeni.  Tbey  have  no  lease  or  written 
contract,  and  pay  no  rent: 

Held,  that  they  were  not  rateable 
for  the  rooms.    Awmo  v.  Site,  S. 
3.  Conttruction  of^local  act  in  pari 

materil    with    stak    43  Elii.   e,  1. 

Anli,  1. 
VL  Rateable  value. 

I.  Railway,  with  competition  as  to  the 

carrying  busnes*. 

When  a  railway  company,  incorpo- 
rated by  act  of  parliament  in  the  utual 
form  of  such  acts,  made  their  profit 
partly  by  iaret  at  caniert,  and  partly 
by  toilt  received  from  other  carriert: 
Held  that,  in  assessing  them  to  a  poor 
rate,  the  proper  meature  of  rateable 
value  wat,  not  the  amount  of  tolls  ac- 
tually recrived,  or  which  would  have 
been  received  if  all  the  carrying  huii- 
nett  had  been  performed  by  othen,  but 
the  rent  (afler  the  deductions  required 
by  the  Parochial  Auettment  Act,  6  &  T 
W.  4.  c.  96,)  at  which  the  railway 
might  be  reasonably  expected  to  let  to 
a  yearly  tenant,  hanng  the  tame 
powert  and  advantages  at  the  Com- 
pany. 

The  tetnont  ascertained  the  rent  by 
taking  the  grott  receipts  of  the  Com- 
pany in  reelect  of  their  own  railway, 
add  making  the  following  deductioni 
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from  .them:  viz.  l.  Interest  on  the  ca- 
pital invested  in  the  moveable  stock  of 
the  company.  8.  A  per-centage  on  the 
same  capital  for  tenant's  profits  and 
profits  ot  trade.  5.  A  per-centaf|;e  on 
the  same  sum  for  annual  depreciation 
of  stock  beyond  ordinary  annual  re- 
pairs. 4.  The  actual  annual  expenses 
of  conducting  the  business  of  carriers, 
maintenance  of  way,  repairs  of  build- 
ings, insurance,  direction,  rates,  taxes, 
and  other  disbursements  as  railway 
owners  and  carriers.  5.  The  fair  an- 
nual value  of  stations  and  buildings 
rated  separately  from  the  ndlway.  6. 
An  annual  sum  per  mile  for  the  re- 
newal and  reproduction  of  the  rails, 
sleepers,  &c. 

Held,  that  these  deductions  (the 
amount  of  which  was  for  the  sessions 
to  determine)  included  all  that  was 
properly  referable  to  trade,  and  that 
the  sessions  might  fairly  infer  that  a 
yearly  tenant  of  the  railway,  under  the 
circumstances  above  stated,  would  give 
the  balance  as  rent.  Regma  v.  Grand 
Junction  Rmlway  Company ^  18. 

9.  Deductions  where  the  calculation  is 
based  on  the  gross  proceeds,  18. 
Anie^  1. 

VII.  Settlement :  admission  of  ancestor's 
settlement,  by  not  appealing  against 
removal  of  a  collateral. 

On  appeal  against  an  order  removing 
Frederick  B.  from  parish  of  M,  to  that 
of  S,,  the  respondents  alleging  a  deri- 
vative settlement  from  the  father  of 
Frederick,  put  in  a  former  order,  re- 
moving the  family  of  Samuel  B,,  the 
brother  of  Frederick,  from  M.  to  S.  in 
the  usual  form,  and  the  examination  of 
Samuel  B,,  the  elder,  father  of  Fre^ 
derick  and  Samuel,  on  which  the  last- 
mentioned  order  was  granted,  shewing 
that  he,  Samuel,  the  elder,  was  settled 
in  5. 

Held,  that  the  last-mentioned  order 
was  not  of  itself  evidence  to  prove  the 
settlement  o£  Frederick  3,  in  S.;  and 
that  the  examinations  could  not  be 
received  as  shewing  the  ground  on 
which  that  order  was  granted. 

The  respondents  proved  that,  when 
the  former  order  was  made,  the  over- 
seer of  M.  delivered  it,  with  the  exa^ 
minations,  to  the  overseer  of  S, ;  that 


the  paupers  were  removed  under  it, 
and  tnat  S,  never  appealed. 

Held,  that  this  was  evidence  of  an 
admission  by  S,  that  the  settlement  of 
Samuel,  the  father,  was  correctly  stated 
in  the  examinations :  and 

Held,  therefore,  that  the  examina- 
tions, as  part  of  such  evidence,  were 
admissible  on  the  appeal  against  the 
removal  of  Fredericks  Regma  v.  Som^ 
95. 

VIII.  Maternal  setUement. 

Illegitimate  children. 

By  stat.4&5  H^.4.c.76^#.  71.,tbeset. 
tlement  of  illegitimate  cfaOdien,  born 
after  the  passing  of  the  act,  follows 
the  mother's  settlement  acquired  \sj 
marriage  after  their  Inrth.  Regma  ? . 
St,  Mary  Keurington,  581. 

IX.  Settlement  by  marriage. 

Communicated  to  the  mother's  previ- 
ously bom  iUtfttimale  cbildreo,  581. 
Anti,  YUl. 

X.  Settlement  by  hiring  and  service. 

1.  Evidence  of  conUBct:   entries  in 
book  by  deceased  master. 

On  the  trial  of  an  appeal,  reipoo- 
dents,  to  defeat  an  .alleged  settlement 
by  hiring  and  service  in  1824,  1825, 
produced  a  book  in  which  the  master, 
then  dead,  had  kept  minutes  of  his 
contracts  with  servants,  and  which 
contained  the  following  entries  in  bis 
writing.  "April  4th,  1824.  FT.  W." 
(the  pauper)  came;  and  to  have  for 
the  half  year  40*.  "  September  S9th. 
Paid  this  2/.  October  27th.  Ditto 
came  again, and  to  have  Is,  per  week: 
to  March  25th,  1825,  is  21  weeks,  2 
days:  1/.  1*.  6d.     25th.  Paid  this." 

Held  that  these  entries  were  not 
admissible,  either  as  made  against  tbe 
writer's  interest,  or  as  written  in  tbe 
course  of  a  business  or  employment,  or 
as  embodying  a  contract. 

The  sessions,  in  stating  a  case  (or 
the  opinion  of  this  Cour^  ought  not 
to  direct  that,  in  any  particular  event, 
the  case  shall  be  sent  back  to  tbe 
sessions  for  final  determination.  Be' 
gina  V.  Worth,  1 32. 

2.  Exceptive  hiring. 

Contract,  stipulating  that  B.  shall 
serve  F,  and  M.  for  four  yean  in 
turning  iron  or  any  other  employment 
as  an  artisan,  and  devote  bis  whole 
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during  the  uiint 


uine  the 
re  nom 


tune  tothdrb 
working  houn, 

the  morning  till  lix  io  the  ereniDe; 
ihoU  direct  and  auitt  tuch  men  u  ne 
may  work  with,  or  are  under  hit  care ; 
and  ihall  sive  a  juit  account  of  all 
hit  doiugi  in  lueh  bunueai  whenever 
required  bj  F.  and  ^. ;  in  coniidcra- 
tion  of  weeklj  w^ci  to  he  paid  by  F. 
and  M.  i  and  F.  and  3£.,  in  eonuder- 
ation  of  the  work  and  serrice  afore- 
Nid,  agree  to  paj  S,  Bf .  weekly  during 
the  fint  year,  &c,  (other  rate*  for  the 
lubaequent  yean)  in  cate  B.  thall 
faitfafiilly  KTTe  them  during  the  Mid 
tenn  according  to  the  i^reemeDt,  but 
not  otherwue. 

Held  an  exceptiTc  hirii^    Btgina 
T.  Ho&edi,  590. 
8.  ExcsptiTB  hiring. 

Pauper  aerred  for  a  jear  in  a  bctory 
under  a  general  hiring;  there  wM  no 
expreM  contiact  of  hirin{t  but  thoae 
engaged  in  the  mill  worked  under  and 
were  lubject  to  certun  nilei,  one  of 
which  wai,  that  the  houn  of  attend- 
ance were  from  nz  in  the  ntoraing  till 
haltpaU  ieren  at  night,  except  on 
iSrinrdayt,  when  the  work  wai  to  ceaie 
at  halCfMt  four;  the  abore  peiiods  of 
time  including  half  an  hour  for  breok- 
fk*t  and  an  hour  (or  (Bnner  on  each  daj. 

Meld,  admitting  the  periodi  of  work 
to  have  compriied  the  full  number  of 
houn  during  which  the  pauper  wai 
allowed  by  (tatute  to  work  in  auch  a 
ftetory  on  any  of  the  daya,  that  the 
hiring  wBi  nerertheleu  ezceptiTe.  Be- 
gJM  T.  PreOim,  59T. 
XL  Settlement  by  rentiif  a  tenement. 
What  a  luffident  aMexment  to  the  poor 

Pauper  occu[Hed  a  tenement  of  more 
than  iqL  annual  value  for  a  year,  and 

r'd  the  rent  and  poor  rate  for  a  year, 
the  rate  the  landlord'!  name  wai 
inaerted  under  the  head  *  name  of 
owner,"  but  in  the  column  headed 
"  name  of  occupier,"   no  name  wai 

Held  that  the  pauper^  gained  a  aet- 


XII.  Settlement  by  parochial  taxation. 
What  a  Hiffident  anemient  of  the  party, 


XI!I.   Settlement :    order 


Anintt 


unappealed 

For*  tlie    removal  of  a  coUateral,  9S. 
A^i,  VII. 

XIV.  Examination. 

When  evidence  on  a  lubieqnent  removal 
and  when  not,  S3.    Jai2,  VII. 

XV.  Statement  of  groundi  (rf*  appeal, 
order  to  repay  diargea  of  pauper 

lunatic  in  county  ajylum,  Til.      Foit, 
XXI.  1. 

XVI.  Order:  quaihed  not  on  ^emeriti. 
Under  atat.  reiatine  to  pauper  lunatict, 

711.    Port,  XXL  1. 

XVII.  Appeal  agaimt  order  of  ranoval : 
'o  what  aeuiona. 

1.  Under  ttat.  8  ft  9  V.  S.  c.30.  t.  6. 
the  appeal  againat  an  order  of  re* 
movat  lie*  to  quarter  aeMons  only  ■ 
not,  therefore,  to  general  iwrionii 
diatinct  from  quarter  teiHoni.  Jfe- 
gmas. MidiUeiexJv*lie«t,i<>'l.  {See, 
ai  to  MiddUteg,  lUt.  7  &  8  Viet,  c 
7l> 


Under  ttat.  4  &  S  fr.4,  c.  76.,  after 
the  lerrice  of  a  luapended  order  of  x^ 
moval,  the  pariah  to  which  the  removal 
takea  place  need  not  appeal  to  a  act- 
fioni  commencing  before  the  eipim- 
tion  of  tbe  twenty-one  daja  which,  l>y 
aect.  79,  mutt  elapae  before  the  actual 
removal,  and,  in  addition,  of  the  ibur- 
teen  daya  which  muat,  by  aect.  81, 
elapae,  after  notice  of  groundi  of  m- 
'peel,  before  the  aeadoni  at  which  the 
appeal  ia  to  be  tried.  ReffMi  t-  Zoi- 
cahire  Jiulieei,  910. 

XVIU.  Appeal  agiunat  order  of  remoTBl: 
evidence. 
1.  Entriei  in  hooka  of  deceaaed  inaa- 

ter,  13S.     Amti,  X.  1. 
s.  Examinationa  terved   with   wder 
tonchmg  a  collateral,  95.  Jmti,Vll. 

XtX.  Special  eaae. 

Mutt  not  duvet  the  caae  to  be  tent  back 
to  the  aetabna,  13S.    Aui,  X.  1. 

XX.  Charitable  inttitntiona. 

Lml  and  equitable  rightt,  and  bow  en- 
forced,  157.    Jfatrinttw,  1. 1. 

XXI.  huper  lunatic :  order  lor  rep^ 

1.  To  whom  I  county  treaauref. 
When  a  lunatic  pauper  hat  been 
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confined  in  a  county  asylum  by  order 
of  two  iiistices,  under  stat.  9  G  4.  c.  40. 
«.  38.,  hii  settlement  being  then  un- 
known, but  the  settlement  is  afterwards 
ascertained,  and  an  order  made  upon 
the  overseers,  under  sect.  42.,  for  the 
repayment  of  the  charges  incurred. 

Qiuere,  whether  the  treasurer  of  the 
county  is  the  person  to  whom  the  order 
should  direct  repayment. 

But  iemUe,  that  an  order  directing 
repayment  to  him  is  not  sustained  on 
appeal,  if  it  be  not  proved  that  the 
treasurer  incurred  such  charges  ^  by 
order  of  two  justices  to  him  directed 
for  that  purpose,*'  according  to  sect.  41. 

This  objection,  however,  is  not  pto- 
perly  raised  by  a  notice  of  grounds  of 
appeal,  under  sect.  60,  stating  other 
causes  particularly,  but  nothing  appli- 
cable to  this  except  that  **  the  said 
order  has  not  been  made  in  conformity 
with  the  provisions  of  stat.  9  G,  4. 
c.  40. 

Two  justices  may  make  an  order 
under  sect.  42,  as  in  a  case  where  the 
le^  settlement  ^*  has  not  been  ascer- 
tauied,**  though  a  previous  order  has 
been  made  by  other  justices,  adjudi- 
cating on  the  settlement,  if  such  order 
has  been  quashed  on  appeal. 

Although  it  was  qiiasned  "  for  want 
of  form  and  not  on  the  merits.*' 

Under  sect.  42,  justices  of  a  county 
may  make  an  order  on  the  overseers 
of  a  parish  situate  in  another  county, 
though  the  latter  does  not  contribute 
to  the  maintenance  of  the  county  lu- 
natic asylum.     Begina  v.  Pixiey,  711. 

2.  To  whom :   overseers  of  receiving 
parish. 

When  a  pauper  lunatic  has,  under 
an  order  of  justices,  been  removed  to  an 
asylum  under  stat.  &  G.  4.  c,  40.  s.  38., 
on  the  complaint,  and  at  the  expense 
of  a  parish  to  which  he  was  chargeable, 
his  settlement  bcinj;  unknown,  but  the 
settlement  is  afterwanls  ascertained  to 
be  in  another  parish,  justices  cannot, 
under  sect.  42,  make  an  order  (or  re- 
payment of  the  expenses  to  the  over- 
seers of  the  removmg  parish.  Hegina 
V.  Si.  Andrew* ty  Worcester ^  729. 

3.  How  incurred,  711.     Anti,  1 . 

4.  On  township  in  what  county,  711. 
Ant\  1. 

5.  As  in  case  of  settlement  not  ascer- 
tained, 711,  729.     Ante,  1,  2. 


6.  Quashing  for  want  of  form,  711. 
Ami,  1. 

7.  Grounds  of  appeal,  711.    Ante,  1. 

PORT. 
I.  Grant:  evidence. 

Where  a  party  suing  for  port  datifs 
as  owner  of  a  port,  gave  no  other  eri- 
dence  of  title  than  the  continual  paj- 
ment  of  a  certain  duty,  which  the  jury 
found  to  be  unreasonable  in  amount : 
Held,  that  he  could  not  have  a  verdict 
for  a  less  amount  found  by  the  jury  to 
be  reasonable. 

Semble^  that,  where  the  dutj  is 
claimed  under  a  grant  from  the  Crowii, 
which  appears  on  the  evidence  to  be 
enrolled  of  record,  but  is  not  produced 
by  the  plaintiff^  the  jury  ought  not  to 
be  directed  to  presume  such  grant  upon 
mere  evidence  of  usage. 

Quetre,  whether  the  crown  can  grant, 
with  the  franchise  of  a  port,  the  power 
to  take  tolls  of  undefined  amount 
throughout  the  limits  of  the  port,  and 
beyond  the  grantee's  own  land  ? 

Quitre,  also,  whether  the  ancient 
port  duties  can  be  made  to  appiv  to 
new  articles  of  export  and  import.*' 

Indebitatus  assumpsit,  with  counts 
for  port  tolls,  for  manor  tolls,  and  for 
tolls  generally.  Plea,  payment  of  10/. 
into  court  as  to  all  but  the  count  on 
the  port  tolls:  and,  as  to  the  rest, 
non  assumpsit.  Plaintiff  accepted  the 
1 0/.,  and  joined  issue  on  non  assumpsit 
The  contest  on  the  trial  v/as  whether 
plaintiff  was  entitled  ton  port  toll  or 
to  a  manor  toll  only.  The  jury  found 
plaintiff  entitled  to  port  tolls  to  the 
amount  of  8/.  Held,  that  pbinrilT 
miaht  take  his  verdict  on  the  count  lor 
port  tolls,  and  that  defendant  could 
not  avail  himself  of  the  payment  of 
money  into  court,  though  plaintjf 
might  have  recovered  the  8/.  under  the 
count  for  tolls  generally.  Brunt  v. 
Thompson,  5^3, 

II.  Tolls. 

1 .  Unreasonable,  543.     Ante,  I. 

2.  Undefined  amount,  543.     Ante,  I. 

5,  New  articles    how    affected,  643. 
Ante,  I. 

III.  Pleading. 

Payment  into  Court,  545.    Ani^,  L 
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POUNDAGE. 

Pages  S53,  784,  817.    Sheriff, 

POWER. 

Lease  under. 

Onus  of  shewing  that  the  lease  com- 
plies with  the  limitation^  406.  Mar' 
riage,  IL 

PRACTICE. 

I.  Attempt  to  eYade,  how  defeated,  416. 
Ejectmenty  II. 

II.  See 

Affidavit,  AmendmetU,  Attixes.  AUor» 
ney.  Capias.  Certificate,  Costs, 
Damages,  Ejectment,  Error,  Fieri 
Facias,  Judge.  Judgment.  NewTrial, 
Eegulee  Generates,  Scire  Facias* 
Sherif,     Warrant  of  Attorney, 

PREAMBLE. 
Of  Statute,  313.    Tithe,  IL 

PREFERENCE. 
Fraudulent,  674.    Bankrupt^  I. 

PREMIUM. 
Covenant  to  pay,  386.    Bankrupt,  V. 

PRESCRIPTION. 
In  non  decimento,  313.    Tithe,  II. 

PRESUMPTION. 

I.  From  user  refused,  where  grant  shewn 
to  be  in  existence,  543.    Port^  I. 

II.  From  long  user,  313.    TUhe,  II. 

PRIMAGE. 

Shipping, 

PRINCIPAL  AND  AGENT. 

Agent, 

PRINCIPAL  AND  SURETY. 
Guarantee. 


PRIORITY. 

In  application  of  tolls  of  turnpike  road» 
101.     Tumpike^l, 

PRISONER. 

I.  Under  civil  process. 

1.  Effect  of  order  for  protection  from 
process,  172.    Bankrupt,  IV, 

S,  See  also  Capias, 
IL    For    misdemeanor   :      bail,    468. 
BaU,  II. 

PROBABLE  CAUSE. 

Omission   to   negative,    883.     Maintem 
nance, 

PROCESS. 

I.  Protection  under  stat.  5  &  6  Vtct,  c. 
1 1 6.  «.  4.,  1 72.     Bankrupt,  IV. 

II.  See  Capias,    Fieri  Facias. 

PROMISE. 

I.  Implied. 

To  pay  according  to  terms  of  de- 
feasance of  warrant  of  an  attorney, 
519.    Limitation,  I. 

II.  See  Contract. 

PROMOTIONS. 
Pages  1.  654. 

PROSECUTION. 

I.  What  is  a  prosecution,  419.   Witness. 

II.  Expenses  of. 

When  and  how  the^  may  be  made  a 
charge  on  borough  fund,  893,  900  n. 
Statute,  XLVI. 

PROSECUTOR. 

Order  for  costs  on  the  real,  not  the  no- 
minal, prosecutor,  646.  Quo  War^ 
rantOyV,  2. 

PROTECTION. 

From  process,  under  stat.  5  and  6  Vict, 
c,  116.  s.  4.,  1 79.    Bankrupt,  lY. 

PUBLIC  COMPANY. 

Company, 
3R  5 


M6 
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PUBLIC  OFFICER. 
Ihige480.    Cow^Ho^^TL  1. 

PUBLICATION. 
On  doon  of  churchet  and  diapels,  141. 

QUARTER  SESSIONS. 

Af  distinct  from  other  general  lewoni, 
807.    Poor,  XVII.  1. 

QUEEN. 
Qrowti* 

QUO  WARRANTO. 

I.  Rdator. 

Ind^t,  646.    Pott^  V.  S. 

IL  Time  of  application. 

Annual  office  on  which  no  title  de» 
pendf,  motion  so  late  that  judgment 
could  not  be  had  till  the  year  had  ex- 
pired.   Regma  t.  Hodion^  648  n. 

IIL  Disclaimer. 

Before  information  filed:  costs,  146. 
Poit,\.  1. 

IV.  Resignation. 

Costs,  146.     Pott,y.  1. 

V.  Costs. 

1.  On  disclaimer  or  resignation  be- 
fore information  filed. 

A  rule  nisi  having  been  obtained 
for  an  information  in  the  nature 
of  a  quo  warranto  against  M,  for  ex- 
ercising the  office  of  councillor  of  a 
borough,  M.  resigned  the  office:  on 
his  afterwards  shewing  cause,  it  ap- 
peared that  the  presiding  officer  had 
declared  him  duly  elected,  and  that 
the  town  clerk  had  served  notice 
upon  him  to  accept  the  office,  with  a 
warning  that,  in  default  of  his  doing 
so,  he  would  be  liable  to  a  fine. 

M,  appearing  in  thb  Court  but  not 
defending  his  title,  the  Court  made 
the  rule  absolute,  M,  paying  the  costs 
of  the  application,  but  ordered  that,  if 
it  should  be  necessary  to  file  the  infor- 
mation, it  should  be  done  at  the  pro- 
secutoi^s  expense,  and  that,  M,  now 
undertaking  to  disclaim  if  required,  he 
should  do  so  at  the  prosec^tor's  ex 
pense.    Regina  v.  Morton,  146. 


RAILWAY,  L 

s.  Awarded  agvnft  real,  thonglh  not 
nominal,  protecntor. 

Where  a  role  mri  for  a  quo  war> 
ranto  information  it  discliarged,  and  it 
appears  that  the  party  making  affidavit 
as  relator  is  uuageat  and  onable  to 
pay  the  costs,  and  was  procnred  to 
make  the  application  by  smother  who 
is  the  real  prosecutor,  the  Coort  will 
order  the  costs  to  be  paid  by  tlie  pam 
so  promoting  the  applicttioD.  It 
makes  nodi&renoe  ^at  such  partf 
was  employed  on  the  motion  as  an  tt^ 
tomey. 

But,  if  the  fiu:ts  rendering  lum  liable 
appear  only  by  the  affida:ntfl  fai  oppo- 
sition to  the  rule,  the  payment  of  oorti 
by  him  matt  be  the  tiilgeet  of  a  distinct 
motion. 

It  is  not  necessary  (hot  tee  the  Rale 
of  Court,  p.  655.  poit)  that  on  such 
motion  the  rule  should  be  granted  oa 
reading  the  affidaviti  in  oppontion  to 
the  former  rule;  but  they  ought  to  be 
used  :  and,  if  new  ones  are  put  in, 
merely  repeating  the  former,  or  nnne- 
cessanly  addmg  new  matter,  the  pirtjr 
reading  them  will  not  have  the  oorti 
of  his  application.  Reg^  t.  (rreair, 
646. 

5.  Distinct  motion  for,  when  neces- 
nary,  646.     ArUe,  2. 

4.  What  affidavits  to  be  used  oo 
motion  for,  646.    AfUh,  S. 

5.  Of  unnecessary  affidavits,  646, 
Ante,  2. 

RAILWAY. 

I.  Sale  of  Shares. 

Tender  of  conveyance:  pleading. 

To  enforce  a  contract  for  a  transfer 
of  railway  shares,  if  such  transfer  re- 
quires a  deed,  the  purchaser  most 
tender  a  Conveyance  to  the  vendor  for 
execution;  the  same  rule  prevailing 
as  on  sales  of  real  property. 

So  held  where  the  railway  act  (6  & 
7  W.  4.  c.  Ixxvii.)  gave  a  very  short 
and  simple  form  of  transfer  under  seal, 
and  made  shares  personal  property. 

And  a  declaration  by  purchaser 
against  vendor  for  not  having  com- 
pleted the  contract  of  sale,  stating  that 
defendant  promised  to  iraike  over  and 
transfer  the  shares  in  a  reasonable 
time,  and  that  plaintiff  was  ready  and 


RAILWAY,  If. 

willing  to  pej  for  and  accept  the 
•borei,  and  requeated  defendHit  to 
make  orer  and  tmufer  them,  but  de- 
fandant  did  not  nor  would  make  over 
&c.,  but  neglected  and  refuted,  wu 
held  bad  on  ipecial  demuirer  for  not 
Averring  that  plaintiff  tendered  a  cou- 
vejrsDce.  St»pimt  Se  v.  Medina, 
49S. 
II.  Powen  to  take  land. 

To  take  land  and  crow  other  rail- 
ways, when  not  compqj^y. 

A  railway  act  (7  TF,  4.  &  I  Fid.  c. 
scv.)  empowered  the  company  to  make 
and  maintain  their  r^wa;  over  cer- 
tain land*  to  a  gpecified  point.  Sect. 
4  enacted  that  nothing  in  that  statute 
should  authorise  the  Companv  to 
enter  upon,  take  or  damage  any  landi 
without  the  copient  of  the  owner  and 
occupier.  SecU.  16.&  17.authoriied 
and  empowered  the  Company  to  con- 
^HcC  with  hmdownen  for  the  purcbaie 
of  land  for  grant*  c^  way-leave.  Sect. 
18.  contained  a  claiue  of  aibitratioo  in 
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..J  snould  not  agree 

with  the  Company  a*  to  terms.  Sect, 
45.  enacted  that,  in  "  every  cate  in 
which"  the  said  railway  "  ikall  crau 
My  oUitr  railwaj/"  the  communica- 
tion between  them  shall,  if  the  Com- 
pany andownersof  such  otherrailway 
" do  not  agree  about  tie  tame"  be 
made  in  such  manner  as  shall  be  di- 
rected by  two  engineers  acting  at  ar- 
bitrators ;  and  that  the  Company  shall 
make  taliifaction  (to  be  aicertained  in 
the  manner  before  pointed  out)  for 
temporary,  permanent  or  recurring  in- 

K'  ry  to  be  occasioned  by  lucb  crossing. 
o  regulation  wai  made  aa  to  the 
manner  in  which,  or  times  when,  cai^ 
riiigo  on  the  first  mentioned  railway 
shall  crou  the  other. 

Held,  the  sect.  43.  did  not  clearly 
introduce  a  compulsory  power  in  ihe 
cate  where  arailway  was  to  be  crossed, 
and  therefore  that  the  provision .  of 
sect.  4.  must  be  taken  to  govern  this 
clauie,  and  make  consent  necessary. 
Although  it  should  be  impossible, 
without  to  crossing,  to  carry  the  first 
mentioned  railway  to  the  point  speci- 
fied in  the  act.  Clarence  Rmtteat/ 
Comanv  v.  Great  North  of  Em^and 
ic.  RaUwa^  Compams/t  46, 


III.  Compensation. 

Costs  of  mamdamut   to  juitiee  to 
hear  chum,  877.     Jlfmufoaiw,  UI,  3. 

IV.  Liability  to  public  chareet. 
Rateable  value  how  cJeulated  from 

grots  proceedi,  18.     Poor,  VI.  I. 

V.  Spedfic  demand  before  mandamus  to 
execute  works  in  a  pretcribed  n 
16S. 


iw'lf."* 


VI.  Waiver  of  rights,  16S.  J 

VH.  Notice  to,  while  work  it  proceeding 


I .  Partial  exemption  by  ttatute^  84a 
s.  Poor  i«tet.    Poor,  III,— VI.  Si^ 

II.  Publication. 

On  the  doort  of  what  chnrchea  and 
chapelt. 

Under stat,  SScOW.t.c. T6. t. SB., 
the  town  council  ofa  borough  took  oa 
theraielves  the  powers  given  to  in- 
specton  under  itat.  3  &  4  W.i.c.  90., 
at  to  lighting  a  towndhip  in  the  bo- 
rough, and  made  an  order  on  ovcneen 
to  collect  and  pay  a  sum  named. 

Within  the  township  was  aparochial 
church  or  chapel,  being  the  only  place 
where  poor  rates  had  ever  been  pub- 
lished ;  but  there  wai  also  within  the 
tawuBJiip  two  other  churchet  of  the 
established  church,  recently  built,  and 
tome  ditteotii^  places  of  worship. 

The  rate  made  by  the  oveneen,  in 
compliance  with  the  order,  wat  pulv 
tithed  in  the  first  named  church  or 
chapel  only. 

Held,  an  intufficieot  publication, 
under  ttat.  7  W.  4.  and  I  FU.  c.  4S. 
t.  >. :  and  that  the  rate  ought  to  be 
quashed  on  ^peal.  Re^ua  v,  WUpp, 
111. 

III.  Under  parochial  lighting  and  watch- 
ing act,  )4t.    Aiae,ll. 

IV.  Property  rateable.    Poor,  V.  VI. 

V.  Form  of  assessment,5S8.     Foor,%l. 
VL  Settlement    by    payment    at,    55B 

Poor,  XI. 

RATIFICATION, 
By  statute,   to   what  mtricted,   4S0- 
n.  1. 
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REFUSAL. 


REPLEVIN. 


REFUSAL. 
Conitructife,  162,    Mandamus^  IL 

REGISTER. 
Marriage,  406.    Marriage,  II. 

REGULAE  GENfERALES. 

I.  Mich,  15  Car,  2.  Addition  of  depo 

nen  t,  211.    ^davii,  I. 
IL  Hil,  S  W.  4.  I.  5.  Addition  of  depo- 
*       nent,  211.    Jffidavit,  h 

III.  Hil.  2  W,  4. 1.  74.  Costs  on  se- 
veral issues,  59.     Costs,  I. 

IV.  Hil,  4  W,4.  General  RvUs  and  Re- 
gulaiions,  5,  Several  counts  on  one  con- 
tract, 379.    Declaration,  I.  2. 

V.  Htl,  Vac,  4  W,  4.  Directions  to 
taxing  officers;  taxation  on  lower 
scale,  though  action  involves  Question 
of  importance,  914.    Cosis^  VIII.  5. 

VL  HiL  Vac.  4  W.  4.  Directions  to  tax- 
ing  officers;  defendant's  costs  taxable 
on  lower  soile,  402.    Costs,  VIIL  2. 

VIL  E,  6  rtct.  Rule  for  costs  of  ap- 
plication  for  mandamus,  or  against  a 
person  not  a  party  ^to  origimil  rule, 
655. 

RELATOR. 
Indigent,  646.     Quo  Warranto,  V.  2. 

REMEDY. 

I.  Bar  by  certificate,  586.    Bankrupt,  V. 

II.  For  loan  secured  by  collateral  spe- 
cialty, 182.    Debt,  I,  1. 

RENT  CHARGE. 

I.  1.  Tithe  commutation  rent  charge, 
151.     Tithe, 

2.  How  imposed  by  arbitrator  under 
enclosure  act. 

By  an  act  (6&7W.  4,c,  16.,  private), 
for  dividing  and  allotting  commons  and 
wastes  in  a  parish,  the  rector's  tithes, 
and  some  detached  portions  of  the 
glebe  were  commuted  for  a  rent  charge 
on  the  principle  of  a  corn  rent :  and 
Hn  arbitrator  was  empowered  to  de- 
clare the  amount  bv  award.  The  rent 
charge  was  to  be  charged  on  the  lands 
of  }V,,  situate  in  the  parish,  in  exon- 
eration of  the  lands  of  all  other  pro- 
prietors therein :  and  the  act  declared 


that  it  should  be  lawful  for  ^e  aibi- 
trator,  b^  his  award,  to  divide  the  rent 
charse  into  so  many  portions  as  he 
should  think  fit,  and  to  charge  etch 
portion  on  a  separate  part  of  WJi 
lands  in  order  that  each  might  be  sub- 
ject only  to  the  portion  changed  tbere^ 
on.  Provision  was  made  for  revisinc  the 
amount  of  rent  charge  periodically  at 
the  end  of  seven  years,  at  the  instance 
of  the  rector  or  of  FF.,  his  hdrs  or  as- 
signs, owners  for  the  time  being  of  the 
lands  to  be  cterged. 

Held,  that  the  arbitrator  was  not 
bound  to  particularise  in  bis  award 
the  lands  on  which  the  rent  charge  was 
imposed;  but  that  an  award  chai]g;iog 
it  in  one  entire  sum  on  **  all  and  every 
the  lands  and  grounds  of*'  W^  situate 
in  the  said  parish,  was  sufifident. 

The  act  provided  that,  to  often  as 
the  rent  charge  should  be  three  months 
in  arrear,  the  rector,  hit  executors, 
&C.,  should  have  **  such  and  the  like 
powers  and  remedies  for  recovering 
the  same,  together  with  all  expenses 
incident  to  the  recovery  thereof,  as  by 
the  common  law  or  statute  are  given 
to  the  landlords  for  the  recovery  of 
rent  when  in  arrear.  The  act  gave 
compensation  to  W,,  by  allotments  of 
land,  for  the  burden  which  his  lands 
would  suffer  by  the  rent  charge. 

Held,  that  the  act  did  not  point  oat 
W,  as  the  person  by  whom  the  rent 
charge  was  to  be  paid. 

Queer e^  whether  the  statute  gave  a 
remedy  by  action  against  any  person. 
But  held  that,  if  any  such  action  lay 
it  would  only  be  against  an  occupier  of 
the  lands  charged.  Wilioitghby  v.  Wil' 
loughbi/^  687. 

3.  By  whom  payable,  687.  Anil, 
2. 

II.  Remedy  for,  and  against  whom,  687. 
Ante,  I.  2. 

REPAIRS. 
Highway. 

REPEAL. 
By  implication,  553,    Sheriff,  VI.  2. 

REPLEVIN. 

Appointment  of  replevin  clerk  :  plead- 
ing. 


REPUGNANCY. 


SHERIFF,  II. 
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Declaration,  b^  sheriff  against  his 
repleTin  clerk,  for  takii^  insufficient 
sureties,  allied  that  plaintiff  appointed 
defendant  one  of  nis  deputies  for 
granting  replevins  pursuant  to  the  sta- 
tute in  such  case  osc. ;  that  defendant 
accepted  such  appointment,  and  con- 
tinued to  be,  and  was,  such  deputy 
from  the  time  of  such  appointment 
until  the  time  of  the  committing  of 
the  srievances  &c. 

Plea,  that  plaintiff  <^  not  depute^ 
appoint  and  proclaim  defendant  one 
of  his  deputies  for  granting  replevins 
pursuant  to  the  statute,  and  that  de- 
fendant woi  not  at  the  time  when  jrc, 
9uch  deputy  of  the  plaintiff  as  such 
sheriff  as  aforesaid,  m  manner  and 
form  &c. 

Held  that,  if  the  averments  in 
the  count  necessarily  involved  the 
fact  of  a  proclamation  according  to 
Stat.  1  ft  3  P.  4*  3f.  c.  18.  «.  3.,  that 
fact,  though  not  averred  in  terms,  was 
properly  traversed. 

But  that,  whether  that  fact  was  or 
was  not  one  on  which  a  material  tra- 
Terse  mi^t  be  taken,  the  plea  was  bad 
for  duphcity.    Bowdon  v.  HaU^  84a 

REPUGNANCY. 

I.  Rejection  of  repugnant  habendum,  665. 

lAfe. 

II.  In  declaration,  83S.    Plea^  II.  9. 

RESIGNATION. 
Of  coundllor,  146.   Q^ao  H^arranio^Y,  1. 

RETURN. 
Page  566.    Sheriffs  IV.  1. 

RIGHT. 

Distinction  between  legal  and  equtaUe 
rights,  157.    Mandamutt  I.  ). 

ROYAL  ACADEMY. 

Constitution  of :  liability  to  poor  rate,  8. 
Poor^W.  1. 

RULE. 

I.  Moulding. 

For  costs  of  mandamus,  801.    Manda^ 

III.  4. 

II.  Costs  against  person  not  a  party,  646. 
Quo  Wmrantoy.  S.    Beg.  Gen.  655. 


RULES,  GENERAL. 
Beguke  Generaiet. 

SALE. 
L  Generally,  Vendor*  and  PurckaterMm 

II.  Damages  for,  495.     DUtreUj  1. 

SCIRE  FACIAS. 
Issuing  execution  without. 

A  writ  of  execution  issued  on  a 
judgment  more  than  a  vear  old  without 
a  sci.  fa.  is  not  absolutely  void,  but 
voidable  only:  and,  if  not  actually 
avoided,  such  writ  is  a  justification  to 
parties  sued  in  trespass  for  causing  it 
to  be  executed.  Bianckenay  v.  Burt^ 
707. 

SEAL. 

Efiect  of  original  contract  b«ng  under 
seal,  S60.    Shipping,  IIL  1. 

SECURITY. 

I.  Continuing,  798.    Payment,  I. 

U.  Collateral,  586.    Bankruptcy.     188. 
Debt,  1. 1. 

III.  On  land,  what  is,  749*    Uiury,  TV. 

SERVANT. 
Master  and  Servants 

SESSIONS. 

I.  Distinction  between  quarter  sessions 
and  other  general  sessions,  807.  Poor, 
XVLl. 

il.  Special  case. 

Must  not  direct  that  the  case  shall 
in  a  certain  event  be  sent  back  to  the 
sessions,  158.    Poor,lL  1. 

III.  See  also  Appeak    Poor. 

SET-OFF. 

As  distinguished  from  payment,  S^B* 
Payment,lll,  1. 

SHARES. 
Tender  of  conveyance,  488.  Btdlway,  I. 

SHERIFF. 

I.  His  replevin  clerk,  840.    Beplevm. 

II.  What  he  may  do  by  deputy,  840. 
ReptejMn* 


sHBRiPP.m.— vn.  i.s. 


III.  Negligence  in  executing  fi.  fa. 
Damage!. 

In  an  action  againit  the  eheriff*  for 
negligence  in  executing  fi.  fa.,  the 
plaintiff  cannot  recoTcr  more  than  no- 
minal damaget,  unlesa  he  prove  actual 
damage. 

Whether,  in  default  of  *uch  proof, 
even  nominal  damages  can  be  reco- 
vered, qjuere.  Per  TaaiUim  J.  at  nin 
priui.    BaUt  V.  Wmgfidd,  580  □. ; 

IV.  Cue  againit  for  fhlee  return. 
1.  Pleaa  negativing  damage. 

Cafe  againtt  tlie  iheriff.  The  decla- 
ration allied  that  a  fi.  fa.,  on  a  judg- 
ment recovered  by  plaintiff  againtt  P.^ 
iuued,  and  waa  delivered  to  defendant, 
who  leiied  P.'t  goodt,  and  by  sale 
thereof  levied  the  lum  indorsed  01  ' 
writ,  but  did  not  render  it  to  plai  .  , 
and  foltely  returned  that  the  goods  re- 
munedin  his  hands  for  want  of  buyers; 
by  means  whereof  plaintiff  lost  the 
means  of  obtaining  the  money  in- 
dorsed. 

Defendant  pleaded  three  pleaa,  all 
alll^ng  tDat  tne  judgment  was  obtain- 
ed on  a  warrant  of  attorney,  and  not 
on  a  cognovit  actionem  signed  al\er 
declaration  Sled,  nor  in  bh  adverse 
action.  One  of  the  pleas  alleged  that 
P.  became  a  bankrupt,  and  a  fiat  issued 
against  him  before  the  sale;  and  that 
en  nssignee  was  appointed.  Another 
plea  allied  that  plaintifl'  had  notice  of 
the  bankruptcy  before  the  sale,  and 
defendant  before  the  return;  and  that 
defendant,  in  his  return,  after  stating 
that  the  goods  remained  in  his  hands 
for  want  of  buyers,  added  that  the  as- 
signees had  claimed  the  goods.  An- 
other of  the  pleas  alleged  that  the 
warrant  of  attorney  was  given  to  the 
plaintiff  by  way  of  fraudulent  prefer- 
On  special  demurrer,  assigning  for 
cause  that  the  pleas  were  a:^umentB- 
tive  traverses  of  defendant's  being 
guilty  of  the  grievances  alleged,  and 
omitted  to  shew  that  plaintiff  had  not 
sustained,  and  could  not  possibly  sus- 
tain, damage: 

Held,  that  the  pleas  were  all  good, 
as  shewing  that  the  plaintiff  had  suf- 
fered no  damage  by  the  false  return; 


that  ii 

preuly  that  no  damage  could  powbly 


t  th^  wer«  not  arga- 
I  of  NcM  Gidlty,  but  ne- 
patived  the  tuggntion  of  damage  arii- 
ing  upon    the   defendant's    •£nitted 
breach  of  du^.     WyHe  t.  Bmk,  MG. 
S.  I^ea     denying    dami^    does    aot 
amount  to  the  Oenentl  Ivne,  596. 
AnU,\. 
V.  Poundage  and  fees. 
1.  On  what  execation  of  cs.  sa. 


When  a  ca.  sa.  is  indcKied  with  s 
direction  "to  be  returned  Non  est  b- 
ventus,"  the  meaning  it  that  the  shetiff 
is  not  to  search  for  Uie  debtcn" ;  but,  if 
the  dditor  aurreiKlen  himself  the 
AetiffmuK  detain  bim,  and  he  is  thee 
entitled  to  hit  poundage  under  atL 
f  9  Elh.  e.  4. 

Tlie  sheriff  declared  asaiatt  the  exe- 
cution creditor  for  poandaee^  undo'  lo 
airett  upon  a  ca.  m.,  which  was  de- 
scribed m  the  ded««t>on  aa  being  in- 
dtmed'totatiafysiG/.  i7«.andinterM 
thereon,"  at  4/.  per  cent.  *■  nntil  pay- 
ment," and  was  alleged  to  have  been 
delivered  "  to  be  executed  in  due  fbcin 
of  law."  Defendaotpleaded  (1)  tbit  it 
was  not  to  indortea :  (a)  that  it  wai 
not  delivered  to  be  executed  in  doe 
form  of  law:  and  {S)  that  the  sfaeriS; 
before  he  took  the  debtor,  was  re- 
quested and  directed  by  the  now  de- 
fendant  not  to  take  the  debtor  under 
or  by  virtue  of  the  writ ;  which  plaintiff 
denied.  It  appeared  that  the  writ  vis 
indorsed  as  stated  in  the  declaration, 
but  had  the  additional  indorsement 
"to  be  returned  Non  i 
Held  that  plaintiff  w 
verdict  on  the  issues  upon  all  the  ihtte 
traverses.  Magiiay  »,  Monger,  817. 
2.  On  executing  writ  of  el^t. 

Stat.  3  G.  I.e.  15.1. 16.,  which,"  for 
ascertaining  the  feet  for  executing  of 
writs  of  elegit,"  so  for  as  they  afiect 
real  estate,  enacts  that  the  poundage 
to  be  taken  by  the  sherifis  "  by  reatat 
or  coloJir  of  their  office"  OT"  by  muat 
or  colour  of  Iheir  executing  of  any  wril 
or  wriit  of  habere  fadat  poitmionen 
aut  teitinaitt^'  shall  not  exceed  a  ce^ 
tain  proportion  of  the  yearly  value  of 
any  lands  "  whereof  possession  or  seinn 
shall  be  by  them  or  any  of  them  given," 
applies  to  theexeeutionof  writs  of  ele- 
g1^  though  not  exprcnlj  named  in  the 
enacting  part:  and  the  sheriff  taking 


inore  than  the  limited  pouadtge  for 
luch  cocecutioD  ii  Uiblstothepanaltiei 
impoted  by  tUU  8  G.  1.  e.  aS.  *.  S.  and 
99£&.c.4.  t.  l.NadT.Mm,lii. 

VI.  Extortion. 

I.  In  taking  mon  Uian  limited  pound- 
age, 784.     Ante,  V.  8. 
a.  Declaration  in  action  for  taUng  es- 
ceM«e  poundaga. 

Plaintiff  declared  in  debt  againit  th« 
iheri^  alleging  that  defendant  had,  in 
executiiig  a  fi.ta.agunitplaintit^  levied 
a  Him  olmaney named, lacluding lumi 
named  Mrerally  for  espeniei  and  land- 
lord'i  rent;  and  that,  contrBi7  to  the 
(bnn  of  the  itaiutei,  he  took  of  plain- 
tiff more  coniideriition  and  recomnence 
than  b;  the  acatutei  i«  allowed,  that  ii 
to  ny,  1 0f.  4(.  6d.,  when  bj  the  ttatutei 
they  were  allowed  onl;  Ac.  (naming 
the  M*eral  lumO,  being  at  the  rate* 
MTerally  named  lor  poundage,  for  the 
warrant,  for  executing  the  warrant,  for 
the  man  left  in  poneMian  during  a 
time  named,  for  Uie  ule,  and  for  the 
certiEote  thereof,  the  excca*  hdng 
iLit,  drf.,  wbereb;,ai]db7forceafthe 
■tatute,  an  action  accrued  to  plaintiff  to 
demand,  &c.,  treble  luch  incceM. 

Qiuert,  whether,  lince  itat.  7  W.  4. 
&  I  Fki.  c.  5S.  the  action  for  treble  the 
excen,  on  itat.  S9  £Jec  c.  4.  t,  1.,  can 
be  maintabed.  Auuming  that  it  could. 
Held,  on  ipedal  demuirer,  that  thii 
declaration  wat  bad  for  not  ihewing 
how  the  •ereral  (umi  which  could  le- 
nlly  be  taken  were  fixed,  and  of  what 
itemi  the  exccu  wai  made  np.  Uiier 
r.  Walter;  SS3. 

VII.  Pleading  and  Evidence. 


9.  Ai  to  indonement  of  ca.  ta,  817. 
Anti,  V.  I. 

3.  Ai  to  deliTery  of  ea.  ta.  for  execu- 
tion, 817.    AiUi,V,l. 

4,  A*  to  direction  not  to  take  debtor 
under  writ,  S17.     Jnti,  V.  1. 

3.  TraTeTK  of  appointment  of  deputy, 


SHIPPING,  ni. 


SHIPPING. 

I.  Bill  of  lading;  indonee. 

1,  Id  what  relation  he  itandt  to  the 
■hipowoer,  S60.    PmI,  III.  1. 

lew  contract  by  bim, 

J>Dil,Ill.  ]. 

II.  Bill  of  lading;  conitnietion. 

Efict  of  it!  referring  to  the  tenm  of 
the  charter  party,  360.    PoMt,  III.  I, 

III.  Freigbt:  contract  for. 

1.  Not  ambulatory :  infisrence  of  con- 
tract by  indonee  of  Ull  of  lading. 
Indebitatui  auumpnt  for  freight  and 
primage  for  goodi  carried  on  board 
plaintiff*!  ihip  at  defendant**  reqaeat, 
for  work  and  labour  perfonned  bj 
pluntiff  for  defendant,  and  for  the  uie 
of  pluntiff'i  ihip  kept  on  demurrage  at 
defendant')  re<iucit.  Plea,  Non  a*- 
lumniit,  and  inue  thereon.  Special 
vercUet  finding  the  following  hett. 

By  charter  party  (not  itated  to  be 
under  leal]  between  B.  and  plaintiff^ 
bang  owner  of  a  veuel,  it  wa*  agreed 
that  the  TCuel  *hould  go  to  /.,  and 
there  load  from  S.'t  agenu  a  caigo, 
and  proceed  therewith  to  Lomlm,  uut 
deliTer  the  fame  on  bein^  paid  freigbt 
at  a  rate  tpeti&ed,  half  in  cash  and 
half  by  billi  at  three  monthi,  a  certain 
rate  being  alio  qiecified  for  demurr^e, 
He  Tcael  arrived  at  /.,  and  (hipped 
good*  from  B.'t  agenL  By  the  mill 
of  lading  the  good*  were  to  be  deliTered 
to  ^.  or  hii  Bwsni,  he  or  they  paying 
freight,  ai  per  tiiarter  party,  and  pri- 
mage. Belore  ihe  ahip  arrived  in 
Loidon,  B.  lold  part  of  the  good*  to 
defendant,  and  indoned  to  him  the 
correnonding  bill*  of  ladii^,  V^ien 
the  ihip  arrived  in  Loadoa,  the  good* 
told  were,  by  defendant**  order,  entered 
in  hi*  name  at  the  cuitom-home  and 
the  docfci,  defendant  paying  the  du- 
tiei:  and  defendant  obtained  poue*- 
■ion  of  the  eoodi  under  the  hill  of 
lading  and  indanement.  The  jury  re- 
ferred it  to  the  Court,  wheihN  die 
defendant  did  or  did  not  promiie  at 
alleged  in  the  declaration. 

Held,  thai,  whether  or  not  the  ftcti 
found  were  evidence  of  a  contract  by 
defendant  with  plaintiff  to  pay  freight 
for  the  good*  *old  (a*  to  which,  ^mxrt), 
DO  men  contract  wm  implied  by  the 
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SPECIAL  JURY. 


STAMP,  IV. 


law  from  the  facU,  that  the  Court 
could  not  assume  such  a  contract  on 
this  finding,  and  that  the  defendant 
was  entitled  to  judgment. 

By  the  Court  of  Excheouer  Chamber, 
affirming  the  judgment  ot  the  Court  of 
Queen's  Bench. 

Held,  by  the  Court  of  Exchequer 
Chamber,  that,  assuming  the  facts  to  be 
evidence  of  such  a  contract,  the  con- 
tract would  not  support  the  declara- 
tion. 

And,  by  the  same  Court,  that,  if  the 
bills  of  lading  hod  not  referred  to  the 
charter  party,  but  had  merely  stated 
that  the  ^oods  were  to  be  delivered  to 
the  consignee  or  his  assigns  on  their 
paying  freight,  the  taking  the  goods 
under  the  indorsement  would  have 
been  evidence  from  which  a  jury  mieht 
have  inferred  a  contract  between  de- 
fendant and  plaintiff  to  pay  freight; 
but  that,  even  in  such  a  case,  no  such 
contract  would  arise  by  implication  of 
law. 
^  The  Court  of  Queen's  Bench,  after 

g'ving  judgment  for  the  defendant,  re- 
ised  to  order  a  new  trial  for  the  pur- 
pose of  having  the  contract  expre&sly 
found  or  negatived,  or  to  order  a  case 
to  be  stated  with  liberty  for  that  Court 
to  draw  an  inference  from  the  facts,  or 
to  allow  an  amendment  of  the  special 
verdict ;  and  the  Court  of  Exchequer 
Chamber  held  that  the  plaintiff  was  not 
entitled  to  a  venire  de  novo  on  the 
ground  of  ambiguity  in  the  finding. 
Sanden  v.  Vanzeller,  260. 
2.  Form  of  declaration  against  indorsee 
of  bill  of  lading,  260.    Jnt^,  1. 

IV.  Charter  party. 

Effect  of  its  being,  or  not  being,  under 
seal,  260.    Ante,  III.  1. 

V.  Port  duties,  543.    Port,  I. 

VI.  Negligence. 

Liability  of  employer,  298.  Matter  and 
Servant^  IV. 

SPECIAL  CASE. 
Page  152.    Poor,  X.  1. 

SPECIAL  JURY. 
Certificate    for,  time    of  signing,  606. 
Certificate,  II. 

SPECIAL  LICENCE. 
Page  406.    Marriage,  II. 


SPECIAL  OCCUPANCY. 
Page  663.    Life. 


SPECIAL  VERDICT. 


VerdicL 


SPECIALTY. 

Debt  on  simple  contract  for  loan  secured 
by  specialty,  182.    Debt,  I.  1. 

STAMP. 

I.  ExempUon  of  contracts  made  by  order 
of  Poor  Law  Commissioners,  919. 
Poor,  II.  1 . 

II.  On  agreements. 

1 .  Under  the  value  of  SO/.:  what  is  the 
measure  of  value,  367.    Pott,  IV. 

S.  Exemption  of  agreements  for  leases 
under  a  certain  rent,  367.   Pott,l\, 

III.  On  bonds. 

A  bond  conditioned  for  the  due  pe- 
riodical payment  of  the  rent  reserved 
by  a  lease  for  one  year,  payable  quar- 
terly, is  not  liable  to  stamp  duty  under 
Stat.  55  G,  3.  c.  184.  sched.  part  I.,  as 
a  bond  for  securing  payment  of  "any 
sum  or  sums  of  money  at  stated  pe- 
riods/* '*6o  that  the  total  amount" 
'*  can  be  previously  ascertained,**  but 
is  properly  stamped  as  a  *'  bond  ** 
*'  not  otherwise  charged  in  this  sche- 
dule, nor  expressly  exempted  from  all 
stamp  duty.**  The  Proprietors  of  ike 
Com  Exchange,  Winchester  v.  Gillmg- 
ham,  475. 

IV.  On  leases. 

The  landlord  of  premises  dying,  a 
tenant,  whose  term  would  have  expired 
on  10th  October  1840,  signed  the  fol- 
lowing document.  **  I,  J,  T.,  agree 
with  W,  M:*  (the  late  landlord's  de- 
visee) "  to  retake  of  him  two  acres," 
&c  (the  land  occupied  by  the  tenant 
and  devised  as  above),  *^  from  10th 
October  1840,  when  my  tenancy  ex- 
pires, till  March  S5th  1S41,  for  the 
sum  of  10/.  And  1  promise  IV.  M.  in 
the  mean  time  a  right  to  plant  thiit 
trees,  and  to  come  on  the  land  for  that 
purpose:  and  I  further  agree  with 
iV,  M.  to  give  him  quiet  possession 
on  25th  March  1841.**    W.  3f.  did  not 
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sign.    The  tenant  retained  possession 
durine  the  term  above  specified. 

Held,  that  the  instrument  Mras  not 
subject  to  stamp. duty  under  stat.  55. 
G,  3.  c.  154.  schcd.  part  1.,  as  a  lease. 

Per  Lord  Denman  C.  J.  and  Patle- 
ton  J.,  because  it  was  not  executed  by 
any  person  as  lessor. 

Per  Coleridge  3, y  because  it  contained 
no  stipulation  by  anv  person  as  lessor, 
and  therefore  would  not  have  been  a 
lease  even  if  executed  by  the  landlord. 
Held,  also,  that  it  was  not  liable  to 
stamp  duty  as  an  agreement  under  the 
schedule,  because  the  subject  matter 
was  not  of  the  value  of  2(V. 

The  subject  matter  of  such  an  agree- 
ment is  the  rent,  not  the  value  of  the 
occupation. 

Agreements  for  leases  at  a  rack  rent 
of  less  than  5/.  a  year,  thoueh  for  a  term 
of  four  years,  are  exempt  from  duty  by 
the  above  schedule,  part  I.,  tit.  Agree' 
ment. 

l*he  tenant  paid  rent  to  the  devisee, 
and  signed  the  agreement,  on  being 
told  by  the  devisee  that  the  premises 
were  devised  to  him.  Held  that,  in 
eiectment  against  the  tenant  by  the 
devisee,  the  defendant  could  not  offer 
evidence  that  the  devise  was  void  by 
reason  of  incapacity  in  the  testator,  no 
ground  being  shewn  for  imputing  fraud 
to  the  devisee  in  the  communication 
made  by  him  to  the  tenant.  Doe  dem, 
Marlow  V.  FK^ggtni,  367. 

y.  On  transfer  of  mortgage,  615.  Mori" 
gage,  V.  2. 


STATUTE. 
FiasT:  Generally. 

I.  Construction.     Construction,  I. 

II.  Incorporation  of  previous  acts. 

1.  Incorporation  of  previous  statute  so 
as  to  have  a  retrospective  effect,  655, 
Warrant  of  AUomejf,  III. 

^.  See  also  919.    Poor,  II.  1. 

III.  Repeal. 

1.  Indirect  repeal  of  provision  in  local 
act  by  provision  in  general  statute, 
101.     Turnpike,  I. 

2.  Repeal  by  implication  by  subsequent 
inconsistent  enactment,  55S,  Sheriff, 
VI.  2. 


IV.  Local  act  in  pari  materia  with  prior 
general  act,  2.    Poor,  V.  1 . 

Second  :  Greneral  acts. 

v.  53  H.  5.  e.  4.    {Mar&ridge.) 

Damages  by  sale  under  value,  493. 
Dittreu,  I. 

VI.  52  ^.  S.  c.  21.    iMar&ridge.) 
Replevin,  840.    Replevin. 

VII.  3  H.  7.  c.  10.     Error.) 

Writ  sued  out  afore  execution  had 
858.    CosU,lX. 

VIII.  1  &  2  P.  &  ilf.  C.12.   (Distresses.) 

Sect.  3.    Appointment  of  depu^,  840* 
Heplevin, 

IX.  29  EHz.  c.  4.    (Extortion.) 

1.  Sect.  1.   Poundage,  784.     Sheriff, 
V.2. 

2.  Sect.    1.   Debt  for  treble  excess, 
553.     Sheriffs  VI.  2. 

X.  43  EUz.  c.  2.  (Poor.)    Poor. 

XI.  5  J.  I.e.  8.    (Executions.) 
Bail  in  error,  858.    Costs,  IX. 

XII.  21  J,  1.  c.  16.    (Limitation.) 

Sect.  3.  Debt  payable  by  instalments, 
519.    iMmtation^l, 

XIII.  13  Car.  2.  st.  2.  c.  2.    (Delays  in 
suits.) 

Sect,  la  Double  costs  in  error,  858. 
■  Costs,  IX. 

XIV.  29  C.  2.  c.  3.    (Frauds.) 

Sect.  12.  Estate  pur  autre  vie,  €63. 
Life, 

XV.  6&9W.3.C. 30.    (Poor.) 

Sect.  6.  Quarter  sessions,  807.    Poor. 
XVII.  1. 

XVI.  12  Ann.  st.  2.  c.  16.    (Rate  of  in- 
terest.) 

Sect.  1.  Evidence, 749.     Usury,lV. 

XVII.  5  G.  I.e.  15.    (Shcrifi.) 
Sect.  16.  Poundage,  784.  Sheriff,V.^. 

XVIII.  S  G.l.c.  25.    (Sheriffs.) 
Sect.  5.  Poundage,  784.    Sher^,Y.  2. 

XIX.  2  G.  2.  c.  95.    (Attorney.) 

Taxation  of  agency  bill,    611.    Ai- 
tomey,  II. 

XX.  12  G.  2.  c.  13.    (Attorney.) 
Taxation  of  agency  bill,  611.  Aitomey, 
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XXI.  l4G.9.e.iO.  (EatatM pwr mUre 
vie,) 

Sect.  9.  Special  occupancy,  665.  L^, 

XXII.  S3  G.  t.  c.  1 1.    (Perjury.) 

Sect.  1.   Substance   of  the   offince 
how  chai^ged,  83.    Perjury, 

XXin.  10  G.  5.  c.  75.    SakU  MarOtCi 
intheJiMs  wdrkhoute,  8.  Poor,y.  1. 

XXIV.  39  &  40  G.  3.  c.  99.     (Pawn- 
broker.) 

Sect.  6.  Advancei  of  more  than  10/. 
868.    Pawnbroker. 

XXV.  66  G.  3.  c.  154.  (Stanipi.)  Stamp. 

XXVI.  3  G.  4.  c.  117.    (Stampi.) 

Sect.  8.  Transfer  of  Mortgage,  615. 
Mortgage^  V.  S. 

XXVII.  3  G.  4.   c.  186.     (Turnpike 
roads.) 

Sect.  104.  Statute  duty,  lOl.    Turn- 
pike. 

XXVIII.  6  G.4.  c.  16.     (Bankrupt.) 
Bankrupt. 

XXIX.  6  G.  4.  c.  50.    (Jury.) 

Sect.  34.   Special  Jury,  606.    Cert^ 
ficaU.U. 

XXX-    6  G.  4.  e.  96.    (Error.) 
Sect.  1.  Bail  in  error,  858.    Coitty  IX. 

XXXI.  7  G,  4.  c.  57.    (Insolvent  deb- 
tors.) 

Sect.  35.  Warrant  of  Attorney,  655. 
Warrant  of  Attomey,\lll. 

XXXII.  7  &  8  G.  4.  c.  29.    (Larceny.) 
Sects  54,  72.  Unlawful  fishing :  notice 

of  appeal,  177.     Appeal^  ifl.  1. 

XXXIII.  9  G.  4.  c.  40.    (Pauper  Luna- 
tics.) 

1.  Sect.  38,  41,  42.  Order  to  repay 
charges,  711,  729.   Poor,  XXI.  1,  2. 

2.  Sect.    10.    Notice    of  grounds  of 
appeal,  711.    Poor,  XXI.  1 . 

XXXIV.  10  G.  4.  c.  44.    (Metropolitan 
Police.) 

Sect.  41.  Notice  of  action,  585.    JVo- 
tice^  I. 

XXXV.  11  G.  4.  &  1  W.  4.  c.  70.    (Ad- 
ministration of  justice.) 

Sect.   9.    Arrest   of  judgment,    768. 
Oath. 

XXXVI.  1  W.  4.  c.  7.    (Cognovit.) 

Sect.  7.  Adverse  action,  762.    Bank- 
rupt, Yll.  1. 


XXXVIL  1  W.  4.  c.  91.    (Mandarans.) 

Sect.  6.  Coftt,  801.  Mrnndamm,  IIL4. 

XXXVm.  8  &  3  ^.  4.  c.  100.    (Tithe.) 
Sect.  1.   Prescription    in    non  ded- 
mando,  315.     Titke^lh 

XXXIX.  3  &  4  FK.  4.  c.  87.  (Limitations.} 
Sects.  2, 8, 14.  Adyerse  possession  how 
defeated.601.    LhmtaiionylLx. 

XL.  5 St4W.4.c.  48.    (Amendment of 
the  law.) 

Sects.  87,  88.  RecoTery  of  interest, 
819.     Agent,  1. 1. 

XLL  5  &  4  W.  4.  e.  90.     (PUochisI 
lighting.) 

Sect.  55.    Publication  of  lates,  141. 
ltaU,U. 

XLII.  4&SW.4.e,  76.  (Poor.)  Poor. 

XLIU.  S&6W.4.C. SO.  (Higjhways.) 

Sect.  87.   Aoplication  of  rate,  101. 
Turnpike,  I. 

XLIV.  5  &  6  ^.  4.  c.  69.    (Unnecessary 
Oaths.) 

Sect.  13.  Indictment,  768.     OutL 

XLV.  S&6W.4.C.  69. (Workhouses.) 

Sect.  3.  Sale  by  order  of  Poor  Law 
Commissioners,  919.    Poor,  IL  1. 

XLVI.    5  &  eW.4.  c.  76.     (Municipal 
Corporations.) 

1.  Sect.  27.    Extraordinary  vacancy, 
801.     Mandamus,  III.  4. 

2.  Sects.  82,  92.   Expenses  of  prose- 
cution :  charges  on  boroogh  fund. 
A  town  council  ordered  a  payment, 

from  the  borough  fund,  of  expenses 
incurred  in  the  prosecution  of  a 
party,  by  two  police  officers  of  the 
borough,  for  an  assault  committed 
upon  them  in  the  execution  of  their 
duty,  and  also  the  expenses  of  their 
defence  to  an  indictment  preferred 
against  them  by  him  for  an  assault  on 
the  same  occasion.  Held,  that  the 
payment  of  such  expenses  was  not 
justified  by  sect.  93  of  stat.  5&6W.4, 
c.  76. 

Before  trial  of  the  indictment  against 
the  police  officers,  and  of  an  appeal 
against  convictions  for  the  assaults 
upon  them,  the  watch  committee  re- 
solved that  the  several  policemen  of 
the  borough  should,  so  far  as  was  au- 
thorized by  law,  be  exonerated  from 
the  expenses  incurred  in  the  perform- 
ance or  their  duty ;  and  the  committee 
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recommended  to  the  favourable  oon- 
fideration  of  the  council  a  memorial 
of  the  two  policemen  praying  to  be 
allowed  the  expense  or  the  proceed- 
ings ;  whereupon  the  council  resolved 
that  the  several  policemen  should,  so 
far  as  is  authorized  by  law,  be  exon- 
erated from  expenses  mcurred  in  the 
performance  of  their  duties.  The 
proceedings  were  afterwards  brought 
to  an  end;  and  the  council  then  made 
the  order  first  mentioned.  Held  that 
such  order  was  not  justified  by  sect. 
82  of  Stat  5  &  6  W.4.C.  76.,  the  re- 
solution of  the  watch  committee  not 
being  an  award  of  expenses  within  the 
meaning  of  that  section.  Order  for 
payment  quashed  on  certiorari.  He" 
gina  V.  Stamford  Tbum  Council,  900  n. 

3.  Sect.  88.  Publication  of  rates,  141. 
Rate,  II. 

4.  Sect.  92.  Charges  on  borough  fund. 

On  the  election  of  councillors  for  a 
borough,  a  question  arose,  which  of 
two  candidates  had  been  duly  declared 
to  be  elected.  The  mayor,  between 
the  day  of  declaration  and  November 
9th,  took  counsel's  opinion,  on  which 
he  acted,  by  rejecting  the  vote  of  one 
of  the  candidates  on  the  latter  day. 
The  council  had  given  the  mayor  a 
general  authority  to  take  such  opinion 
in  case  of  need.  The  exdudea  can- 
didate obtiuned  a  rule  nisi  for  a  man- 
damus to  the  mapror,  fddermen  and 
burgesses  to  receive  his  vote,  and 
permit  him  to  act  as  councillor;  and 
the  council  resolved,  by  a  majority, 
that  cause  should  be  shewn  against  the 
rule. 

Held,  that  the  costs  of  such  oppo- 
sition, and  of  the  case  submitted  to 
counsel,  could  not  be  charged  on  the 
borou^  fund,  under  stat.  5  &  6  W.A, 
c.  76.  «.  92.,  though  it  was  sworn  that 
the  proceedings  were  taken  bona  fide, 
and  not  for  the  purpose  of  supporting 
one  candidate  against  the  other  at  the 
public  expense.  Regjma'^'^.  Leedi 
Mayor,  &c.,  796. 

5.  Sect.  92.    Charges   on   borough 
fund. 

SembU,  that  the  council  of  a  borough 
may  prosecute  at  the  expense  of  the 
corporation  for  ao  assault  upon  the 


mayor  in  the  execution  of  his  duty. 
But  the  opinion  of  the  council  must 
be  taken  before  the  prosecution  is  in- 
stituted ;  and,  if  this  be  not  done,  they 
cannot  afterwards  order  payment  of 
the  costs  out  of  the  corporation  funds. 

The  council  of  a  borough,  havine 
borrowed  money  to  pay  debts  incurred 
by  the  corporation  nnce  the  passing 
of  Stat.  5&  6  W.4.  e,  76.,  (and  not 
within  Stat.  7  fT.  4.  &  1  rtct.  c.  78. 
«.  28.)  cannot  order  repayment  of  sudi 
loan  out  of  the  borougn  fund. 

On  a  motion  for  a  certiorari  to  bring 
up  orders  made  for  the  above  pur- 
poses, it  is  no  answer  that  the  alleged 
orders  consist  only  of  resolutions  en- 
tered in  the  corporation  minutes,  and 
which  would  not  of  themselves  be  an 
authority  for  payment.  Or  that  they 
are  entered  in  a  book  which  cannot  be 
brought  up  without  great  inconve- 
nience, and  from  which  the  resolutions 
could  not  besepara^  without  injuring 
other  entries.  Regina  v.  ZAchfield, 
Mayor,  &c,,  895. 

XLVII.  6&7W.  4.C.71.   (TiUie  Com- 
mutation.) 

Sects.  81 ,  89.    Recovery  of  arrears  of 
rent  charge,  151.    TUkt,  I.  3. 

XLVIII.  6&7  W.4.  c.  96.  (Parochial 
assessments.) 

Sect.  1.  Deductions,  18.   Poor,  VI.  1. 

XLIX.  7W,4.  &  1  Fie/.  C.45.  (Publi- 
cation of  notices.) 

Sect.  2.    On  doors  of  churches  and 
chapels,  141.    Rate,  II. 

L.  7W.4.&  I  Vict.  c.  56.  (Sheriff.) 

Sect.  3.    Excessive   poundage^    SS3, 
Sher^,  VI.  2. 

U.  7  H^.  4.  &  1  Vict.  c.  78.   (Municipal 
Corporations.) 

Sect.  28.    Charaes  on  borough  fund, 
895.     Anti,  XLVI.  5. 

LII.  1  &  2  Vict.  c.  110.  (Debtor  and  cre- 
ditor.) 

1.  Sect.  12.    Seizure  of  money  under 
a  fi.  fa.,  597.    Fieri  Facias,  I. 

2.  Sect.  17.    Interest  on  judgments, 
74.    Judgment,  IV. 

5.  Sects.  56,  57.    Vesting  order,  172, 
Bankrwpt^lV. 
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4.  Sect.  60.  Warrant  of  attorney,  655.  ( LXI.  Turnpike  road  acts. 


Warrant  ofAttomejf,  III. 

LIII.  «  &  3  Viet,  c.  37.  (Usury.) 

1.  Sect.  1.  Security  on  land,  749. 
Utwjf,  IV. 

8.  Sect.  1.  Loan  at  interest  exceed- 
ing 5L  per  cent.,  868.  Pawnbroker, 

UY.  9  &  3  Vict.  e.  81.  (Turnpike  roads.) 

Sect.  1.  Order  on  township  surveyors, 
101.     TSumpike,  I. 

LV.  5  &  4  Vict.e.  S4.  (Frivolous  suiu.) 

Sect.  3.  Tremiass  after  notice,  6S1. 
TVm/mui,  IV.  1. 

LVI.  5  &  6  Fic/.  e.  57.  (Poor.) 
Sect.  18.    Incorporation  of  previous 
acU,  919.    Poor,  II.  1. 

LVII.  5  &  6  Viet  c.  116.  (Bankrupt.) 

Sect.  4.  Protection  from  process,  172. 
Bankrupt^  IV. 

TmiD :  Acts  local  and  personal,  public. 

LVin.  Generally. 

1.  Local  act  in  pari  materia  with  ge- 
neral act,  3.    Poor^  V.  1. 

S.  Clauses  to  give  compulsory  powers 
must  be  unambiguous,  46.  Rtulway^ 
II. 

3.  Provisions  for  execution  of  works 
in  a  prescribed  manner :  Notice  and 
demand,  162.    Mandamus,  II. 

4.  Waiver  of  benefit,  162.  Manda-- 
mus,  II. 

5.  Statute  ratifying  alterations  in  con- 
stitution of  company  ratifies  such 
only  as  have  been  legally  made,  430. 
Company,  II.  1. 

6.  Indirect  repeal  by  provision  in  ge- 
neral statute,  101.     Turnpike,  I. 

LIX.  Local    acts  relating  to  parochial 
matters. 

1.  The  Fen*  in  Lincolnshire,  statutory 
townships,  240.   Highway,  I.  2. 

2.  SaitU  Martin's  in  the  fields  work- 
house, 2.     Poor,  V.  1. 

LX.  Railway  acts. 

1.  Bristol  and  Exeter,  162.  Manda- 
mus,\l, 

2.  Grand  Junction,  18.      Poor^Yl,  1. 
5.  Great  North  of  England,  Clarence, 


7%orfi«ff/ Turnpike  trust,  101.    7iini- 
pikct  I. 

LXII.  BriHA  Iron  CompaDj,  430.  Com^ 
pony,  IL  1. 

LXIII:  Tfumes  watermen,  898.    MoiUr 
mid  Servant,  IV. 

FouiTH :  Pri?ate  acts. 

LXIV.  Manik    Baldom    indosure,  687. 
Bent  charge,  1. 8. 

STATUTE  DUTY. 
Eflect  of  abolition,  101.     Twmpikctl 


SUBSCRIPTION. 

To  bear  expenses  of  prosecutions,  419. 
Witness. 

SUIT. 
Instigation  of,  883.    MainitManee, 

SURETY. 
Pleading,  528.     Guarantee,  II. 

SURRENDER. 

Of  debtor  under  ca.  sa.,  817.    Sheriff, 
V.  1. 

SUSPENDED  ORDER. 
Page  910.    Poor^  XVII.  2. 

TAXATION. 
Ofcoste.    CosU,VllL 

TENANT  IN  COMMON. 

When   tenants  in    common    must    sue 
jointly,  197.     Covenant,  III. 

TENDER. 
Of  conveyance,  422.     Rmlway,  I. 

TENEMENT. 
Settlement  by  renting,  538.     Poor,  XI. 

TESTATUM  CA.  SA. 


and  Hartlepool,  46.    RaUway,  IL      I  Page  880.    Capias,  III. 
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THAMES  WATERMEN. 
Page  898.  MatUr  and  Servant,  TV. 

TIME. 

I.  Due  diligence. 

Quo  warranto  for  annual  office.    Be* 
gina  T.  Hodtan,  648  n. 

II.  At  which  judge  can  sign  certificate 
for  special  jury,  606.    Certificate, 

III.  Meaning    of  the    word    "immedi- 
ately," 606.    CertiJScaU,  II. 

IV.  In  notice  of  action,  585.    Notice^  I. 

V.  In  pleading,  838.    Plea,  II.  3. 

TITHE. 

I.  Commutation  rent  chaige. 

1.  Award  of,  under  private  indosure 
act,  687.    Bent  charge,  I.  8. 

8.  Remedies  for,  687.     Rent-charge, 
1.8. 

J.  Recovery  of  arrears  where  no  suffi- 
cient distress. 

If  the  half  yearly  payments  of  a  rent 
charge  on  land  under  the  Tithe  Com- 
mutation Act,  6  &  7  FT.  4.  c.  71.,  b^  in 
arrear  and  no  sufficient  distress  found, 
the  owner  of  the  rent  charge  may  re- 
cover such  arrear  for  a  period  not  ex- 
ceeding two  years,  by  assessment  and 
writ  of  habere  facias  possessionem  and 
sect  88.  Although  he  may  not  have 
attempted  to  levy  the  arrear  by  dis- 
tress, under  sect.  81,  at  the  end  of 
each,  or  any  but  the  last,  of  the  half 
years;  and  although  at  the  end  of  one 
or  more  of  such  previous  half  years 
there  may  have  been  a  sufficient  distress 
for  the  amount  then  due.  In  re  Cam* 
berweil  Rent  charge,  151. 

II.  Exemption. 

Quaere  whether,  under  stat.  8  &  3 
W.  4.  c.  100.  s.  1.,  a  lay  landholder  can 
sustain  a  claim  of  exemption  from  tithe 
by  proof  of  non-payment  for  one  of  the 
penods  there  named,  without  other 
proof  of  any  legal  origin  of  the  exemp- 
tion? 

Per  Lord  Denman  C.  J.  and  Williams 
J.,  he  can. 

Per  Patteton  &  Coleridge  Js.,  he 
cannot.    Fellawes  v.  Clay,  313. 

VOL.  IV.  y.  8. 


TITLE. 

I.  Of  statute,  3 1 3.    Tithe,  II. 

II.  Traverse  ot,  when  bad  for  duplic  itj 
840.    Replevin. 

TOLLS. 
Assumpsit  for. 
Pleadmg  and  evidence,  543.    Port,  I. 

TOWNSHIP. 

I.  Statutory:  liabilities,  840.  Highwajf, 
1.8. 

II.  Evidence  to  charge  it  with  the  repair 
of  iu  own  highways,  499.  Highway, 
L  1. 

TRANSFER. 

I.  Of  mortgage,  615.    Mortgage,  V.  8. 

II.  Of  shares,  488.   Railway^  I. 

TRAVERSE. 

I.  Multifariousness. 

1.  Facts  making  up  a  single  [defence, 

883.    Billt,Ll. 

8.  Of  title,  when  double,  84a  Replevin. 

III.  Of  matter  not  alleged,  883.    RiOe, 
Ll. 

IV.  Of  matter  necessarily  implied,  840. 
Replevin. 

V.  Admission  by  not   traversing,   811. 
BilU,  I.  8. 

TREASURER. 
Of  county,  711.    Poor,  XXI.  1. 

'     TRESPASS. 

I.  When  it  lies. 

For  second  or  excessive  distress^  195 
Distress^  II. 

II.  Justification. 

Under  a  voidable  writ,  707.     Sdra 
Faeiat. 
IIL  Pleading. 
What  is  not  a  count  in  trespass,  189* 
Distreu,  II. 
IV.  Coste. 

1.  What  notice  insufficient  to  protect 
plaintiff  from  loss  of  costs. 

Defendant  claiming  a  ri^ht  of  way 
over  plaintiff's  close,  pluntiff  gave  him 
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notice,  in  ffeoeral  terms,  not  to  trespass 
on  the  dose.  Defendant  entered  in 
alleged  exereite  of  the  right ;  and  plain- 
tiff aftenmurds  declared  against  him  in 
trespass.  Defendant  pleaded  Not 
guilty  and  a  justificaUon,  which  plain- 
tiff traversed,  and  issues  were  joined. 
Plaintiff  also  new  assigned;  and  de- 
fendant suffered  judgment  by  defiuilt 
on  the  new  aadgnment.  On  trial  of 
the  issues,  and  inquiry  of  damages, 
plaintiff  had  a  verdict  with  It.  damages 
on  the  first  plea  and  on  the  new  as- 
fignment,  ana  a  verdict  was  found  for 
the  defendant  on  the  Justification.  The 
Judge  refused  to  certify  for  costs  under 
Itat.  3  &  4  Vici.  c.  84.  «.  3. 

Held,  that  the  above  general  notice 
did  not  protect  plaintiff  from  loss  of 
costs,  as  m  the  case,  under  sect.  3,  of 
a  trespass  after  notice;  but  that  to  meet 
the  proviso  of  that  section,  plaintiff 
should  have  warned  d^ndant  not  to 
trespass  extra  viam. 

Defendant,  in  suffering  judgment  by 
defeult,  left  upon  the  record  his  plea 
of  Not  guilty,  except  as  to  the  tres- 
passes newly  aangned.  Hdd,  that 
plaintil^  if  entitled  to  costs,  might  have 
recovered  those  of  a  witness  to  prove 
the  trespasses,  though  there  was  no  real 
contest  on  that  point  at  the  trial. 

When  a  rule  nisi  is  granted  for  a 
new  trial,  the  successful  party  is  enti- 
tled to  recover  in  costs  nis  attorney's 
term  fee  of  1/.  per  term  until  the  giv- 
ing of  judgment.  Browne  v.  Alcock, 
621. 

2.  Under  plea  of  Not    guilty,  621. 
AntCy  1. 

5.  Refusal  of  certificate,  621.  Ante^  2. 


TRUST. 

Of  private  institution :  legal  rights,  how 
enforced,  157.     Mandamui^l,  1. 

TRUSTEE. 

I.  Action  by  agent,  principal  having  no 
legal  right,  219.    Agent,  I.  1. 

n.  Under  public  statutes. 

Estoppel  of,  Regina  v.  White,  111. 

TURNPIKE. 
I.  Order  on  township  to  pay  part  of  high- 
way rate  to  the  treasurer  of  the  trus- 
tees. 


By  a  turnpike  road  act,  5  &  4  W,4. 
e,  XIX. «.  17.  the  moDietaDd  effects  of 
the  trust  were  to  be  applied,  first,  in 
paying  the  costs  of  passing  the  act; 
secondly,  in  making  ajKl  repairing  the 
roads,  turnpikes,  £e. ;  thiroly,  in  pay- 
ing the  interest  of  money  aeoirea  on 
the  credit  of  the  toUa;  fourthly,  in 
paying  the  principal. 

Under  stat.  S  A  5  Vkt.  e.  81. 1. 1. 
the  justices^  at  a  special  session  for  the 
hiehway^  made  an  order,  stating  that 
intbrmation  had  been  exlubited  before 
them  by  the  derk  of  the  trustees  that 
the  fimds  of  the  trust  were  wholly  in- 
sufficient for  the  repair  of  the  tnmpike 
roads  comprised  therein,  that  part  of 
such  roads  was  out  of  repair,  and  that, 
after  examining  the  state  of  the  reve- 
nues and  debts  of  the  trust,  and  io- 
ouiring  into  die  allegations  of  the  in- 
formation, Ac.,  it  appeared  to  them 
necessary  and  expedient  for  the  pur- 
poses of  the  tmst  to  order,  and  they 
did  order,  a  specified  portion  of  the 
assessment  levied  by  the  sorveyors 
under  stat.  5  &  6  fT.  4.  c.  50.  «.  27. 
to  be  pud  to  the  treasurer  of  die  tras- 
tees. 

The  funds  were,  in  fact,  exhaosted 
by  paying  the  interest  of  a  6Ai  se- 
cured on  the  tolls;  but,  if  such  pay- 
ment had  not  been  made,  they  would 
have  been  sufficient  for  the  repair.  No 
statute  duty  had  been  done  upon  the 
road  in  question  since  it  was  made. 

Held,  that  the  justices  hadpower  to 
make  the  order.  Reghia  v.  WUte^  101. 

II.  Effect  of  abolition  of  statute  duty, 
101.    Ant},  I. 

III.  Priority  of  charges,  101.    Anli,  I. 


UNCERTAINTY. 
In  pleading,  832.    Plea,  II.  3. 

USER. 

L  Inference  from,  513.     THihe,  II. 

II.  Continual  payment  of  duties,  as  evi- 
dence of  title  to  take  port  duties,  545. 
Port,  I. 

III.  No  presumption  from  where  grant 
shewn  to  exist  but  not  produced,  549. 
Port,  I. 


USURY. 


USURY. 
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On  advance  by  pawnbroker  of  more 
'    than  10/.,  868.    Pawnbroker, 

II.  Against  laws  of  foreiffn  country :  form 
of  trayerse^  8S3.    BiBs^  L  1. 

III.  When  a  depositary  cannot  set  it  up 
as  a  defence,  51 1.    Btahneni^  I. 

IV.  Evidence:  effect  of  statutes. 
Declaration  on  a  bond  shewed  that 

the  bond  was  conditioned  for  the  re- 
payment of  600/.  advanced  on  7th 
January  1837»  with  interest  at  5  per 
cent,  per  annum  on  the  6001,  to  be 
computed  from  1st  January ^  1837, 
payable  every  lit  July  and  1st  January^ 
the  first  payment  to  be  made  on  1st 
July  1837,  the  loan  being  also  secured 
by  a  deposit  of  title  deeds  of  leasehold 
property  in  land.  Plea,  that  the  bond 
was  given  on  a  corrupt  agreement  for 
payment  of  more  than  5  per  cent,  per 
annum  on  the  loan  of  600/. 

On  the  trial,  the  only  evidence  was 
the  bond  and  condition. 

Held,  that  defendant  was  entitled  to 
a  verdict  under  2  stat.  18  Jfiii.c.  16. 
1.  1.,  the  bond  and  condition  shewing, 
if  unexplained,  a  contract  for  payment 
of  5  per  cent,  interest  on  the  60O/.  for 
less  tnan  a  year,  and  the  contract  not 
being  protected  by  stat.  ^  &  3  Vict.  c. 
37.  1.  1.S  inasmuch  as  the  proviso  of 
that  section  prevents  it  from  applying 
where  a  security  on  land  is  given,  and 
a  collateral  security,  bv  equitable  mort- 
gage on  deposit  of  title  deeds  to  lease- 
hold property  in  land,  is  within  the 
proviso. 

Stat.  2  &  3  Vict.  c.  37.  t,  1.  is  retro- 
spective.   Hodgkinson  v.  fVyatt,  749. 


VARIANCE. 

Between  bought  and  sold  notes,  737. 
Vendors,  IV. 

VENDORS  AND  PURCHASERS. 

I.  Tender  of  conveyance. 

When  required  and  by  whom,  422. 
RttUway,  I. 

II.  Incumbrances. 
Notice  that  a  judgment  aninst  vendor 

stands  as  a  security  for  lurther  sums, 
74.  Judgment,  IV, 


III.  By  order  of  Poor  Law  CommiMion- 
ers,  919.    Poor^  II.  1. 

IV.  Goods :  through  broker. 
Variation  between  bought  and  sold 

notes. 

Dedaradon :  detinue  of  goods,  and 
an  indebitatus  count,  in  debt,  for  goods 
sold  and  ddivered.    Pleas,  as  to  the 
detinue,  non  detinent;  plaintiffi  not 
possessed ;  leave  and  licence :  as  to  the 
debt,  never  indebted;  payment  after 
cause  of  action  accruea;  and  recdpt 
of  a  bill  in  satis&ction,  after  cause  of 
action  acrued.   Issues  thereon.  It  was 
proved  that  F.,  a  broker,  bdnff  autho- 
rized by  pluntifls  to  offer  for  sale  goods 
of  theirs  in  dock,  reported  to  than  an 
ofier  from  defendants,  which  plaintiffii 
agreed  to  for  cash  with    the  usual 
prompt,  which  meant  (in  the  particular 
trade)  cash  on  delivery  at  the  end  of 
two  months,  subject  to  a  discount  on 
earlier  delivery.    F.,  acting  as  broker 
for  both  parties,  sold  the  goods  to  de- 
fendant, without  disclosing  p^aintifPs 
names,  and  delivered  to   plaintift  a 
sold   note,   stating   the   contract   as 
'< prompt  two  months;'*   whereupon 
pUdndffii  indorse  and  delivered  to  F. 
the  delivery  warrants.    F.  afterwards 
gave  defendants  a  bought  note,  stating 
the    contract,  "prompt    bill    a  two 
months,**  and  handed  to  them  the  d^ 
livery  warrants,  under  which  they  ob- 
tained the  goods  :  he  at  the  same  time 
drew  on  them  a  two  months'  bill  for 
the  amount,  which  they  accepted  and 

Eaid  when  due.  F.  negociated  the 
ill,  and  appropriated  the  proceeds  to 
his  own  use.  Plaintiffi,  on  the  expira- 
tion of  the  prompt,  and  after  the  pay- 
ment of  the  bill,  being  then  ignorant 
both  of  the  variance  between  the  notes, 
and  the  payment  by  bill,  applied  to 
defendants  for  payment,  which  was  re- 
fused. Phdnti&  made  no  specific  d^ 
mand  of  the  goods.  Verdict  for  d^ 
fendants. 

Hdd,  on  rule  to  entdr  verdict  for 
plaintiffi,  that,  the  variance  between 
the  bought  and  sold  notes  beinff  mate- 
rial, there  was  no  contract;  that  the 
delivery  by  plaintifis,  being  on  the  sup- 
position that  there  was  a  Innding  con- 
tract on  the  terms  of  the  sold  not^  did 
not  make  out  the  plea  of  leave  and  li- 
cence; and  that  plamUfi  were  entitled  to 
a  verdict  on  all  the  issues  on  the  count 
in  detinue.  Also,  that  defendants  were 

5  8  2 


980        VENIRE  DE  NOVO. 


WARRANT  OF  ATTORNEY. 


entitled  to  a  yerdict  on  the  pleft  of  I 
nunquam  indebitatus  to  the  count  in  | 
debt,  no  contract  having  existed ;  but 
that  they  must  ful  on  tlie  other  pleas 
to   that   count,    as  those  pleas  as- 
sumed the  exbtence  of  the  contract. 
Gregson  v.  Buck,  737. 
V.  Goods ;  pleading. 
1.  Debt,  737.    Ante,  IV. 
9.  Detinue,  737.    Ante^  IV. 
5.  Leave  and  licence,  737.  Ante,  IV. 

VENIRE  DE  NOVO. 

Not  granted  for  amUguitv  in  spedal  ver- 
dict, S60.     iS&^)ptfl^,IlI.  1. 

VERDICT. 

Special. 

I.  When  the  Court  will  not  draw  infer- 
ences of  fact,  260.    Shipping,  III.  1. 

II.  Omission  or  ambiguity  in,  when  it 
cannot  be  remedied,  260.  iSUficifi^, 
m.  1. 

VESTING  ORDER. 
Ptige  178.    Bankrupt,  IV. 

VOID  OR  VOIDABLE. 

Execution  without  sci.  fa.,  707.  Scire 
Fadat. 

WAGER. 

Equality  of  terms. 

No  action  can  be  maintained  by  A. 
against  B.  on  a  wager,  in  which  A,  bets 
that  B,  will,  and  B.  that  he  will  not, 
pass  his  examination  as  an  attorney, 
masmuch  as  B,  has  the  power  of 
determining  the  wager  in  his  own 
favour. 

So  held,  on  demurrer  to  a  declara- 
tion at  the  suit  of  A,  against  B,  on  the 
wager.     Fisher  v.  Waltham^  889. 

WAIVER. 

I.  Of  technical  objections,  211.  Affido' 
vit^  I. 

II.  Of  benefit  of  an  act  of  parliament, 
162.     Mandamus,  II. 


WARRANT. 

Of  commitment  of  bankrupt,  668.  Btrnk* 
rupt,lX. 

WARRANT  OF  ATTORNEY. 

L  In  adverse  action,  762.     Bankrupt, 
VILl. 

II.  Defeasance. 

Assumpsit  on  implied  promise  to  paj» 
according  to  terms,  519.  Xcinto- 
tion,  I. 

m.  When   void    under    the   insolvent 
debtors'  acts. 

Stat.  7  G,  4.  r.  57.  was  passed  in 
1826,  and  (by  various  statutes)  conti- 
nued till  ]6tb  August  1838,  on  which 
day  Stat.  1  &  2  Vict.  c.  1 10.  passed.  By 
Stat.  7  G,  4.  c.  57.  #.  33.,  a  warrant  of 
attorney,  unless  within  twenty-one 
days  from  its  execution  it  be  filed,  or 
judgment  be  entered,  or  executioD 
issued  upon  it,  is  fraudulent  and  void 
against  the  assignees  of  any  insolvent 
debtor  ^ving  such  warrant,  who  files 
his  petition  after  twenty-one  days.  By 
Stat.  1  &  2  Vict.  r.  110.  s.  60^  the  same 
provision  is  made  as  to  the  asngnees 
of  ever}'  insolvent  whose  estate  shall 
be  vested  after  the  twenty-one  dart 
under  that  act :  but  this  provi&on  (by 
sect.  123)  came  into  effect  only  oo 
the  1st  October  1838. 

In  1834  F.  executed  a  warrant  of 
attorney  to  defendant,  which  was  not 
filed  within  twenty-one  days.  Judg- 
ment  was  entered  up  thereon  in  1840; 
after  which  F.  petitioned  the  Court  of 
Insolvent  Debtors,  and  his  estate  was 
vested  in  an  assignee. 

Held,  that  the  warrant  of  attorney 
was  fraudulent  and  void  as  against  the 
assignee.     Coliis  v.  Stone,  655. 

IV.  Filing. 

Within  what  time,  655.    Antk^  IIL 

V.  Entering  up  judgment. 

Within  what  time,  655.    Ante^  IIL 

VI.  Issuing  execution. 

Within  what  time,  655.     Ante,  IIL 

VII.  Terms  of  feigned  issue,  762.  Banh' 
rirp/,VlL  1. 


WATCH. 


WRIT  OF  TRIAL. 


981 


WATCH. 

I.  Rate  for  lighting  and  watching^  141. 
lUie,lL 

II.  Watch  committee*  900  n.     StaiMie, 
XLVI.  2. 


WATERMEN. 

Liability  of  employer  for  his  nesligence, 
S98.    Master  and  Servant,  IV. 


WHARFINGER. 
Jus  tertiiy  511.    Bailmeni,  I. 

WITNESS. 

Interest  of  witness. 

Subscriber  towards  expenses  of  prose-> 
cution. 

Freeholders  claiming  a  common 
right  of  fishery  subscribed  an  agree- 
ment to  bear  each  other's  expenses  of 
defending  any  protecuiion  had  against 
them  for  fishing  in  the  alleged  common 
water.  A  question  arising,  on  the  trial 
of  a  civil  action  against  subscribers  for 
so  fishing,  whether  another  subscriber 


could  give  evidence  for  the  defendants 
(before  stat.  G  &  7  Viet.  c.  ^S.\ 

Held,  that  the  words  "  prosecution 
laid"  in  Che  agreement  must  be  taken 
to  mean  criminal  proceedings  only. 
RawUmi  t.  Jenkmt^  419. 

WRIT. 

I.  Voidable. 

A  protection  till  avoided,  707.    Scire 

II.  Pleading. 

That  writ  has  been  set  aside,  859. 
CViptaf,VL 

III.  See  Capuu.    Fieri  Facias.    ElegU. 
Habere  Facias. 

WRIT  OF  INQIHRY. 
Execution  of. 

Admisiuon,  by  demurrer,  of  contract  is 
alleged,  919.    Poor,  II.  1. 

WRIT  OF  TRIAL. 

When  on  defendant's  opposition  no  order 
•    is  made,  eflect  as  to  costs,  40S.    CosU^ 
VIU.2. 


END  OF  THE  FOUBTB  TOLXJME. 


Loinwirt 

Frintad  bj  A.  SraRifwooDi^ 
Ntw-SCract-Sqnara. , 


PriaXd  by  A.  8iwiiiwiiid 
NM^BtcMt-Squn.  , 


